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COMMENTARIES. 


CHAPTER  XV. 

POWER  TO   BORROW  MONEY  AND   REGULATE  COMMERCE. 

§  1054.  Having  finished  this  examination  of  this  power  of  tax- 
ation, and  of  the  accompanying  restrictions  and  prohibitions,  the 
other  powers  of  congress  will  be  now  examined  in  the  order,  in 
which  they  atand  in  the  eighth  section. 

§  1055.  The  next,  is  the  power  of  congress  "  to  borrow  money 
on  the  credit  of  the  United  States."  This  power  seems  indis- 
pensable to  the  sovereignty  and  existence  of  a  national  govern- 
ment Even  under  the  confederation  this  power  was  expressly 
delegated.^  The  remark  is  unquestionably  just,  that  it  is  a 
power  inseparably  connected  with  that  of  raising  a  revenue,  and 
with  the  duty  of  protection,  which  that  power  imposes  upon  the 
general  government.  Though  in  times  of  profound  peace  it  may 
not  be  ordinarily  necessary  to  anticipate  the  revenues  of  a  state ; 
yet  the  experience  of  all  nation's  must  convince  us,  that  the  bur- 
den and  expenses  of  one  year,  in  time  of  war,  may  more  than 
equal  the  ordinary  revenue  of  ten  years.  Hence,  a  debt  is  almost 
unavoidable,  when  a  nation  is  plunged  into  a  state  of  war.  The 
least  burdensome  mode  of  contracting  a  debt  is  by  a  loan.  In- 
deed, this  recourse  becomes  the  more  necessary,  because  the  or- 
dinary duties  upon  importations  are  subject  to  great  diminution 
and  fluctuations  in  times  of  war ;  and  a  resort  to  direct  taxes  for 
the  whole  supply  would,  under  such  circumstances,  become  op- 
pressive and  ruinous  to  the  agricultural  interests  of  the  country.^ 
Even  in  times  of  peace  exigencies  may  occur,  which  render  a. 

1  Article  9. 

>  1  Tack.  Black.  Comm.  App.  245, 246;  The  Federalist,  No.  41. 
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loan  the  most  facile,  economical,  and  ready  means  of  supply, 
either  to  meet  expenses,  or  to  avert  calamities,  or  to  save  the 
country  from  an  undue  depression  of  its  staple  productions.  The 
government  of  the  United  States  has,  on  several  occasions  in 
times  of  profound  peace,  obtained  large  loans,  among  which  a 
striking  illustration  of  tha  economy  and  convenience  of  such  ar- 
rangements will  be  found  in  the  creation  of  stock  on  the  pur- 
chase of  Louisiana.  The  power  to  borrow  money  by  the  United 
States  cannot  (as  has  been  already  seen)  in  any  way  be  con- 
trolled, or  interfered  with  by  the'  states.  The  granting  of  tSe 
power  is  incompatible  with  any  restraining  or  controlling  power ; 
and  the  declaration  of  supremacy  in  the  constitution  is  a  decla- 
ration, that  no  such  restraining  or  controlling  power  shall  be 
exercised.^ 

§  1056.  The  next  power  of  congress  is,  "  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes." 

§  1057.  The  want  of  this  power  (as  has  been  already  seen) 
was  one  of  the  leading  defects  of  the  confederation,  and  proba- 
bly, as  much  as  any  one  cause,  conduced  to  the  establishment 
of  the  constitution.^  It  is  a  power  vital  to  the  prosperity  of  the 
union ;  and  without  it  the  government  would  scarcely  deserve 
the  name  of  a  national  government ;  and  would  soon  sink  into 
discredit  and  imbecility.^  It  would  stand,  as  a  mere  shadow  of 
sovereignty,  to  mock  our  hopes,  and  involve  us  in  a  common 
ruin. 

.j,y)^  §  1058.  The  oppresS^d^and  degraded  state  of  commerce,  pre- 
vious to  the  adoption  of  thectTiiffLituliuii,  can  scaiCBly  -be-^oigot- 
ten.  It  was  regulated  by  foreign  nations  with  a  single  view  to 
their  own  interests  ;  and  our  disunited  efforts  to  counteract  their 
restrictions  were  rendered  impotent  by  a  want  of  combination. 
Ck>ngress,  indeed,  possessed  the  power  of  making  treaties ;  but 
the  inability  of  the  federal  government  to  enforce  them  had  be- 
come so  apparent,  as  to  render  that  power  in  a  great  degree  use- 
less. Those,  who  felt  the  injury  arising  from  this  state  of  things, 
and  those,  who  were  capable  of  estimating  the  influence  of  com- 


1  WesUm  V.  City  Council  of  Charleston,  2  Pctera's  R.  449,  468. 
s  Gibbons  v.  Ogden,  9  Wheat.  R.  1,  225,  Johnson  J.'s  Opinion;  Brown  t.  Maryland, 
12  Wheat.  R.  445,  446. 
»  The  FcdonUiat,  No.  4,  7, 11,  22,  37. 
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merce  on  the  prosperity  of  nations,  perceived  the  necessity  of  \ ' 
giving  the  control  over  this  iipportant  subject  to  a  single  govern- 
ment    It  is  not,  therefore,  matter  of  surprise,  that  the  grant 
should  be  as  extensive,  as  the  mischief,  and  should  comprehend      ^ 
all  foreign  commerce,  and  all  commerce  among  the  states.^    • 

§  1059.  But  this  subject  has  been  already  so  much  discussed, 
and  the  reasons  for  conferring  the  power  so  fully  developed,  that 
it  seems  unnecessary  to  dwell  further  upon  its  importance  and 
necessity .2  In  the  convention  there  does  not  appear  to  have 
been  any  considerable  (if,  indeed,  there  was  any)  opposition  to 
the  grant  of  the  power.  It  was  reported  in  the  first  draft  of  the 
constitution  exactly,  as  it  now  stands,  except  that  the  words, 
"  and  with  the  Indian  tribes,"  were  afterwards  added ;  and  it 
passed  without  a  division.^  . 

§  1060.  In  considering  this  clause  of  the  constitution  several  i 
important  inquiries  are  presented.  In  the  first  place,  what  is^  ' 
the  natural  import  of  the  terms ;  in  the  next  place,  how  far  the  j 
power  is  exclusive  of  that  of  the  states ;  in  the  third  place,  to  ' 
what  puyiQ^s  and  for  what  objects  the  power  may  be  constita- 
tionaliy  applied ;  and  in  the  fourth  place,  what  Mk  the  true 
nature ^and  extent  of  the  power  to  regulate  commerce  with  the 
Indjan  tribes. 

§  1061.  In  the  first  place,  then,  what  is  the  constitutional 
meaning  of  the  words,  "  to  regulate  commerce ; "  for  the  consti- 
tution being  (as  has  been  aptly  said)  one  of  enumeration,  and 
not  of  definition,  it  becomes  necessary,  in  order  to  ascertain  the 
ex^nt  of  the  power,  to  ascertain  the  meaning  of  the  words.* 
The  power  is  to  regulate ;  that  is,  to  prescribe  the  rule,  by  which 
commerce  is  to  be  governed.^  The  subject  to  be  regulated  is 
commerce.  Is  that  limited  to  traffic,  to  buying  and  selling,  or 
the  interchange  of  commodities  ?  Or  does  it  comprehend  navi- 
gation and  intercourse?  Ilfjthe ^former  construction  is  adopted, 
then  a  general  term  appbcable  to  many  objects  is  restricted  to 
one  of  its  significations.     If  the  latter,  then  a  general  term  is 

1  Broum  v.  State  of  Maryland,  12  Wheat.  R.  419, 445, 446  ;  1  Tucker's  Black.  Comm. 
App.  248  to  252 ;  1  Amcr.  Museum,  8,  272,  273,  281,  282, 288 ;  2  Amer.  Museum,  263 
to  276  ;  Id.  371,  372 ;  The  Federalist,  No.  7,  11,  22 ;  Mr.  Madison's  Letter  to  Mr.  Ca^ 
bell,  18th  Sept.  1828;  5  Marshall's  Life  of  Washington,  ch.  2,  p.  74  to  80;  2  Pitkin's 
Hist.  189,  192. 

a  The  Federalist.  No.  7,  11,  12,  22,  41,  42. 

>  Journal  of  Convention,  220,  257,  260,  356,  378. 

*  Gibbons  y.  Ogden,  9  Wheat.  R.  189.  «  9  Wheat.  B.  196. 
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I  retained  in  its  general  sense.    To  adopt  the  former,  without  some 
I  guiding  grounds  furnished  by  the  context,  or  the  nature  of  the 
f  power,  would  be  improper.     The  words  being  general,  the  sense 
must  be  general  also,  and  embrace  all  subjects  comprehended 
under  them,  ui^ess  there  be  some  obvious  mischief,  or  repug- 
nance to  other  onuses  to  limit  them.     In  the  present  case  there 
\   is  nothing  to  justiiv  such  a  limitation.     Commerce  undoubtedly 
I   is  traiRc ;  but  it  is  something  more.     It  is  intercourse.     It  de- 
I   scribes  the  commercisu  intercourse  between  nations,  and  parts  of 
}   nations,  in  all  its  branches ;  and  i^  regulated  by  prescribing  rules 
[  for  carrying  on  that  intercourse.     The  mind  can  scarcely  con- 
',  ceive  a  system  for  regulating  commerce  between  nations,  which 
]  shall  exclude  all  laws  concerning  navigation ;  which  shall  be  si- 
■  lent  on  the  admission  of  the  vessels  of  one  nation  into  the  ports 
:  of  another ;  and  be  confined  to  prescribing  rules  for  the  conduct 
I  of  individuals  in  the  actual  employment  of  buying  and  selling, 
»  or  barter.^ 

§  1062.   If  commerce  does  not  include  navigation,  the  govern- 
ment of  the  union  has  no  direct  power  over  that  subject,  and  can 
make  no  law  prescribing,  what  shall  constitute  American  vessels, 
or  requiring,  that  they  shall  be  navigated  by  American  seamen. 
Yet  this  power  has  been  exercised  from  the  commencement  of 
the  government ;  it  has  been  exercised  with  the  consent  of  all 
America ;  and  it  has  been  always  understood  to  be  a  commercial 
regulation.     The  power  over  navigation,  and  over  commercial 
intercourse,  was  one  of  the  primary  objects,  for  which  the  people 
of  America  adopted  their  government ;  and  it  is  impossible,  fhat 
the  convention  should  not  so  have  understood  the  word  "  com- 
\  merce,"  as  embracing  it.^     Indeed,  to  construe  the  power,  so  as 
'  to  impair  its  efficacy,  would  defeat  the  very  object,  for  which  it 
'  was  introduced  into  the  constitution ;  ^  for  there  cannot  be  a 
j  doubt,  that  to  exclude  navigation  and  intercourse  from  its  scope 
t  would  be  to  entail  upon  us  all  the  prominent  defects  of  the  con- 
'  federation,  and  subject  the  union  to  the  ill-adjusted  systems  of 
'  rival  states,  and  the  oppressive  preferences  of  foreign  nations  in 
'  favor  of  their  own  navigation.* 


1  Gibbons  v.  Offden,  9  Wheat.  189,  190 ;  Id.  229,  230. 

s  9  Wheat.  R.  190, 191 ;  Id.  215,216,  217;  Id.  229,  230;  1  Tacker's  Black.  Comm. 
App.  249  to  252. 
s  12  Wheat.  R.  446.  *  1  Tucker's  Block.  Comm.  App.  247,  248,  249. 
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§  1063.  The  very  exceptions  found  in  the  constitution  demon- 
strate this  ;  for  it  would  be  absurd,  as  well  as  useless,  to  except 
from  a  granted  power  that,  which  was  not  granted,  or  thatf 
which  the  words  did  not  comprehend.  There  are  plain  excep- 
tions in  the  constitution  from  the  power  over  navigation,  and 
plain  inhibitions  to  the  exercise  of  that  power  in  a  particular 
way.  Why  should  these  be  made,  if  the  power  itself  was  not 
understood  to  be  granted?  The  clause  already  cited,  that  no 
preference  shall  be  given  by  any  regulation  of  commerce  or  reve- 
nue to  the  ports  of  one  state  over  those  of  another,  is  of  this 
nature.  This  claus6  cannot  be  understood,  as  applicable  to  those 
laws  only,  which  are  passed  for  purposes  of  revenue,  because  it 
is  expressly  applied  to  commercial  regulations;  and  the  most  ob- 
vious preference,  which  can  be  given  to  one  port  over  another, 
relates  to  navi^tion.  But  the  remaining  part  of  the  sentence 
directly  points  to  navigation.  "  Nor  shall  vessels,  bound  to  or 
from  one  state,  be  obliged  to  enter,  clear,  or  pay  duties  in  an- 
other." ^  In  short,  our  whole  system  for  the  encouragement  of 
navigation  in  the  coasting  tradg  jand  fisheries,  is  exclusively 
founded  upon  this  supposition,  fit  no  one  has  ever  been  bold 
enough  to  question  the  constitutionality  of  the  laws,  creating  this  { 
system.^ 

§  1064.  Foreign  and  domestic  intercourse  has  been  universally  ; 
understood  to  be  within  the  reach  of  the  power.     How,  other- 
wise, could  our  systems  of  prohibition  and  non-intercourse  be  j 
defended  ?    From  what  other  source  has  been  derived  the  power  j 
of  laying  embargoes  in  a  time  of  peace,  and  without  any  refer- 
ence to  war,  or  its  operations  ?    Yet  this  power  has  been  univer- 
sally admitted  to  be  constitutional,  even  in  times  of  the  highest 
political  excitement    And  although  the  laying  of  an  embargo  in 
the  form  of  a  perpetual  law  was  contested  as  unconstitutional, 
at  one  period  of  our  political  history,  it  was  so,  not  because  an   i 
embargo  was  not  a  regulation  of  commerce,  but  because  a  per-    : 
petual  embargo  was  an  annihilation,  and  not  a  regulation  of    ; 
commerce.^     It  may,  therefore,  be  safely  affirmed,  that  the  terms    \ 


A  9  Wheut.  R.  191. 

2  9  Wheat.  R.  191,  215,  216  ;  North  Rioer  Steamboat  Company  y.  ZiVin^sfon,  3  Cowen'i 
E.  713. 

*  9  Wheat.  191,  192,  193 ;  1  Kent's  Comm.  Lect.  19,  p.  404,  405 ;  the  BrigaDtine 
William,  2  Hall's  Law  Journal,  265;  Sergeant  on  Const,  eh.  28,  p.  290,  &c.;  po$t,  tc4. 
3,  i  1285  to  §  1287. 
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of  the  constitution  have  at  all  times  been  understood  to  include  a 
power  over  navigation,  as  well  as  trade,  over  intercourse,  as  well 
fis  traffic;^  and,  that,  in  the  practice  of  other  countries,  and 
especially  in  our  own,  there  has  been  no  diversity  of  judgment 
or  opinion.  During  our  whole  colonial  history,  this  was  acted 
upon  by  the  British  parliament  as  an  uncontested  doctrine. 
That  government  regulated  not  merely  our  traffic  with  foreign 
nations,  but  our  navigation  and  intercourse,  as  unquestioned 
functions  of  the  power  to  regulate  commerce.^ 

§  1065.  This  power  the  constitution  extends  to  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the  In- 
dian tribes.     In  regard  to  foreign  nations,  it  is  universally  ad- 
mitted, that  the  words  comprehend  every  species  of  commercial 
/  intercourse.     No  sort  of  trade  or  intercourse  can  be  carried  on 
1  between  this  country  and  another,  to  which  they  do  not  extend. 
I  CJommerce,  as  used  in  the  constitution,  is  a  unit,  every  part  of 
J   which  is  indicated  by  the  term.     If  this  be  its  admitted  mean- 
'    ing  in  its  application  to  foreign  nations,  it  must  carry  the  same 
meaning  throughout  the  sentence.^    The  next  words  are  "  among 
the  several  states."     The  word  "among"  means  intermingled 
with.     A  thing,  which  is  among  others,  is  intermingled  with 
them.     Commerce  among  the  states  cannot  stop  at  the  external 
'     boundary  line  of  each  state,  but  may  be  introduced  into  the  in- 
terior.    It  does  not,  indeed,  comprehend  any  commerce,  which  is 
purely  internal,  between  man  and  man  in  a  single  state,  or  be- 
tween different  parts  of  the  same  state,  and  not  extending  to,  or 
\  affecting  othet  states.    Commerce  among  the  states  means,  com- 
I  merce  which  concerns  more  states  than  one.     It  is  not  an  apt 
phrase  to  indicate  the  mere  interior  traffic  of  a  single  state.    The 
completely  internal  commerce  of  a  state  may  be  properly  con- 
sidered, as  reserved  to  the  state  itself.* 


I  9  Wheat.  189,  190,  191,  193,  215,  216,  217;  Id.  226;  12  WThcat.  R.  446,  447; 
North  River  Steamboat  Company  v.  Livingston,  3  Cowen's  R.  713. 

a  Gibbons  V.  Ogden,  9  Whcaton'a  R.  1,  201 ;  lb.  224 ;  lb.  225  to  228.  See  Mr.  Vci^ 
planck's  letter  to  Col.  Drayton  in  1831  ;  Resolves  of  Congress,  14th  Oct.  1774,  (1  Jour- 
nal of  Congress,  27;)  2  Murshairs  Life  of  Washington,  (in  five  volumes,)  p.  77,  81  ; 
Dr.  Franklin's  Examination,  before  the  house  of  commons,  in  1766  ;  Dickcrson's  Farm- 
er's Letters,  No.  2, 1767 ;  1  Jefferson's  Corresp.  7 ;  Burke's  Speech  on  American  Tax- 
ation, 1774. 

»  Gibbons  v.  Ogden,  9  Wheat.  R.  194. 

«  Gibbons  y,  Ogden,  9  V^eat.  R.  194,  195,  196;  Brown  T.  Mar^and,  12  Whcaton, 
446, 447 ;  Veazie  y.  Moor,  14  Howard,  S.  C.  B.  568. 
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§  1066.  The  importance  of  the  power  of  regulating  commerce  I 
among  the  states,  for  the  purposes  of  the  union  is  scarcely  less,  j 
than  that  of  regulating  it  with  foreign  states.^     A  very  material  ^ 
object  of  this  power  is  the  relief  of  the  states,  which  import  and 
export  through  other  states,  from  the  levy  of  improper  contribu- 
tions on  them  by  the  latter.     If  each  state  were  at  liberty  to 
regulate  the  trade  between  state  and  state,  it  is  easy  to  foresee, 
that  ways  would  be  found  out  to  load  the  articles  of  import  and 
export,  during  their  passage  through  the  jurisdiction,  with  duties, 
which  should  fall  on  the  makers  of  the  latter,  and  the  consumers 
of  the  former.2   The  experience  of  the  American  states  during  the 
confederation   abundantly   establishes,  that  such  arrangements 
could  be,  and  would  be  made  under  the  stimulating  influence  of 
local  interests,  and  the  desire  of  undue  gain.^     Instead  of  acting 
as  a  nation  in  regard  to  foreign  powers,  the  states  individually 
commenced  a  system  of  restraint  upon  each  other,  whereby  the 
interests   of  foreign   powers  were   promoted  at  their   expense,  ' 
When  one  state  imposed  high  duties  on  the  goods  or  vessels  of  a 
foreign  power  to  countervail  the  regulations  of  such  powers,  the 
next  adjoining  states  imposed  lighter  duties  to  invite  those  arti- 
cles into  their  ports,  that  they  might  be  transferred  thence  into 
the  other  states,  securing  the  duties  to  themselves.     This  con-  , 
tracted  policy  in  some  of  the  states  was  soon  counteracted  by 
others.     Restraints  were  immediately  laid  on  such  commerce  by  ', 
the  suffering  states ;  and  thus  a  state  of  affairs  disorderly  and  \ 
unnatural  grew  up,  the  necessary  tendency  of  which  was  to  de-  > 
stroy  the  union  itself.*     The  history  of  other  nations,  also,  fur- 
nishes the  same  admonition.     In  Switzerland,  where  the  union 
is  very  slight,  it  has  been  found  necessary  to  provide  that  each 
canton   shall   be  obliged  to   allow  a  passage    to    merchandise 
through  its  jurisdiction  into  other  cantons  without  an  augmen- 
tation of  tolls.     In  Germany,  it  is  a  law  of  the  empire,  that  the 
princes  shall  not  lay  tolls  on  customs  or  bridges,  rivers  or  pas- 
sages, without  the  consent  of  the  emperor  and  diet     But  these   .' 
regulations  are  but  imperfectly  obeyed ;  and  great  public  mis- 


1  See  the  Federalist,  No.  6,  7,  11,  12,  22,  41,  42 ;  North  liiver  Steamboat  Company  T. 
Limngstorif  3  Cowen's  R.  713. 
3  12  Wheaton'B  R.  448,  449  ;  9  Wheaton,  199  to  204. 
>  The  Federaliflt,  No.  42 ;  1  Tuck.  Bkck.  Comm.  App.  247  to  252. 
*  See  President  Monroe's  Exposition  and  Message,  4  May,  1822,  p.  31,  32. 
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[chiefs  have  consequently  followed.^     Indeed,  without  this  power 
to  regulate  commerce  among  the  states,  the  power  of  regulating 
foreign  commerce  would  be  incomplete  and  ineffectual.^     The 
very  laws  of  the  union  in  regard  to  the  latter,  whether  for  reve- 
nue, for  restriction,  for  retaliation,  or  for  encouragement  of  do- 
mestic products  or  pursuits,  might  be  evaded   at   pleasure,  or 
i rendered  impotent.^     In  short,  in  a. practical  view,  it  is  impossi- 
ble to  separate  the  regulation  of  foreign  commerce  and  domestic 
j  commerce  among  the  states  from  each  other.     The  same  public 
\  policy  applies  to  each ;  and  not  a  reason  can  be  assigned  for  con- 
jfiding  the  power  over  the  one,  which  does  not  conduce  to  estab- 
•  lish  the  propriety  of  conceding  the  power  over  the  other.* 
I     §  1067.  The  next  inquiry  is,  whether  this  power  to  regulate 
jcommerce  is  exclusive  of  the  same  power  in  the  states,  or  is 
.concurrent  with  it^     It  has  been  settled,  upon  the  most  solemn 
.  /deliberation,  that  the  power  is  exclusive  in  the  government  of  the 
lUnited    States.^     The   reasoning  upon   which   this  doctrine  is 
founded  is  to  the  following  effect     The  power  to  regulate  com- 
merce is  general  and  unlimited  in  its  terms.     The  full  power  to 
(regulate  a  particular  subject  implies  the  whole  power,  and  leaves 
[  no  residuum,     A  grant  of  the  whole  is  incompatible  with  the  ex- 
istence of  a  right  in  another  to  an^  part  of  it.     A  grant  of  a 
powder  to  regulate,  necessarily  excludes  the  action  of  all  others 
who  would  perform  the  same  operation  on  the  same  thing.    Reg- 
ulation is  designed  to  indicate  the  entire  result,  applying  to  those 
parts  which  remain  as  they  were  as  well  as  to  those  which  are 
altered.     It  produces  a  uniform  whole,  which  is  as  much  dis- 
turbed and  deranged  by  changing  what  the  regulating  power  de- 
signs to  have  unbounded  as  that  on  which  it  has  operated.^ 

(§  1068.  The  power  to  regulate  commerce  is  not  at  all  like  that 
to  lay  taxes.     The   latter   may  well  be   concurrent,  while  the 


1  T!ic  Federalist,  No.  42,  22.  a  The  Federalist,  No.  42. 

»  The  Federalist,  No.  11,  12. 

^  See  the  opinion  of  Mr.  Justice  Johnson,  9  Wheaton's  R.  224  to  228. 

fi  In  the  convention  it  was  moved  to  amend  the  article,  so  as  to  give  to  congress  "  the 
sole  and  exclusive  "  power ;  but  the  proposition  was  rejected  hj  the  vote  of  six  states 
against  live.    Journal  of  Convention,  220,  270. 

«  Gibbons  v.  Ogden,  9  Wheaton's  R.  1,  198,  199,  200,  201,  202;  Brown  v.  Maryland, 
12  Wheaton's  R.  419,  445,  446 ;  1  Tucker's  Black.  Comm.  App.  180, 309  ;  North  River 
Stecuitboat  Company  v.  LivimjsloHf  3  Cowen's  R.  713;  [City  of  New  York  v.  Miln,  11 
Pctcn,  8.  C.  R.  158;  Passenger  Cases,  7  Howard,  S.  C.  R.  393,  411]. 

7  9  Whcaton's  R.  196, 198,  209 ;  lb.  227,  228. 
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former  is  exclusive,  resulting  from  the  different  nature  of  the  two 
powers.     The  power  of  congress,  in  laying  taxes,  is  not  neces- 
sarily-or  naturally  inconsistent  with  that  of  the  states.     Each 
may  lay  a  tax  on  the  same  property,  without  interfering  with 
the  action  of  the  other ;  for  taxation  is  but  taking  small  portions 
from  the  mass  of  property,"  which  is  susceptible  of  almost  infinite 
division.     In  imposing  taxes  for  state  purposes,  a  state  is  not 
doing  what  congress   is  empowered  to  do.      Congress  is  not^ 
empowered  to  tax  for  those  purposes,  which  are  within  the  ex-- 
elusive  province  of  the  states.     When,  then,  each  governmentj 
exercises  the  power  of  taxation,. neither  is  exercising  the  power! 
of  the  other.     But  when  a  state  proceeds  to  regulate  commerced 
with  foreign  nations,  or  among  the  several  states,  it  is  exercis-l 
ing  the  very  power  which  is  granted  to  congress,  and  is  doingj 
the  very  thing  which  congress  is  authorized  to  do.     There  is  noj 
analogy,  then,  between,  the  power  of  taxation  and  the  power  of* 
regulating  commerce.^ 

§  1069.   Nor  can  any  power  be  inferred  in  the  states  to  regu-  \  / 
late  commerce,  from  other  clauses  in  the  constitution  or  the    A. 
acknowledged  rights  exercisec)  by  the  states.     The  constitution/ 
has  prohibited  the  states  from  laying  any  impost  or  duty  on  inff\ 
ports  or  exports ;  but  this  does  not  admit  that  the  state  might 
otherwise  have  exercised  the  power,  as  a  regulation  of  com- 
merce.    The  laying  of  such  imposts  and  duties  may  be,  and  j 
indeed  often  is  used,  as  a  mere  regulation  of  commerce,  by  ' 
governments  possessing  that  power.^     But  the  laying  of  such 
imposts  and  duties  is  as  certainly,  and  more  usually,  a  right 
exercised  as  a  part  of  the  power  to  lay  taxes,  and  with  this 
latter  power  the  states  are  clearly  intrusted.     So  that  the  pro- 
hibition is  an  exception  from  the  acknowledged  power  of  the 
state  to  lay  taxes,  and  not  from  the  questionable  power  to  regu- 
late commerce.     Indeed,  the  constitution  treats  these  as  distinct 
and  independent  powers.     The  same  remarks  apply  to  a  duty 

on  tonnage.^ 

\ 

1  Gibbons  V.  Ogden,  9  Wheaton's  R.  199,  200. 

a  9  Wheaton's  U.  201,  202;  1  JcflFereon's  Corresp.  7;  The  ITedoralist,  No.  56;  12 
Wheaton's  K.  446,  447.  [It  is  said  in  9  Wheat.  201,  202,  by  Mr.  Ch.  Justice  Marshall 
for  the  court,  that  the  power  to  lay  duties  is  treated  in  the  constitution  as  belonging  to 
the  power  of  taxation  and  a  branch  thereof,  and  not  of  the  powers  to  regulate  com- 
merce.    Query?     Sec  post,  ^  1072,  1077,  1080,  1087,  1088.] 

8  9  Wheaton's  R.  201,  202. 
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§  1070.  Nor  do  the  acknowledged  powers  of  the  states  over 
certain  subjects,  having  a  connection  with  commerce,  in  any 
degree  impugn  this  reasoning.  These  powers  are  entirely  dis- 
tinct in  their  nature  from  that  to  regulate  commerce;  and 
though  the  same  means  may  be  resorted  to,  for  the  purpose  of 
carrying  each  of  these  powers  into  effect,  this  by  no  just  rea- 
soning furnishes  any  ground  to  assert  that  they  are  identical.^ 
Among  these  are  inspection  laws,  health  laws,  laws  regulating 
turnpikes,  roads,  and  ferries,  all  of  which,  when  exercised  by  a 
state,  are  legitimate,  arising  from  the  general  powers  belonging 
to  it,  unless  so  far  as  they  conflict  with  the  powers  delegated  to 
congress.2  They  are  not  so  much  regulations  of  commerce  as 
of  police;  aud  may  truly  be  said  to  belong,  if  at  all  to  com- 
merce, to  that  which  is  purely  internal.  The  pilotage  laws  of 
the  states  may  fall  under  the  same  description.  But  they  have 
been  adopted  by  congress,  and,  without  question,  are  controlla- 
ble by  it.8 

§  1071.  The  reasoning,  by  which  the  power  given  to  congress 
to  regulate  commerce  is  maintained  to  be  exclusive,  has  not 
been  of  late  seriously  controverted ;  and  it  seems  to  have  the 
cheerful  acquiescence  of  the  learned  tribunals  of  a  particular 
state,  one  of  whose  acts  brought  it  first  under  judicial  examina- 
tion.* 

§  1072.  The  power  to  congress,  then,  being  exclusive,  no  state 
is  at  liberty  to  pass  any  laws  imposing  a  tax  upon  importers, 
importing  goods  from  foreign  countries,  or  from  other  states.  It 
is  wholly  immat^ial,  whether  the  tax  be  laid  on  the  goods  im- 
ported or  on  the  person  of  the  importer.  In  each  case  it  is  a 
'  restriction  of  the  right  of  commerce,  not  conceded  to  the  states. 
As  the  power  of  congress  to  regulate  commerce  reaches  the  in- 
terior of  a  state,^  it  might  be  capable  of  authorizing  the  sale  of 


1  See  Corfieldy.  Cargtll,  4  Wash.  Cir.  R.  371,  379,  &c. 

«  9  Wlieaton's  R.  203  to  207, 209 ;  post,  ^  1071 ;  City  of  New  York  v.  Miln,  11  Peters, 
8.  C.  R.  103. 

•  9  Wheaton's  R.  207,  208,  209. 

^  1  Kent's  Comm.  Lect.  19,  p.  404,  410,  411.  See  also  Rawlc  on  the  Constitution, 
ch.  9,  p.  81  to  84 ;  Sergeant  on  the  Const,  ch.  28,  p.  291,  292.  There  is  a  very  able 
and  candid  review  of  tlie  whole  subject,  by  Mr.  Chancellor  Kent,  in  his  excellent  com- 
mentaries. I  Kent's  Comm.  Lect.  19,  p.  404.  I  gladly  avail  myself  of  this,  as  well  as 
of  all  other  occAsions,  to  recommend  his  learned  labors  to  those  who  seek  to  study  the 
law,  or  the  constitution,  with  a  liberal  and  enlightened  spirit. 

6  9  Wheaton's  R.  197  to  204. 


CH.  XV.]  POWBRS  OF  CONGRESS  —  COMMERCE.  11 

the  articles  which  it  introduces.  Commerce  is  intercourse ;  and 
one  of  the  most  ordinary  ingredients  is  traffic.  It  is  inconceiva- 
ble that  the  power  to  authorize  traffic,  when  given  in  the  most 
comprehensive  terms,  with  the  intent  that  its  efficacy  should  be 
complete,  should  cease  at  the  point  when  its  continuance  is  in- 
dispensable to.  its  value.  To  what  purpose  should  the  power  to 
allow  importation  be  given,  unaccompanied  with  the  power  to 
authorize  the  sale  of  the  thing  imported  ?  Sale  is  the  object  of 
importation ;  and  it  is  an  essential  ingredient  of  that  intercourse 
of  which  importation  constitutes  a  part  As  congress  have  the 
right  to  authorize  importation,  they  must  have  a  right  to  author- 
ize the  importer  to  sell.  What  would  be  the  language  of  a  for- 
eign government,  which  should  be  informed  that  its  merchants, 
after  importation,  were  forbidden  to  sell  the  merchandise  im- 
ported? What  answer  could  the  United  States  give  to  the 
complaints  and  just  reproaches,  to  which  such  extraordinary  con- 
duct would  expose  them?  No  apology  could  be  received  or 
offered.  SuQh  a  state  of  things  would  annihilate  commerce.  It 
is  no  answer^ that  the  tax  may  be  moderate;  for,  if  the  power 
exists  jn  the  states,  it  may  be_carried  to_any  extent  they^  may 
choose.  If  it  does  not  exist  every  exercise  of  it  h^pro  tatUOy  a 
violation  of  the  power  of  congress  to  regulate  commerce.^ 

[§  1072  a.  The  question,  whether  the  power  of  congress  to 
regulate  commerce  is  exclusive,  so  as  to  operate  a.8  a  prohibition 
to  all  state  legislation  on  the  subject,  or  whether  it  is  only  ex- 
clusive and  paramount  in  cases  where  its  power  has  been  exer- 
cised, has  been  discussed  with  much  earnestness  in  several  cases 
which  have  lately  come  before  the  supreme  court  of  the  United 
States  for  adjudication.  This  question  was  first  incidentally 
considered  in  the  case  of  The  Oity  of  New  York  v.  Miln^  where 
the  main  question  was,  whether  a  certain  act  of  the  state  of  New 
York  concerning  "  passengers  of  vessels  coming  to  the  port  of 
New  York,"  was  a  regulation  of  commerce  or  of  police.  This 
act  required  the  master  of  any  ship  arriving  from  a  foreign  port, 
or  from  one  of  the  other  states,  within  twenfy-four  hours  after 
its  arrival,  to  report  to  the  mayor  in  writing,  on  oath  or  affirma- 


1  Brown  v.  State  of  Maryland,  12  Wheaton'a  R.  419,  445  to  447 ;  9  Wheaton's  B. 
197,  &c.  Mr.  Justice  Thompson  dissented  from  this  doctrine,  as  will  bo  seen  in  his 
opinion  in  12  Wheaton's  R.  449,  &c. 

^  11  Peters's  Sap.  Ct.  B.  102. 
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tion,  the  name,  place  of  birth,  last  legal  settlement,  age,  and 
occupation,  of  every  passenger  brought  in  such  ship  to  the  city 
of  New  York,  or  permitted  to  land  at  any  place,  or  put  on  board 
any  other  ship  with  an  intention  of  proceeding  to  the  city,  under 
a  penalty  of  seventy-five  dollars  for  every  passenger,  to  be  paid 
by  the  master,  owner,  or  consignee.  It  further  required  each 
master  to  give  bond  to  the  mayor,  with  two  sureties,  in  a  sum 
not  exceeding  three  hundred  dollars,  for  each  passenger  not  a 
citizen  of  the  United  States,  to  save  harmless  the  mayor,  &c., 
and  the  overseers  of  the  poor  from  all  expenses  and  charges, 
which  might  be  incurred  in  the  maintenance  and  support  of 
such  passenger,  under  a  penalty  of  five  hundred  dollars.  It 
further  provided,  that  the  master  or  owner  should,  on  the  order 
of  the  mayor,  be  compelled,  under  a  heavy  penalty,  to  remove  to 
the  place  of  his  last  settlement,  any  passenger,  being  a  citizen 
of  the  United  States,  who  should  be  likel)|to  become  chargeable 
on  the  city.  The  majority  of  the  court  held,  that  this  act  was 
not  to  be  considered  as  a  regulation  of  commerce,  but  merely 
of  police,  and  that,  as  the  jurisdiction  over  matters  of  internal 
police  had  never  been  surrendered  by  the  states,  any  legislation 
by  them  upon  sijch  matters  was  a  constitutional  exercise  of 
these  powers.  The  grounds  taken  to  support  this  decision  were, 
that  both  the  end  to  be  attained  and  the  means  used  were  with- 
in the  powers  not  surrendered  to  the  federal  government,  —  the 
end  being  to  prevent  the  state  from  being  burdened  by  an  influx 
of  foreigners  and  paupers,  —  the  means  bearing  a  just,  natural, 
and  appropriate  relation  to  that  end.  That  "  whilst  a  state  is 
I  acting  within  the  legitimate  scope  of  its  power  as  to  the  end 
to  be  attained,  it  may  use  any  means  appropriate  to  that  end, 
although  they  be  the  same,  or  so  nearly  the  same  as  scarcely  to 
be  distinguishable  from  those  adopted  by  congress  acting  under 
a  different  power;  subject  only  to  the  limitation,  that,  in  the 
event  of  collision,  the  law  of  the  state  must  yield  to  that  of 
congress.  That  here  there  was  no  such  collision,  the  laws  of 
congress  only  affecting  the  passengers  while  on  their  voyage, 
and  these  state  laws  only  affecting  them  after  the  completion  of 
1  the  v(^age."  The  court  goes  on  to  say,  we  "  plant  ourselves  on 
'  what  we  consider  impregnable  positions.  They  are  these'Sj^hat 
a, state  has  the  same  undeniable  and  unlimited  jurisdiction  over 
ail  persons  and  things,  within  its  territorial  limits,  as  any  foreign 
nation;  where  that  jurisdiction  is  not  surrendered  or  restrained 
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by  the  constitution  of  the  United  States.  That  by  virtue  of 
this,  it  is  ngt-onlyjbhe  right,  but  the  bounden  and  solemn  duty  of 
a  s^lte,  to  advance  the  safety,  happiness,  and  prosperity  of  its 
people,  and  to  provide  for  its  general  welfare,  by  any  and  every 
act  of  legislation,  which  it  may  deem  to  be  conducive  to  these 
ends;  where  the  power  over  the  particular  subject,  or  the  manner 
of  its  exercise  is  not  surrendered  or  restrained,  in  the  manner  just 
stated.  That  all  those  powers  which  relate  to  merely  municipal 
legislation,  or  what  may,  perhaps,  more  properly  be  called  inter- 
nal policCj  are  not  thus  surrendered  or  restrained;  and  that,  con- 
sequently, in  relation  to  these,  the  authority  of  a  state  is  com- 
plete, unqualified,  and  exclusive. 

"  We  are  aware,  that  it  is  at  all  times  difficult  to  define  any 
subject  with  proper  precision  and  accuracy  ;  if  this  be  so  in  gen- 
eral, it  is  emphatically  so  in  relation  to  a  subject  so  diversified 
and  multifarious  as  the  one  which  we  are  now  considering. 

"  If  we  were  to  attempt  it,  we  should  say,  that  every  law  came 
within  this  description  which  concerned  the  welfare  of  the  whole 
people  of  a  state,  or  ^n^iI^4jl9^J^OV^jC^iJ/^^l;  whether  it  related 
to  theijLrights,  or  their  duties ;  whether  it  respected  them  as  meuy 
or  as  citizens  of  the  state ;  whether  in  their  public  or  private  rela* 
tions ;  whether  it  related  to  the  rights  of  persons,.or  of  property, 
of  the  whole  people  of  a  state,  or  of  any  individual  within  it',, 
and  whose  operation  was  within  the  territorial  limits  of  the  state, 
and  upon  the  persons  and  things  within  its  jurisdiction.  But  we 
will  endeavor  to  illustrate  our  meaning  rather  by  exemplification, 
than  by  definition.  No  one  will  deny,  that  a  state  has  a  right  to 
punish  any  individual  found  within  its  jurisdiction,  who  shall  have 
committed  an  offence  within  its  jurisdiction,  against  its  criminal 
laws.  We  speak  not  here  of  foreign  ambassadors,  as  to  whom 
the  doctrines  of  public  law  apply.  We  suppose  it  to  be  equally 
clear,  that  a  state  has  as  much  right  to  guard,  by  anticipation, 
against  the  commission  of  an  offence  against  its  laws^  as  to  in- 
fliot  punishment  upon  the  offender  after  it  shall  have  been  com- 
mitted. The  right  to  punish,  or  to  prevent  crime,  does  in  no  de- 
gree depend  u|>on  the  citizenship  of  the  party  who  is  obnoxious 
to  the  law.  The  alien  who  shall  just  have  set  his  foot  upon  the 
soil  of  the  state,  is  just  as  subject  to  the  operation  of  the  law,  as 
one  who  is  a  native  citizen. 

"  Now  in  relation  to  the  section  in  the  act  immediately  before 
us,  that  is  obviously  passed  with  a  view  to  prevent  her  citizens 
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from  being  oppressed  by  the  support  of  multitudes  of  poor  per- 
sons, who  come  from  foreign  countries  without  possessing  the 
means  of  supporting  themselves.  There  can  be  no  mode  in 
which  the  power  to  regulate  internal  police  could  be  more 
appropriately  exercised. 

"  If  the  stronger  powers  under  the  necessity  of  the  case,  by  in- 
spection laws  and  quarantine  laws  to  delay  the  landing  of  a  ship 
and  cargo,  which  are  the  subjects  of  commerce  and  navigation, 
and  to  remove  or  even  to  destroy  unsound  and  infectious  articles, 
also  the  subject  of  commerce,  can  be  rightfully  exercised ;  then, 
that  it  must  follow  as  a  consequence,  that  powers  less  strong, 
such  as  the  one  in  question,  which  operates  upon  no  subject 
either  of  commerce  or  navigation,  but  which  operates  alone 
within  the  limits  and  jurisdiction  of  New  York  upon  a  person,  at 
the  time  not  even  engaged  in  navigation,  is  still  more  clearly  em- 
braced within  the  general  power  of  the  states  to  regulate  their 
own  internal  police,  and  to  take  care  that  no  detriment  come 
to  the  commonwealth. 

"  We  think  it  as  competent  and  as  necessary  for  a  state  to  pro- 
vide precautionary  measures  against  the  moral  pestilence  of 
paupers,  vagabonds,  and  possibly  convicts,  as  it  is  to  guard 
against  the  physical  pestilence,  which  may  arise  from  unsound 
and  infectious  articles  imported,  or  from  a  ship,  the  crew  of 
which  may  be  laboring  under  an  infectious  disease."] 

[§  1072  b.  From  this  decision  Mr.  Justice  Story  dissented. 
He  argued,  that  the  power  of  congress  to  regulate  commerce  is 
exclusive,  and  not  concurrent  with  the  states,  and  that  this  doc 
trine  was  clearly  enunciated  in  the  case  of  Gibbons  v.  Ogddn ;  ^ 
that  this  act  of  New  York  is  not  a  mere  police  law  on  the  sub- 
ject of  paupers,  but  a  regulation  of  commerce,  to  prevent  pau- 
pers, in  certain  cases,  from  entering  and  remaining  in  the  state ; 
and  although  he  fully  admitted  the  power  of  the  states  to  pass 
health  and  quarantine  laws,  and  other  police  laws  of  a  similar 
nature,  not  contravening  the  acts  of  congress  rightfully  passed 
under  their  constitutional  authority, — and  to  pass  poor-laws, 
and  laws  to  prevent  the  introduction  of  paupers  into  the  state, 
under  like  qualifications,  and  even  in  the  exercise  of  their  legiti- 
mate authority  to  use  the  same  means  with  congress,  if  the 
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means  be  suitable  to  the  end,  yet  it  was  with  this  reserve,  that 
those  means  be  not  .exclusively  vested  in  congress.  "  A  state," 
he  says,  *'  cannot  make  a  regulation  of  commerce  to  enflhrce  its 
health  laws,  because  it  is  a  means  withdrawn  from  its  authority. 
It  may  be  admitted  that  it  is  a  means  adapted  to  the  end ;  but 
it  is  quite  a  different  question  whether  it  be  a  means  within  the 
competency  of  the  state  jurisdiction.  The  states  have  a  right  to 
borrow  money;  and  borrowing  by  the  issue  of  bills  of  credit, 
would  certainly  be  an  appropriate  means :  but  we  all  know,  thai 
the  emission  of  bills  of  credit  by  a  state  is  expressly  prohibited  by 
the  constitution.  If  the  power  to  regulate  commerce  be  exclusive 
in  congress,  then  there  is  no  difference  between  an  express  and 
an  implied  prohibition  upon  the  states. 

"  But  how  can  it  be  truly  said,  that  the  act  of  New  York  is 
not  a  regulation  of  commerce  ?  No  one  can  well  doubt,  that  if 
the  same  act  had  been  passed  by  congress,  it  would  have  been  a 
regulation  of  commerce;  and  in  that  way,  and  in  that  only, 
would  it  be  a  constitutional  act  of  congress.  The  right  of  con- 
gress to  pass  such  an  act  has  been  expressly  conceded  at  the  ar- 
gument. The  act  of  New  York  purports  on  its  very  face  to 
regulate  the  conduct  of  masters,  and  owners,  and  passengers,  in 
foreign  trade,  and  in  foreign  ports  and  places.  Suppose  the  act 
had  required  that  the  master  and  owner  of  ships  should  make 
report  of  all  goods  taken  on  board  or  landed  in  foreign  ports,  and 
of  the  nature,'  qualities,  and  value  of  such  goods ;  could  there  be 
a  doubt  that  it  would  have  been  a  regulation  of  commerce  ?  If 
not,  in  what  essential  respect  does  the  requirement  of  a  report  of 
the  passengers  taken  or  landed  in  a  foreign  port  or  place,  differ 
from  the  case  put  ?  I  profess  not  to  be  able  to  see  any.  I  lis- 
tened with  great  attention  to  the  argument,  to  ascertain  upon 
what  ground  the  act  of  New  York  was  to  be  maintained, 
not  to  be  a  regulation  of  commerce.  I  confess  that  I  was 
unable  to  ascertain  any,  from  the  reasoning  of  either  of  the 
learned  counsel  who  spoke  for  the  plaintiff*.  Their  whole  ar- 
gument on  this  point  seemed  to  me  to  amount  to  this :  that  if 
it  were  a  regulation  of  commerce,  still  it  might  also  be  deemed  a 
regulation  of  police,  and  a  part  of  the  system  of  poor-laws  ;  and 
therefore  justifiable  as  a  means  to  attain  the  end.  In  my  judg- 
ment, for  the  reasons  already  suggested,  that  is  not  a  just  conse- 
quence, or  a  legitimate  deduction.     If  the  act  is  a  regulation  of 
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commerce,  and  that  subject  belongs  exclusively  to  congress ;  it  is 
a  means  cut  off  from  the  range  of  state  sovereignty  and  state 
legislation."] 

[§  1072  c.  In  respect  to  the  exclusive  power  of  congress  to 
regulate  commerce,  he  says,  "  If  this  were  a  new  question  in  this 
court,  wholly  untouched  by  doctrine  or  decision,  I  should  not 
hesitate  to  go  into  a  full  examination  of  all  the  grounds  upon 
which  concurrent  authority  is  attempted  to  be  maintained.  But 
in  point  of  fact,  the  whole  argument  on  this  very  question,  as 
presented  by  the  learned  counsel  on  the  present  occasion,  was 
presented  by  the  learned  counsel  who  argued  the  case  of  Gibbons 
V.  Ogden^  9  Wheaton,  E.  1 ;  and  it  was  then  deliberately  exam- 
ined and  deen»ed  inadmissible  by  the  court.  Mr.  Chief  Justice 
Marshall,  with  his  accustomed  accuracy  and  fulness  of  illustra- 
tion, reviewed  at  that  time  the  whole  grounds  of  the  controversy ; 
and  from  that  time  to  the  present,  the  question  has  been  consid- 
ered (as  far  as  I  know)  to  be  G|,t  rest.  The  power  given  to  con- 
gress to  regulate  commerce  with  foreign  nations,  and  among  the 
states,  has  been  deemed  exclusive,  from  the  nature  and  objects 
of  the  power,  and  the  necessary  implications  growing  out  of  its 
exercise.  Full  power  to  regulate  a  particular  subject  implies  the 
whole  power,  and  leaves  no  residuum ;  and  a  grant  of  the  whole 
to  one,  is  incompatible  with  a  grant  to  another  of  a  part  When 
a  state  proceeds  to  regulate  commerce  with  foreign  nations,  or 
among  the  states,  it  is  doing  the  very  thing  which  congress  is  au- 
thorized to  do ;  Gibbons  v.  Ogden^  9  Wheat  R.  198, 199.  And 
it  has  been  remarked,  with  great  cogency  and  accuracy,  that  the 
regulation  of  a  subject  indicates  and  designates  the  entire  result; 
applying  to  those  parts  which  remain  as  they  were,  as  well  as 
to  those  which  are  altered.  It  produces  a  uniform  whole,  which 
is  as  much  disturbed  and  deranged  by  changing  what  the  regula- 
ting power  designs  to  leave  untouched,  as  that  upon  which  it  has 
operated.     Gibbons  v.  Ogden^  9  Wheat  R.  209. 

"  This  last  suggestion  is  peculiarly  important  in  the  present 
case ;  for  congress  has,  by  the  act  of  the  2d  of  March,  1819,  ch« 
170,  regulated  passenger  ships  and  vessels.  Subject  to  the  regu- 
lations therein  provided,  passengers  may  be  brought  into  the  Uni- 
ted States  from  foreign  ports.  These  regulations,  being  all  which 
congress  have  chosen  to  enact,  amount,  upon  the  reasoning  al- 
ready stated,  to  a  complete  exercise  of  its  power  over  the  whole 
subject,  as  well  in  what  is  omitted  as  in  what  is  provided  for. 
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Unless,  then,  we  are  prepared  to  say,  that  wherever  congress  has 
legislated  upon  this  subject,  clearly  within  its  constitutional  au- 
thority, and  made  all  such  regulations  as  in  its  own  jugdment 
and  discretion  were  deemed  expedient ;  the  states  may  step  in 
and  supply  all  other  regulations  which  they  may  deem  expedient, 
as  complementary  to  those  of  congress,  thus  subjecting  all  our 
trade,  commerce  and  navigation,  and  intercourse  with  foreign 
nations,  to  the  double  operations  of  distinct  and  independent  sov- 
ereignties. It  seems  to  me  impossible  to  maintain  the  doctrine, 
that  the  states  have  a  concurrent  jurisdiction  with  congress  on 
the  regulation  of  commerce,  whether  congress  has  or  has  not  leg- 
islated upon  the  subject;  but  a  fortiori  when  it  has  legislate^. 

"  There  is  another  consideration,  which  ought  not  to  be  over- 
looked in  discussing  this  subject.  It  is,  that  congress,  by  its  leg- 
islation, has  in  fact  authorized  not  only  the  transportation  but 
the  introduction  of  passengers  into  the  country.  The  act  of  New 
York  imposes  restraints  and  burdens  upon  this  right  of  transpor- 
tation and  introduction.  It  goes  even  further,  and  authorizes  the 
removal  of  passengers  under  certain  circumstances  out  of  the 
state,  and  at  the  expense  of  the  master  and  owner  in  whose  ship 
they  have  been  introduced;  and  this,  though  they  are  citizens  of 
the  United  States,  and  were  brought  from  other  states.  Now,  if 
this  act  be  constitutional  to  this  extent,  it  will  justify  the  states 
in  regulating,  controlling,  and,  in  effect,  interdicting  the  transpor- 
tation of  passengers  from  one  state  to  another  in  steamboats  and 
packets.  They  may  levy  a  tax  upon  all  such  passengers  ;  they 
may  require  bonds  from  the  master  that  no  such  passengers  shall 
become  chargeable  to  the  state ;  they  may  require  such  passen- 
gers to  give  bonds  that  they  shall  not  become  so  chargeable ;  they 
may  authorize  the  immediate  removal  of  such  passengers  back  to 
the  place  from  which  they  came.  These  would  be  most  burden- 
some and  inconvenient  regulations  respecting  passengers,  and 
would  entirely  defeat  the  object  of  congress  in  licensing  the  trade 
or  business.  And  yet,  if  the  argument  which  we  have  heard  be 
well  founded,  it  is  a  power  strictly  within  the  authority  of  the 
states,  and  may  be  exerted  at  the  pleasure  of  all  or  any  of  them, 
to  the  ruin  and  perhaps  annihilation  of  our  passenger  naviga- 
tion. It  is  no  answer  to  the  objection  to  say,  that  the  states  will 
have  too  much  wisdom  and  prudence  to  exercise  the  authority  to 
so  great  an  extent.  Laws  were  actually  passed  of  a  retaliatory 
nature  by  the  states  of  New  York,  New  Jersey,  and  Connecticut, 
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during  the  steamboat  controversy,  which  threatened  the  safety 
and  security  of  the  anion ;  and  demonstrated  the  necessity,  that 
the  power  to  regulate  commerce  among  the  states  should  be  ex- 
clusive in  the  union,  in  order  to  prevent  the  most  injurious  re- 
straints upon  it."J 

[§  1073  d.  In  closing  his  opinion,  he  says :  "  Such  is  a  brief 
view  of  the  grounds  upon  which  my  judgment  is,  that  the  act  of 
New  York  ia  unconstitutional  and  void.  In  this  opinion  I  have 
the  consolation  to  know  that  I  had  the  entire  concurrence,  upon 
the  same  grounds,  of  that  great  constitutional  jurist,  the  late  Mr. 
Chief  Justice  Marshall.  Having  heard  the  former  arguments, 
his  deliberate  opinion  was,  that  the  act  of  New  York  was  uncon- 
stitutional ;  and  that  the  present  case  fell  directly  within  the 
principles  established  in  the  case  of  Gibbons  v.  O^den,  9  Wheat. 
R.  1,  and  Brown  v.  The  Slate  of  Mart/land,  12  Wheat  R.  419."  i] 

[§  1072  e.  Subsequently,  in  a  series  of  cases  arising  upon  cer- 
tain statutes  of  New  York  and  Massachusettn,  by  which  taxes 
were  imposed  upon  alien  passengers  coming  into  those  states 
either  from  foreign  ports  or  from  ports  in  the  United  States,  the 
majority  of  the  court  seem  to  have  considered  the  power  of  con- 
gress  to  regulate  commerce  as  exclusive.  Mr.  Justice  Wayne,  in 
delivering  his  opinion  in  these  cases,  states  that  "  the  opinion  of 
Mr.  Justice  Barbour,  (in  Cilff  of  New  York  v.  Miln,)  though  re- 
ported as  the  opinion  of  the  court,  had  not  at  any  time  the  con- 
currence of  a  majority  of  its  members,  except  in  this  particular, 
—  that  so  much  of  the  act  of  New  York  as  required  the  captain 
■of  a  vessel  to  report  his  passengers  as  the  act  directs  it  to  be 
done  was  a  police  regulation,  and  therefore  was  not  unconstitu- 
tional or  a  violation  of  the  power  of  congress  to  regulate  com- 
merce. But  as  to  all  besides  in  that  opinion  as  to  the  constitu- 
tional power  of  congress  to  regulate  commerce,  —  except  the  dis- 
claimer in  the  132d  page,  that  it  was  not  intended  to  enter  into 
any  examination  of.  the  question,  whether  the  power  to  regulate 
commerce  be  or  be  not  exclusive  in  the  states,. —  and  especially 
the  declaration  that  persons  were  not  the  subject*  of  commerce, 
the  opinion  had  not  the  assent  of  a  majority  of  the  members  of 

1  In  tb«  caso  of  Grout*  v.  Shughitr,  15  Petcre,  S.  C.  K.  503,  610,  Mr.  Joetice 
HcLcon  and  Mr  Juaiice  Baldwin  give  the  full  weight  of  their  opinion  in  fiivor  of  the 
esclDsivcneM  of  thii  power  of  coagnsi  lo  regulate  commcTce  j  othcra  of  Iho  judges 
thought  the  qucation  lUd  not  atiae  in  the  cue.  Mr.  Ch,  Janice  Tane/  considered  the 
power  of  coagre«  m  concoTTent  with  that  of  the  atatei. 
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this  court,  nor  even  that  of  a  majority  of  the  judges  who  con- 
curred in  the  judgment  In  the  discussion  of  the  case,  however, 
by  the  judges,  the  nature  and  exclusiveness  of  the  power  in  con- 
gress to  regulate  commerce  was  much  considered.  There  was  a 
divided  mind  among  us  about  it.  Four  of  the  court  being  of 
the  opinion,  Ihat,  according  to  the  constitution  and  the  decisions 
of  this  court  in  Gibbons  v.  Ogden^  and  in  Brown  v.  Marylund^ 
the  power  in  congress  to  regulate  commerce  was  exclusive. 
Three  of  them  thought  otherwise.  And  to  this  state  of  the  court 
is  owing  the  disclaimer  in  the  opinion,  already  mentioned  by  me, 
that  the  exclusiveness  of  the  power  to  regulate  commerce  was 
not  in  the  case  a  point  for  examination."  Mr.  Chief  Justice 
Taney,  however,  states'  that  the  opinion  as  delivered  by  Mr.. 
Justice  Barbour  had  the  full  assent  of  all  the  court  except  Mr. 
Justice  Story.  However  this  may  be,  the  fact  that  Mr.  Justice 
Barbour  and  Mr,  Justice  McLean,  who  both  sat  as  judges  in 
that  case,  distinctly  announce  their  opinion  that  the  power  to 
regulate  commerce  is  exclusively  in  congress,  would  seem  to 
impair  the  value  of  that  judgment,  so  far  as  a  contrary  doctrine 
is  there  asserted,  particularly  as  the  question  as  to  the  exclusive- 
ness of  this  power  of  congress  arose  only  incidentally. 

[%  1072  /.  The  statute  of  New  York,  in  respect  to  alien  pas- 
sengers,^ just  adverted  to,  provided  that  the  health  commissioner 
should  be  entitled  to  demand  and  collect  from  the  master  of 
every  vessel  from  a  foreign  port,  one  dollar  and  fifty  cents  for 
himself  and  each  cabin  passenger,  and  one  dollar  for  each  steer-  ^ 
age  passenger,  mate,  or  sailor ;  and  from  the  master  of  every 
coasting  vessel,  twenty-five  cents  for  each  person  on  board,  under 
a  penalty  of  one  hundred  dollars,  to  be  paid  by  such  master,  in 
case  of  his  refusal  to  pay  the  said  sums  within  twenty-four  hours 
after  the  arrival  of  his  vessel.  The  sums  collected  were  to  be 
denominated  "  Hospital  money,"  and  the  surplus,  after  paying 
all  expenses  of  enforcing  the  law,  etc.  was  to  be  paid  over  to  the 
treasurer  of  the  Society  for  the  Reformation  of  Juvenile  Delin- 
quents in  the  city  of  New  York,  for  the  use  of  the  society.  The 
statute  of  Massachusetts  provided,  that  certain  officers  should  go 
on  board  of  every  vessel  arriving  from  a  port  out  of  the  state, 
and  examine  into  the  condition  of  the  passengers ;  and  that  they 


^  Pawenger  cases,  Smth  r.  Turner ,  Norra  r.  The  City  of  Boston,  7  Howard,  S.  C.  B. 
283. 
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ahould  be  authorized  to  forbid  any  alien  panper,  or  person 
iQCompetent  in  their  opinion  to  maintain  themselves,  to  land, 
until  the  master,  owner,  consignee,  or  agent,  should  give  a  bond 
in  the  sum  of  one  thousand  dollars  that  such  person  should  not 
be  a  city,  town,  or  state  charge  for  ten  years.  That  in  case  any 
master  should  permit  any  such  pauper  to  land,  contrary  to  such 
provisions,  that  he  or  the  owner  or  consignee  of  the  vessel 
should  forfeit  the  sum  of  two  hundred  dollars  for  every  alien 
passenger  so  landed ;  and  that  the  money  thus  collected  should 
be  paid  into  the  treasury  of  the  city  or  town  where  the  ship 
arrived,  to  be  appropriated  to  the  support  of  foreign  paupers. 
Each  of  the  judges  delivered  a  separate  opinion  in  this  case,  but 
IVIr.  Justice  TVaync,  in  his  opinion,  states  the  decision  of  the 
court  to  be  as  follows  :  — 

"  1.  That  the  acts  of  New  York  and  Massachusetts  imposing 
a  tax  upon  passengers,  either  foreigners  or  citizens,  coming  into 
the  ports  in  those  states,  either  in  foreign  vessels  or  vessels  of  the 
United  States,  from  foreign  nations  or  from  ports  in  the  United 
States,  are  unconstitutional  and  void,  being,  in  their  nature,  regu- 
lations of  commerce  contrary  to  the  grant  in  the  constitution  to 
congress  of  the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states. 

"  2.  That  the  states  of  this  anion  cannot  constitutionally  tax 
the  commerce  of  the  United  States  for  the  purpose  of  paying 
any  expense  incident  to  the  execution  of  their  police  laws ;  and 
that  the  commerce  of  the  United  States  includes  an  intercourse 
of  persons,  as  well  as  the  importation  of  merchandise. 

"3.  That  the  acts  of  Massachusetts  and  New  York  in  ques- 
tion in  these  cases  conflict  with  treaty  stipulations  existing 
between  the  United  States  and  Great  Britain,  permitting  the 
inhabitants  of  the  two  countries  'freely  and  securely  to  come, 
with  their  ships  and  cargoes,  to  all  places,  ports,  and  rivers  in 
the  territories  of  each  country  to  which  other  foreigners  are  per- 
mitted to  come,  to  enter  into  the  same,  and  to  remain  and  reside 
in  any  parts  of  said  territories,  respectively;  also,  to  hire  and 
occupy  houses  and  warehouses  for  the  purposes  of  their  com- 
merce ;  and  generally  the  merchants  and  traders  of  each  nation, 
respectively,  shall  enjoy  the  most  complete  protection  and  secu- 
rity for  their  commerce,  but  subject,  always  to  the  laws  and  stat- 
utes of  the  two  countries,  respectively ; '  and  that  said  laws  are 
therefore  unconstitutional  and  void. 


CH.  XV.]  POWERS  OF  CONGRESS  —  COMMERCE.  21 

"4.  That,  the  congress  of  the  United  States  having  by  sundry 
acts  passed  at  d^^erent  times  admitted  foreigners  into  the  United 
States  with  their  personal  luggage  and  tools  of  trade  free  from 
all  duty  or  imposts,  the  acts  of  Massachusetts  and  New  York 
imposing  any  tax  upon  foreigners  or  immigrants  for  any  purpose 
whatever,  whilst  the  vessel  is  in  transitu  to  her  port  of  destina- 
tion, though  said  vessel  may  have  arrived  within  the  jurisdic- 
tional limits  of  either  of  the  states  of  Massachusetts  or  New 
York,  and  before  the  passengers  have  been  landed,  are  in  viola- 
tion of  said  acts  o^  congress,  and  therefore  unconstitutional  and 
void. 

"  5.  That  the  acts  of  Massachusetts  and  New  York,  so  far  as 
they  impose  any  obligation  upon  the  owners  or  consignees  of 
vessels,  or  upon  the  captains  of  vessels  or  freighters  of  the  same, 
arriving  in  the  ports  of  the  United  States  within  the  said  states, 
to  pay  any  tax  or  duty  of  any  kind  whatever*  or  to  be  in  any 
way  responsible  for  the  same,  for  passengers  arriving  in  the 
United  States,  or  coming  from  a  port  in  the  United  States,  are 
unconstitutional  and  void ;  being  contrary  to  the  constitutional 
grant  to  congress  of  the  power  to  regulate  Commerce  with  for- 
eign nations  and  among  the  several  states,  and  to  the  legislation 
of  congress  under  the  said  power,  by  which  the  United  States 
have  been  laid  off  into  collection  districts,  and  ports  of  entry 
established  within  the  same,  and  commercial  regulations  pre- 
scribed, under  which  vessels,  their  cargoes  and  passengers,  are  to 
be  admitted  into  the  ports  of  the  United  States,  as  well  from 
abroad  as  from  other  ports  of  the  United  States.  That  the  act 
of  New  York  now  in  question,  so  far  as  it  imposes  a  tax  upon 
passengers  arriving  in  vessels  from  other  ports  in  the  United 
States,  is  properly  in  this  case  before  this  court  for  construction, 
and  that  the  said  tax  is  unconstitutional  and  void.  That  the 
ninth  section  of  the  first  article  of  the  constitution  includes 
within  it  the  migration  of  other  persons,  as  well  as  the  importa- 
tion of  ^slaves,  and  in  terms  recognizes  that  other  persons  as 
well  as  slaves  may  be  the  subjects  of  importation  and  commerce. 

"  6.  That  the  fifth  clause  of  the  ninth  section  of  the  first  arti- 
cle of  the  constitution,  which  declares  that  *  no  preference  shall 
be  given  by  any  regulation  of  commerce  or  revenue  to  the  ports 
of  one  state  over  those  of  another  state ;  nor  shall  vessels  bound 
to  or  from  one  state  be  .obliged  to  enter,  clear,  or  pay  duties  in 
another,'  is  a  limitation  upon  the  power  of  congress  to  regulate 
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commerce  for  the  purpose  of  producing  entire  commercial  equal- 
ity within  the  United  States,  and  also  a  prohibition  upon  the 
states  to  destroy  sach  equality  by  any  legislation  prescribing  a 
condition  upon  which  vessels  bound  from  one  state  shall  enter 
the  ports  of  another  state. 

"  7.  That  the  acts  of  Massachusetts  and  New  York,  so  far  as 
they  impose  a  tax  upon  passengers,  are  unconstitutional  and 
void,  because  each  of  them  so  far  conflicts  with  the  first  clause 
of  the  eighth  section  of  the  first  article  of  the  constitution,  which 
enjoins  that  all  duties,  imposts,  and  exctsea;  shall  be  uniform 
throughout  the  United  States ;  because  the  constitutional  uni- 
formity enjoined  in  respect  to  duties  and  imposts  Is  as  real  and 
obligatory  upon  the  states,  in  the  absence  of  all  legislation  by 
congress,  as  if  the  uniformity  had  been  made  by  the  legislation 
of  congress ;  and  that  such  constitutional  uniformity  is  interfered 
with  and  destroye'H  by  any  state  imposing  any  tax  upon  the  in- 
tercourse of  persons  from  state  to  state,  or  from  foreign  countries 
to  the  United  States. 

"  y.  That  the  power  in  congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states,  includes  naviga- 
tion upon  the  high  seas,  and  in  the  bays,  harbors,  lakes,  and  nav- 
igable waters  within  the  United  States,  and  that  any  tax  by  a 
state  in  any  way  affecting  the  right  of  navigation,  or  subjecting 
the  exercise  of  the  right  to  a  condition,  is  contrary  to  the  afore- 
said grant 

"  9.  That  the  states  of  this  union  may,  in  the  exercise  of  their 
police  powers,  pass  quarantine  and  health  laws,  interdicting  ves- 
sels coming  from  foreign  ports,  or  ports  within  the  United  States, 
from  landing  passengers,  and  goods ;  prescribe  the  places  and 
time  for  vessels  to  quarantine,  and  impose  penalties  upon  per- 
sons for  violating  the  same  ;  and  that  such  laws,  though  affecting 
commerce  in  its  transit,  are  not  regulations  of  commerce,  pre- 
scribing terms  upon  which  merchandise  and  persons  shall  be 
admitted  into  the  ports  of  the  United  States,  but  precautionary 
regulations  to  prevent  vessels  engaged  in  commerce  from  intro- 
ducing disease  into  the  ports  to  which  they  are  bound ;  and  that 
the  states  may,  in  the  exercise  of  such  police  power,  without  any 
violation  of  the  power  in  congress  to  regulate  commerce,  exact 
^m  the  owner  or  consignee  of  a  quarantined  vessel,  and  from 
Ihe  passengers  on  board  of  her,  such  fees  as  will  pay  to  the  state 
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the  cost  of  their  detention  and  of  the  purification  of  the  vessel, 
cargo,  and  apparel  of  the  persons  on  board."  i] 

§  1072  g.  Again,  the  construction  of  this  clause  in  the  consti- 
tution lately  came  under  the  consideration  <Jf  the  supreme  court 
in  a  series  of  cases  growing  out  of  the  provisions  in  certain  stat- 
utes of  Massachusetts,  Rhode  Island,  and  New  Hampshire,  by 
which  the  sale  of  spirituous  liquors  without  a  license  from  the 
state,  was  prohibited  under  certain  penalties.^  In  the  Massa- 
chusetts and  Rhode  Island  cases,  the  violation  of  the  statute 
was  by  selling  spirits  imported  from  a  foreign  country ;  but  in 
the  New  Hampshire  case,  the  spirits  sold  were  imported  from 
one  of  the  other  states.  In  the  latter  case,  also,  there  was  a  total 
prohibition  to  all  persons  to  sell  spirits  in  any  quantities  without 
a  license,  while  in  the  other  cases  there  was  a  prohibition  to  re- 
tail less  than  a  certain  measure  of  spirits  without  a  license.  The 
court  held  in  all  these  cases,  that  the  statutes  did  not  conflict 
with  the  grant  to  congress  of  power  to  regulate  commerce.  In 
respect  to  the  Massachusetts  and  Rhode  Island  cases  the  grounds 
of  the  decision  were,  that  license  laws  of  this  kind  were  purely 
regulations  of  police,  the  primary  object  of  which  was  to  secure 
the  health  of  the  community ;  the  effects  which  they  might  have 
in  reducing  the  importation  of  the  articles  to  which  the  licenses 
applied  being  merely  secondary.  That  the  power  to  pass  such 
laws  existed  necessarily  in  every  organized  community ;  and  that 
the  right  of  congress  to  regulate  commerce,  necessarily  contem- 
plated limitations  and  exceptions  in  favor  of  the  states,  in  cases 
affecting  the  morals,  health,  or  safety  of  the  community.  Be- 
sides, that  these  license  laws  did  not  apply  to  spirituous  liquors 
as  articles  of  importation  and  commerce  between  the  states  and 
foreign  countries,  but  merely  acted  to  restrain  the  retail  and  do- 
mestic traffic  therein,  within  the  boundaries  of  the  states,  and 
affected  them  only  wl||ia  they  were  incorporated  into  the  mass  of 


^  The  court  was  very  mnch  divided  in  opinion  in  these  cases,  five  of  the  judges  con- 
curring in  the  doctrines  as  ahovo  stated,  namely, — Justices  M'Lean,  Wayne,  Catron, 
M'Kinloy,  and  Grier;  and  four  of  the  judges  dissenting,  namely, —  Chief  Justice 
Taney,  and  Justices  Daniel,  Nelson,  and  Woodbury.  The  four  dissentient  judges  con- 
sidered the  power  to  regulate  commerce  as  a  concurrent  power  in  the  states  and  in  the 
federal  government;  while  Justices  M'Lean,  Wayne,  Catron,  Grier,  and  apparently 
M'Kinley,  considered  the  power  as  exclusive.  This  case,  therefore,  reaflSrms  the  doc- 
trine of  Gibbons  y.  Ogdefif  9  Wheat.  R.  1. 

*  License  cases,  namely,  —  Thurlow  v.  MasscuAusetts,  Pierce  r.  Rhode  Island,  Fletcher 
T.  Bhode  Island,  5  Howard,  S.  C.  R.  504. 
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property  in  the  states.  Some  difference  of  opinion  was  mani- 
fested by  the  court  as  to  when  imported  articles  could  be  con- 
sidered within  the  taxing  powers  of  the  state.  Mr.  Chief  Justice 
Taney  says,  "  Goods  imported  while  they  remain  in  the  hands 
of  the  importer,  in  the  form  and  shape  in  which  they  were 
brought  into  the  country,  can  in  no  just  sense  be  regarded  as  a 
part  of  that  mass  of  property  in  the  state,  usually  taxed  for  the 
support  of  the  state  government."  And  while  goods  are  "  in  the 
hands  of  the  importer  for  sale,  in  the  form  and  shape  in  which 
they  were  introduced,  and  in  which  they  are  intended  to  be  sold, 
they  may  be  regarded  as  merely  in  transitu^  and  on  their  way  to 
the  distant  cities,  villages,  and  country  for  which  they  are  des- 
tined, and  where  they  are  expected  to  be  used  and  consumed, 
and  for  the  supply  of  which  they  were  in  truth  imported.  And 
a  tax  upon  them  while  in  this  condition,  for  state  purposes, 
whether  by  direct  assessment,  or  indirectly,  by  requiring  a  license 
to  sell,  would  be  hardly  more  justifiable  in  principle  than  a  tran- 
sit duty  upon  the  merchandise  when  passing  through  a  state."  ^ 
The  same  view  was  taken  by  Mr.  Justice  McLean  and  Mr.  Jus- 
tice Catron,  but  Mr.  Justice  Daniel  considered  "  that  the  power  of 
taxation  by  the  state  attached  to  the  goods  so  soon  as  they  were 
appropriated  in  absolute  private  right  and  enjoyment,  whether 
they  remained  in  their  original  form  or  not,  and  whether  they 
were  in  the  hands  of  the  importer  or  not."  And  a  similar  view 
was  taken  by  Mr.  Justice  Woodbury.] 

[§  1072  A.  In  respect  to  the  case  arising  on  the  New  Hampshire 
statute,  the  judges,  although  they  agreed  as  to  the  judgment, 
supported  their  decisions  on  various  and  somewhat  contradictory 
grounds.  On  the  one  hand  it  was  argued,  that  the  power  of  con- 
gress to  regulate  commerce  is  not  exclusive  except  so  far  as  it  is 
exercised ;  and  that,  although  the  statute  of  New  Hampshire 
would  have  been  unconstitutional,  as  prolj^iting  the  importation 
of  articles  from  state  to  state,  had  congress  actucJly  legislated  on 
the  subject,  yet,  as  no  such  legislation  had  been  made,  the  state 
was  authorized  to  legislate  for  itself,  and  to  regulate  the  traffic 
in  any  article  as  soon  as  it  was  landed  in  its  territory,  either  by 
a  tax,  a  license,  or  even  a  total  prohibition  of  sale.^] 


1  5  Howard,  575. 

*  Five  of  the  judges  were  of  opinion  that  the  power  of  congress  is  not  exclosire, 
namely,  Mr.  Chief  Justice  Tanej,  and  Justices  Catron,  Nelson,  Woodboiy,  and  Daniel 


/ 


CH.  XV.]  POWERS  OP  CONGRESS  —  COMMERCE.  25 

[§  1072  t.  On  the  other  hand,  the  ground  taken  was,  that  the 
power  of  congress  to  regulate  commerce  is  exclusive,  whether  it 
be  exercised  or  not ;  its  regulation  being  as  much  a  regulation 
of  commerce,  as  its  positive  action  ;  but  that  these  license  laws 
were  not  regulations  of  commerce,  but  police  regulations,  which 
^e  states  were  authorized  to  make.] 

§  1073.  How  far  any  state  possesses  the  power  to  authorize 
an  obstruction  of  any  navigable  stream  or  creek,  in  which  the 
tide  ebbs  and  flows,  within  its  territorial  limits,  as  by  authorizing 
the  erection  of  a  dam  across  it,  has  been  a  subject  of  much  re- 
cent discussion.  If  congress,  in  regulating  commerce,  should 
pass  any  act,  the  object  of  which  should  be  to  control  state  legis- 
lation over  such  navigable  streams  or  creeks,  there  would  be  lit- 
tle difficulty  in  saying  that  a  state  law  in  conflict  with  such  an 
act  would  be  void.^  But  if  congress  have  passed  no  general  or 
special  act  on  the  subject,  the  invalidity  of  such  a  state  act  must 
be  placed  entirely  upon  its  repugnancy  to  the  power  to  regulate 
commerce  in  its  dormant  state.  Under  such  circumstances,  it 
would  be  difficult  to  affirm,  that  the  sovereignty  of  a  state,  act- 
ing on  subjects  within  the  reach  of  other  powers,  besides  that  of 
«ating  commerce,  and  which  belonged  to  its  general  territo- 
urisdiction,  would  be  intercepted  by  the  exclusive  power  of 
commerce,  unexercised  by  congress,  over  the  same  subject-mat* 
ter.  The  value  of  the  property  on  the  banks  of  such  streams  and 
creeks  may  be  materially  enhanced  by  excluding  the  waters  from 
them  and  the  adjacent  low  and  marshy  grounds,  and  the  health 
of  the  inhabitants  be  improved.  Measures  calculated  to  produce 
these  objects,  provided  they  do  not  come  into  collision  with  the 
power  of  the  general  government,  are  undoubtedly  within  those^ 
which  are  reserved  to  the  states.^     [In  a  recent  case  ^  it  was  held 


Bat  066  Mr.  Justioe  Catron's  opinion  in  the  Passenger  cases,  7  Howard,  2SS,  in  which 
his  yiews  seem  to  haye  been  chan^;ed. 

1  See  JoUy  v.  Tem  Haute  Draw  Bridge  Co.,  6  McLean,  237,  70,  517. 

*  WUson  y.  Bhchbird  Creek  Company,  2  Peters's  R.  245. 

>  [State  of  Pennsylvama  y.  Wheding  and  Bdmont  Bridge  Co.,  13  Howard,  518 ;  an  in»> 
portant  case  on  this  subject. 

Mr.  Chief  Justice  Taney,  in  an  able  judgment,  dissented  from  the  majority  of  the 
court,  and  held,  in  conformity  with  the  intimation  in  the  text,  that  some  act  or  law  of 
congress  was  necessary,  before  the  state  enactment  authorizing  the  bridge  could  be  con- 
sidered inyalid.  He  said :  "  The  Ohio  being  a  public  navigable  stream,  congress  haye 
undoubtedly  the  power  to  regulate  commerce  upon  it.  They  haye  the  right  to  prohibit 
obstructions  to  its  navigation ;  to  declare  any  such  obstruction  a  public  nnisante ;  to 

YOL.  n.  3 
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after  an  elaborate  argument,  that  if  a  law  of  the  state  of  Vir- 
ginia authorize  the  erection  of  a  bridge  over  the  river  Ohio,  in 


direct  the  mode  of  proceeding  in  the  courts  of  the  United  States  to  remoye  it ;  and  to 
punish  any  one  who  may  erect  or  maintain  it ;  or  it  may  declare  what  degree  or  de- 
scription of  obstruction  shall  be  a  public  nuisance :  as,  for  example,  the  height  of  a 
bridge  orer  the  river,  or  the  distance  to  which  a  wharf  may  be  extended  into  its  nariga- 
ble  waters. 

"  But  this  power  has  not  been  exercised.  There  is  no  law  of  the  United  States  de- 
claring an  obstruction,  in  the  Ohio  or  any  other  nayigable  riyer,  to  be  a  public  nuisance, 
and  directing  it  to  be  abated  as  such.  Nor  is  there  any  act  of  congress  regulating  the 
height  of  bridges  oyer  the  riyer.  We  can  deriye  no  jurisdiction,  therefore,  upon  this 
subject,  from  any  law  of  the  United  States,  and  if  we  exercise  it  wo  must  deriye  our 
authority  from  some  other  source. 

"But  we  cannot  derive  it  from  the  common  law.  Foz^it  has  been  settled,  since 
the  beginning  of  this  government,  that  the  courts  of  the  United  States  as  such,  have  no 
common  law  jurisdiotaon,  civil  or  criminal,  unless  conferred  upon  them  by  act  of  con- 
gress. It  is  true  that  the  courts  of  the  United  States,  when  sitting  in  a  state,  adminis- 
ter the  common  law,  where  it  has  been  adopted  by  the  state.  But  it  is  administered  as 
the  law  of  the  state,  under  the  authority  and  direction  of  the  act  of  congress,  which 
makes  the  laws  of  the  state  the  rule  of  decision  in  a  court  of  the  United  States,  when 
sitting  in  the  State,  provided  such  laws  are  not  contrary  to  the  constitution,  laws,  or 
treaties,  of  the  United  States.  We  cannot,  under  the  rule  of  decision  thus  prescribed, 
adjudge  this  bridge  to  be  a  nuisance,  although  it  may  obstruct  the  navigation  of  the 
river,  unless  it  is  a  nuisance  by  the  common  law,  as  adopted  in  Virginia  and  modi^ed 
by  its  statutes.  But  this  bridge  was  built  under  the  authority  of  a  statute  of  the. 
The  structure,  in  its  present  form,  has  been  sanctioned  by  the  legislature.  It  is' 
fore  no  offence  against  the  laws  of  the  state ;  and  a  circuit  court  of  the  United  States, 
sitting  in  the  State  and  governed  by  its  laws,  when  not  in  conflict  with  the  constitution 
or  laws  of  the  United  States,  or  treaties,  could  not  order  it  to  be  abated  as  a  public 
nuisance ;  and  this  court  has  no  higher  power  over  this  subject,  either  at  law  or  in 
equity,  nor  any  other  rule  to  guide  it,  than  a  circuit  court  sitting  in  Virginia.  And  as 
the  bridge  is  not  a  nuisance  by  the  laws  of  that  state,  and  there  is  no  act  of  congress 
making  the  obstruction  of  a  public  river  an  offence  against  the  United  States,  and  we 
have  no  common  law  to  which  the  court  may  resort  for  jurisdiction,  I  do  not  understand 
by  what  law,  or  under  what  authority,  this  court  can  adjudge  it  to  be  a  public  nuisance 
and  proceed  to  abate  it,  either  upon  a  proceeding  in  chancery  or  by  a  process  at  law. 

"  If  it  is  a  public  nuisance,  it  is  an  offence  either  against  the  United  States  or  the 
State  of  Virginia,  for  which  the  persons  who  erected  or  who  continue  it,  are  liable  to  be 
indicted.  For  we  need  go  no  further  than  Blackstone's  Commentaries  (4  Bl.  Com. 
167,)  for  proof  that  the  unauthorized  obstruction  of  a  navigable  river  is  an  offence,  and 
may  be  punished  in  a  criminal  proceeding  by  indictment.  Can  the  parties  who  built 
or  continue  this  bridge  be  indicted  for  it  as  an  offence  against  the  public  ?  This  appears 
to  me  to  be  the  true  test.  We  are  inquiring  whether  there  is  any  law  which  the  court 
has  the  power  to  administer,  under  which  this  bridge  may  be  adjudged  a  public  nuis- 
ance or  purpresture  1  If  there  is,  then  the  persons  who  erected  it  may  be  punished  in  a 
criminal  proceeding. 

"  For  if  it  is  a  public  nuisance  or  purpresture,  it  is  an  offence  against  the  sovereignty 
whose  laws  have  been  violated.  Could  they  be  indicted  for  an  offence  against  the 
United  States  ?  This  wUl  hardly  be  contended  for,  as  common  law  offences  cannot  be 
punished  in  its  courts,  unless  they  are  declared  offences  by  act  of  congress.  And  as 
we  hare  no  such  act  of  congress,  it  is  clear  that  an  indictment  charging  the  obstmctioii 
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such  a  manner  as  to  obstruct  the  navigation,  such  law  would 
be  no  defence  to  the  bridge  company,  although  congress  had 


as  an  offence  against  the  United  States,  could  not  be  maintained.  It  is  eqnally  clear, 
that  an  indictment,  charging  it  as  an  ofience  against  the  state,  could  not  be  supported, 
for  the  law  of  the  state  sanctions  its  constraction.  It  maj  be  asked,  in  repl  j  to  this 
Tiew  of  the  subject,  is  this  great  rirer  then  liable  to  be  obstructed  by  bridges  whenerer 
the  states,  through  whose  territories  it  passes,  choose  to  authorize  Uiem  1  and  are  the 
inhabitants  aboTe  &e  obstructions  to  be  shut  out  from  its  navigation,  and  without  re- 
dress ?  The  argument  ab  inconvenienti  would  be  entitled  to  great  consideration,  if  there 
was  any  foundation  for  it,  although  it  would  not  alter  the  law.  But  this  opinion  leads 
to  no  such  result.  For  I  have  already  said  that  congress  have  the  power  to  dedaie 
the  obstiniction  of  a  navigable  stream  an  offence  against  the  United  States,  and  to 
authorize  the  courts  of  the  United  States  to  abate  it  as  a  nuisance ;  and  any  law  of  a 
state  to  the  contrary  would  be  unconstitutional  and  void. 

"  If,  therefore,  there  be  an  evil,  it  may  easily  be  corrected  by  the  legislative  authority 
of  the  general  government.  But  if  congress  have  not  thought  proper,  or  do  not  think 
proper,  to  exercise  this  power,  and  public  mischief  has  arisen,  or  may  arise  from  it,  it 
does  not  follow  that  the  judicial  power  of  the  United  States  may  step  in  and  supply 
what  the  legislative  authority  has  omitted  to  perform.  It  does  not  by  any  means  fol- 
low that  the  judicial  power  may  declare  an  obstruction  in  or  over  a  navigable  stream, 
an  offence  against  the  United  States  before  the  legislative  power  has  forbidden  it,  and 
conferred  authority  upon  the  courts  to  punish  or  remove  it. 

"  Undoubtedly  this  court  has  original  jurisdiction  when  a  state  is  a  party.  But  it 
cannot  excrdse  that  jurisdiction  without  some  law  prescribing  the  mode  of  proceeding, 
the  rule  of  decision,  and  the  evidence  by  which  the  right  in  dispute  is  to  be  tried.  The 
nliskilful  and  careless  manner  in  which  a  steamboat  is  navigated  may  impede  the  pas- 
sage of  other  vessels,  and  sometimes  endanger  their  safety,  yet  if  Pennsylvania  sued 
here  for  any  injury  arising  from  this  cause,  we  could  exercise  no  jurisdiction  and  give 
no  redress  unless  there  was  some  law  to  guide  us.  And  when  a  case  of  this  kind  is  not 
embraced  in  any  law  of  the  United  States,  we  always  resort  to  the  established  usages 
of  navigation  on  the  river,  and  the  lavrs  of  the  state  in  whose  jurisdiction  the  injury  was 
sustained. 

**  The  cases  in  which  the  court  has  taken  jurisdiction  in  questions  of  boundary  be- 
tween states,  stand  on  different  ground.  The  original  jurisdiction  was  conferred  by 
the  constitution.  The  evidence  upon  which  the  right  in  controversy  must  be  decided, 
depended  upon  the  laws  and  usages  of  nations  in  disputes  of  that  kind.  Ck>ngress  had 
no  power  over  the  subject  It  could  neither  give  nor  take  away  the  right  of  either 
party,  nor  prescribe  the  evidence  by  which  it  was  to  be  tried.  All  that  congress  was 
required  to  do,  or  could  do,  was  to  authorize  the  court  to  issue  the  proper  pro- 
cess to  bring  the  parties  before  it,  and  to  conduct  the  proceedings  to  finid  judgment. 
This  was  admitted  on  all  hands  to  be  necessary  before  the  court  co«ld  exercise  the  juris- 
diction which  the  constitution  had  conferred.  And  in  the  case  of  New  Jerseif  v.  New 
York  (5  Pet.  287,  288),  it  was  held  that  the  acts  tf  1789  and  1792  had  clothed  Uie 
court  with  the  necessary  power. 

"  The  rule  as  to  navigable  waters  is  this :  Every  independent  nation  has  the  exclu- 
sive jurisdiction  over  the  navigable  waters  lying  within  its  territorial  limits.  It  has  the 
right  to  regulate  commerce  upon  them,  and  to  determine  what  bridges  may  be  built 
over  them,  or  piers  or  wharves  extended  into  them.  And  an  erection  authorized  by 
the  legislature  cannot  be  a  nuisance,  public  or  private.  This  was  the  situation  of  the 
old  states  prior  to  the  adoption  of  the  constitution.  Each  was  then  an  independent 
sovereign  state.    But  by  the  constitution  of  the  United  States,  they  surrendered  to 
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passed  no  act  expressly  prohibiting  obstructions  on  that  river ; 
for  they  had  exercised  control  over  it  by  licensing  vessels,  estab- 


the  general  gorenimeiit  the  power  to  regulate  commerce.  And  thus,  while  they  retain 
their  absolute  territorial  jurisdiction  over  their  navigable  waters  in  all  other  respects, 
congress  may  forbid  the  erection  of  any  structure  in  a  navigable  stream,  which  it 
deems  an  obstruction  to  commerce,  and  may  declare  it  a  nuisance,  and  direct  it  to  be 
removed.  But  all  the  original  authority  of  the  state  over  the  river  remains  subject  to 
that  limitation.  For  otherwise,  until  congress  thought  proper  to  legislate,  navigation 
•on  the  river  would  be  under  no  control.  Boats  might  be  run  down  with  impunity, 
and  obstructions  of  every  kind  erected  in  and  over  it,  which  the  state  could  not  pre- 
vent or  punish. 

"  The  bridge  in  question  is  entirely  within  the  territory  of  Virginia.  Prior  to  the 
adoption  of  the  constitution  of  the  United  States,  she  had  an  unquestionable  right  to 
autliorize  its  erection.  She  still  possesses  the  same  control  over  the  river,  subject  to  the 
power  of  congress,  so  far  as  concerns  the  regulation  of  commerce.  The  United  States 
and  Vii^ia  are  the  only  sovereignties  which  can  exercise  any  power  over  the  river 
where  the  bridge  is  erected.  Viiginia  has  authorized  it,  and  congress  have  acquiesced 
in  it.  Congress  have  made  no  regulation  declaring  such  a  structure  unlawful,  or 
authorizing  any  judicial  proceeding  against  it.  If  congress,  to  whom  the  power  is 
granted  to  regulate  commerce,  have  acquiesced,  how  can  the  court,  to  whom  the  power 
is  not  granted,  undertake  to  regulate  it,  and  declare  this  bridge  an  unlawful  obstruc- 
tion, and  the  law  of  Vii*ginia  unconstitutional  and  void  ?  With  all  my  respect  for  my 
brethren,  I  think  it  is  an  error,  and  I  had  almost  said,  a  grave  one. 

"  If  it  should  be  said  that  the  compact  between  Vii^nia  and  Kentucky  makes  the 
river  free  independently  of  the  constitution,  the  answer  is  obvious.  The  compact  does 
not  deprive  Yii^ginia  of  the  power  to  regulate  the  police  of  the  river,  or  to  authorize 
bridges  or  piers,  or  other  structures  in  it.  Such  a  compact  between  states  has  always 
been  construed  to  mean  nothing  more  than  that  the  river  shall  be  as  firee  to  the  citizens 
or  subjects  for  which  the  other  party  contracts,  as  it  is  to  the  citizens  or  subjects  of  the 
state  in  which  it  is  situated.  But  if  this  compact  or  any  compact  should  be  construed 
to  prohibit  the  erection  of  the  bridge,  the  proceeding  should  be  to  enforce  the  observ- 
ance of  the  compact.  If  erected  in  violation  of  a  compact,  it  is  still  not  a  nuisance, 
because  there  is  no  law  prohibiting  it.  It  would  be  a  breach  of  contract  by  the  state, 
and  the  remedy  in  a  very  different  mode  of  proceeding. 

**  This  compact  between  Virginia  and  Kentucky,  in  relation  to  the  navigation  of  the 
Ohio,  was  one  of  the  articles  of  agreement  under  which  Virginia  consented  that  Ken- 
tucky should  become  a  separate  state.  Kentucky  could  not  become  a  separate  state 
without  the  consent  of  congress.  But  the  act  of  congress,  which  gave  that  assent 
makes  no  reference  whatever  to  the  terms  of  the  agreement  between  the  states.  It  does 
not  make  the  United  States  a  party  to  them,  nor  guarantee  their  execution.  It  simply 
declares  its  consentithat  the  district  of  Kentucky  should,  on  the  1st  of  June,  1792,  be- 
come a  state,  according  to  its  actual  boundaries,  on  the  1 8th  of  December,  1789.  The 
act  of  congress  is  in  1  Stat,  at  Lafge,  189,  and  contains  no  allusion  whatever,  direct  or 
indirect,  to  the  navigation  of  the  Ohio.  It  leaves  the  compact  as  it  was ;  that  is  a 
compact  between  the  two  States,  and  nothing  more,  and  to  be  enforced  by  a  proceed- 
ing upon  it.  Nor  is  there  any  difference  in  the  rights  of  navigation  between  the  rivers 
and  bays  of  the  Atlantic  states  and  those  of  the  west.  The  old  and  the  new  states  in 
this  respect  stand  upon  an  equal  footing.  It  was  so  decided  in  this  court  in  the  case  of 
Pollard  V.  Hofian  (3  How.  212,)  and  that  decision  has  been  sanctioned  in  subsequent 
cases,  to  which  it  is  not  now  necessary  to  refer. 

«  The  complainant,  however,  insists  that  the  law  of  the  United  States  for  enrolling 
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llshing  ports  of  entry,  imposing  duties  upon  msCsters,  and  other 
officers  of  boats,  and  had  expressly  sanctioned  the  compact  be- 

and  licensing  coasting  vessels,  gives  to  the  vessel  so  enrolled  and  licensed,  the  right  to 
navigate  the  river  free  from  obstructions :  that  this  law,  therefore,  bj  necessary  implica- 
tion, forbids  the  erection  of  the  bridge  which  obstnicts  the  navigation ;  and,  conseqaent- 
Ij,  defines  the  rights  of  the  parties.  And  if  a  vessel  is  obstnicted,  the  law  is  violated, 
and  the  injured  party  entitlcMi  to  his  remedy,  and  to  have  the  obstruction  removed.  The 
case  of  Gibbons  v.  Ogden  is  relied  on  to  support  this  proposition. 

'*  This  brings  op  Uie  question,  whether  the  law  of  Viigiinia,  sanctioning  the  erection 
of^is  bridge,  is  or  is  not  repugnant  to  the  constitution  or  laws  of  the  United  States. 
Is  it  repugnant  to  the  clause  of  the  constitution  which  gives  congress  the  power  to  regu- 
late commerce  ?  or  to  any  law  passed  under  it  ?  If  it  is  not,  then  the  structure  com- 
plained of,  being  within  the  territory  of  the  state,  and  authorized  by  its  legislature, 
cannot  be  a  public  nuisance  or  a  private  nuisance  in  the  eye  of  the  law.  Nor  has  any 
one  a  right  to  complain  of  it  as  an  unlawful  obstruction  in  his  way ;  nor  to  maintain 
a  suit  at  law  or  in  equity  for  any  inconvenience  or  loss  he  may  sustain  from  it  Assum- 
ing that  we  may  exercise  jurisdiction  on  the  ground  that  the  complainant  claims  aright 
under  the  above-mentioned  act  of  congress,  neither  the  point  nor  the  principles  decided 
in  Gibbons  v.  Ogden  have,  in  my  judgment,  any  application  to  the  case  before  us.  In 
that  case,  the  legislature  of  New  York  passed  a  law  granting  to  certain  persons  the  ex- 
clusive privilege  of  navigating  all  the  waters  within  the  jurisdiction  of  that  state  with 
boats  moved  by  fire  or  steam ;  and  authorizing  the  chancellor-  of  the  state  to  restrain 
by  injunction  any  person  whatever  from  navigating  these  waters  with  boats  of  that 
description.  The  complainant  claimed  under  the  grantees  of  the  monopoly,  and  sought 
by  his  bill  to  restrain  the  respondents  from  navigating  the  waters  embraced  in  it.  And 
this  court  held,  and  correctly  held,  that  the  law  of  the  state  was  unconstitutional ;  that 
a  vessel  enrolled  and  licensed  for  the  coasting  trade,  under  an  act  of  congress,  had  a 
right  to  navigate  any  of  the  navigable  waters  of  the  United  States ;  and  that  no  state 
had  a  right  to  forbid  it. 

"  There  was  no  question  in  that  case  as  to  the  authority  of  a  court  of  the  United 
States  to  declare  an  obstruction  in  a  river,  which  a  state  had  authorized,  to  be  a  public 
nuisance,  and  treat  it  as  an  ofience  against  the  United  States.  The  waters  in  question 
wore  navigable,  and  free  from  impediments  of  that  description ;  and  the  boats  of  the 
parlies  who  claimed  the  exclusive  privilege  ^ere  daily  passing  over  them.  The  only 
question  in  the  case  was,  whether  all  vessels,  enrolled  and  licensed  by  congress,  had  not 
the  right  to  pass  over  the  same  waters  as  freely  as  the  vessels  of  the  monopolists.  The 
court  said  they  had ;  that  they  had  an  equal  right  with  the  complainant  to  use  the  navi- 
gable waters  of  New  York.  But  the  court  do  not  say  that  an  obstruction  placed  in  the 
water,  which  renders  navigation  inconvenient  or  hazardous,  is  a  violation  of  the  act  for 
licensing  and  enrolling  coasting  vessels,  or  in  conflict  with  it ;  nor  do  they  say  that  this 
act  of  congress  confers  on  the  court  the  power  to  adjudge  it  a  nuisance,  and  order  it  to 
be  abated.  There  was  no  such  question  before  the  court.  It  was  not  in  the  case,  nor 
was  the  attention  of  the  court  in  any  way  called  to  it  by  the  argument. 

"Now,  in  this  case,  Virginia  has  passed  no  law  giving  exclusive  privileges  to  navi- 
gate the  Ohio  river  through  her  territory.  If  the  bridge  is  an  obstruction,  her  own 
citizens,  engaged  in  the  navigation  of  the  Ohio,  are  equally  disabled  from  passing  as 
the  citizens  of  any  other  State.  The  question,  therefore,  on  which  this  case  must  turn, 
did  not  arise  in  Gibbons  v.  Ogden,  But  it  did  arise,  and  was  expressly  decided  in  the 
case  of  WUson  v.  The  Blackbird  Creek  Marsh  Company,  2  Pet.  245.  It  was  the  point  in 
the  case.  A  dam  across  a  navigable  creek  had  been  authorized  by  the  legislature  of 
Delaware,  b»  this  bridge  has  been  authorized  by  the  legislature  of  Yiiginia.    It  stopped 
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tween  Virginia  and  Kentucky,  that  the  navigation  of  the  Ohio 
should  be  free  and  common  to  the  citizens  of  the  United  States.] 


a  navigable  creek,  and,  as  the  court  said,  most  be  supposed  to  abridge  the  rights  of 
those  who  were  accustomed  to  use  it.  So  this  bridge  is  supposed  to  impede  the  nayi- 
gation  of  the  Ohio,  and  abridge  the  rights  of  those  accustomed  to  use  it.  Tet,  in  the 
case  referred  to,  the  court  said,  that  as  congress,  in  the  execution  of  its  power  to  regii- 
late  commerce,  had  passed  no  law  to  control  state  legislation  orcr  these  small  naviga- 
ble creeks,  the  law  of  Delaware  was  not  repugnant  to  the  constitution,  not  being  in 
conflict  with  any  law  of  congress.  It  will  be  remembered  that  the  act  of  congress  for 
enrolling  and  licensing  vessels,  tmder  which  Gibbons  v.  Offden  was  decided,  was  sfill 
in  force,  but  was  regarded  by  the  court  as  inapplicable  to  the  obstruction  occasioned  by 
the  dam.  The  result  of  these  two  cases  is  this.  The  act  of  congress  gives  to  vessels 
enroll(id  and  licensed  under  it  the  right  to  navigate  the  public  waters  wherever  they 
find  them  navigable ;  and  any  state  law  prohibiting  it,  is  unconstitutional  and  void. 
And,  upon  this  ground,  the  judgment  of  the  state  court  of  New  York,  which  had  de- 
cided otherwise,  was  reversed.  But  this  act  of  congress  has  no  application  to  an  ob- 
struction created  by  a  dam  across  the  navigable  water,  and  without  further  legislation 
by  congress,  the  law  of  Delaware,  which  authorized  the  dam,  was  constitutional  and 
valid.  And  upon  that  ground,  the  judgment  of  the  state  court  of  Delaware,  which 
sanctioned  the  obstruction,  was  affirmed.  I  can  see  no  difference  in  principle  between 
the  last-mentioned  case  and  the  case  at  bar.  There  has  been  no  further  legislation  by 
congress  on  that  subject  since  that  case  was  decided.  And  as  the  principle  is  the 
same,  the  decision  should  be  the  same ;  and  the  case  of  WiUon  v.  Tlie  Blackbird  Creek 
Marsh  Company^  should,  in  my  opinion,  govern  this. 

"  It  can  hardly  be  supposed,  that  the  circumstance  that  a  port  of  entry  is  established 
on  the  Ohio  River,  above  the  bridge,  distinguishes  this  case  from  the  one  referred  to. 
The  right  which  the  act  of  congress  gives  to  vessels  enrolled  and  licensed  for  the  coast- 
ing trade,  is  certainly  not  confined  to  the  navigation  between  the  ports  of  entry.  Thej 
have  the  right  to  enter  any  navigable  creek  or  river  which  may  suit  their  convenience, 
or  the  business  and  employment  in  which  they  are  engaged.  And  any  state  law  which 
forbids  them  to  do  so,  or  attempts  to  confine  the  right  to  particular  persons,  is  uncon- 
stitutional. Any  vessel  enrolled  and  licensed  had  a  right  to  proceed  up  Blackbird 
creek  as  far  as  she  found  navigable  water ;  a^d  her  right  was  as  perfect  as  if  a  port  of 
entry  had  been  established  at  the  head  of  navigation.  Nor  can  the  size  of  the  creek|  or 
the  small  number  of  vessels  that  used  it,  as  compared  with  the  Ohio,  make  any  differ- 
once  between  the  cases.  It  was  the  right  tliat  was  in  question ;  and  that  right  was  the 
same  whether  the  navigable  water  was  narrow  or  wide,  or  used  only  by  a  single  vessel, 
or  frequented  by  hundreds. 

''  The  case  of  Wilson  v.  lite  Blackbird  Creek  Marsh  Company  is  entitled  to  the  more 
weight,  because  it  was  decided  after  the  case  of  Gibbons  v.  Ogden,  which  appears,  by  the 
report,  to  have  been  recalled  to  the  attention  of  the  court,  and  relied  upon  in  the  aign- 
ment ;  and  the  opinion  in  the  last  case  was  delivered  by  the  same  learned  judge  who 
delivered  the  elaborate  opinion  in  the  former  one.  It  shows  that  he,  and  the  learned 
court  in  which  he  presided,  did  not  consider  the  principles  on  which  Gibbons  v.  Ogden 
was  decided,  applicable  to  a  case  where  an  obstruction  was  placed  in  a  navigable  water, 
impeding,  generally,  the  passage  of  vessels ;  and  were  of  opinion  that  the  courts  of 
the  United  States  had  no  jurisdiction  which  would  authorize  them  to  remove  or  abate 
it,  or  treat  it  as  unlawful,  without  further  legislation  by  congress.  I  think  it  more 
safe  to  follow  their  own  construction  of  their  own  opinion  in  Gibbons  v.  Ogden,  than  to 
look  for  a  new  one. 

"  Indeed,  t^art  fiom  any  decisions  on  the  subject,  I  cannot  perceive  how  the  mete 
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§  1074.  In  the  next  place,  to  what  extent,  and  for  what  ob- 
jects and  purposes  the  power  to  regulate  commerce  may  be  con- 
stitutionally applied. 

§  1075.  And  first,  among  the  states.  It  is  not  doubted,  that  it 
extends  to  the  regulation  of  navigation,  and  to  the  coasting  trade 
and  fisheries,  within,  as  well  as  without  any  state,  wherever  it 
is  connected  with  the  commerce  or  intercourse  with  any  other 
state,  or  with  foreign  nations.^  [But  it  does  not  extend  to  the 
navigation  of  a  river  wholly  within  one  state,  separated  from 
tide  water  by  an  impassable  fall,  and  not  forming  part  of  any 
continuous  track  of  commerce  between  states,  or  with  a  foreign 
country.^  It  does  not  stop  at  the  mere  boundary  line  of  a 
state ;  nor  is  it  confined  to  acts  done  on  the  water,  or  in  the 
necessary  course  of  the  navigation  thereof.  It  extends  to  such 
acts,  done  on  land,  as  interfere  with,  obstruct,  or  prevent  the  due 
exercise  of  the  power  to  regulate  commerce  and  navigation  with 
foreign  nations  and  among  the  states.  Any  such  act  may  be 
punished  by  congress  under  its  general  authority  to  make  all 
laws  necessary  and  proper  to  execute  their  delegated  constitu- 
tional powers.^]  It  extends  to  the  regulation  and  government 
of  seamen  on  board  of  American  ships ;  and  to  conferring  privi- 
leges upon  ships  built  and  owned  in  the  United  States  in  do- 
mestic, as  well  as  foreign  trade.^  It  extends  to  quarantine  laws, 
and  pilotage  laws,  and  wrecks  of  the  sea.^  It  extends  as  well  to 
the  navigation  of  vessels  engaged  in  carrying  passengers,  and 


grant  of  power  to  the  legislative  department  of  the  goyemment  to  regnlatc  commerce, 
can  give  to  the  judicial  branch  the  power  to  declare  what  shall,  and  what  shall  not,  be 
regarded  as  an  unlawful  obstmction ;  how  high  a  bridge  most  be  above  the  stream,  and 
how  far  a  wharf  may  be  extended  into  the  water,  when  wo  have  no  regulation  of  con- 
gress to  guide  us.  Nor  do  I  see  how  we  can  order  a  br  dge  or  a  wharf  to  be  removed, 
unless  it  is  in  violation  of  some  law  which  we  are  auth%  rized  to  administer.  In  taking 
jurisdiction,  as  the  law  now  stands,  we  must  exercise  a  broad  and  undefinable  discre- 
tion, Mrithout  any  certain  and  safe  rule  to  guide  us.  And  such  a  discretion,  when  men 
of  science  differ,  when  we  are  to  consider  the  amount  and  value  of  trade,  and  the  num- 
ber of  travellers  on  and  across  the  stream,  the  interests  of  communities  and  states 
fometimes  supposed  ^o  be  conflicting,  and  the  proper  height  and  form  of  steamboat 
chimneys,  such  a  discretion  i^pears  to  me  much  more  appropriately  to  belong  to  the 
legislature  than  to  the  judiciary."] 

1  GibbmB  V.  Ogden,  9  Wheat.  R.  189  to  198 ;  Id.  211  to  215 ;  1  Tuck.Black.  Comm. 
App.  247  to  249 ;  Id.  250. 

>  [Veazie  v.  Moore,  14  Howard,  568.] 

>  [Per  Mr.  Justice  3tory,  United  States  v.  Coombs,  12  Peters,  S.  C.  R.  78.] 

*  1  Tuck.  Black.  Comm.  App.  252. 

*  9  Wheat.  R.  203,  204,  205,  206,  207,  208;  1  Tuck.  Black.  Ck>mm.  App.  251,  252. 
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whether  steam  vessels  or  of  any  other  description,  as  to  the  nav- 
igation of  vessels  engaged  in  traffic  and  general  coasting  busi- 
ness,^ It  extends  to  the  laying  of  embargoes,  as  well  on  domes- 
tic, as  on  foreign  voyages.^  It  extends  to  the  construction  of 
light-houses,  the  placing  of  buoys  and  beacons,  the  removal  of 
obstructions  to  navigation  in  creeks,  rivers,  sounds,  and  bays, 
and  the  establishment  of  securities  to  navigation  against  the  in- 
roads of  the  ocean.  [It  includes  the  power  to  declare  by  legisla- 
tive enactment  whether  a  certain  bridge  is  or  is  not  an  obstruc- 
tion to  navigation.]^  It  extends  also  to  the  designation  of  par- 
ticular port  or  ports  of  entry  and  delivery  for  the  purposes  of 
foreign  commerce.*  These  powers  have  been  actually  exerted 
by  the  national  government  under  a  system  of  laws,  many  of 
which  commenced  with  the  early  establishment  of  the  constitu- 
tion ;  and  they  have  continued  unquestioned  unto  our  day,  if 
not  to  the  utmost  range  of  their  reach,  at  least  to  that  of  their 
ordinary  application.^ 

§  1076.  Many  of  the  like  powers  have  been  applied  in  the 
regulation  of  foreign  commerce.  The  commercial  system  of  the 
United  States  has  also  been  employed  sometimes  for  the  pur- 
pose of  revenue ;  sometimes  for  the  purpose  of  prohibition ; 
sometimes  for  the  purpose  of  retaliation  and  commercial  recip- 
rocity ;  sometimes  to  lay  embargoes ;  ^  sometimes  to  encourage 
domestic  navigation,  and  the  shipping  and  mercantile  interest, 
by  bounties,  by  discriminating  duties,  and  by  special  preferences 
and  privileges ;  '*  and  sometimes  to  regulate  intercourse  with  a 
view  to  mere  political  objects,  such  as  to  repel  aggressions,  in- 

1  9  Wheat.  R.  214,  215  to  221. 

3  9  Wheat.  K.  191,  192 ;  1  Kent's  Comm.  Lect.  19,  p.  404,  405. 

•  State  of  Pennsylvania  v.  Wheeling  jj-  Ddmoni  Bridge  Co.,  18  Howard,  421. 
^  1  Tuck.  Black.  Comm.  App.  249,  251  ;  9  Wheat.  R.  208,  209. 

^  Mr.  Hamilton,  in  his  celebrated  argument  on  the  national  bank,  (23d  Feb.  1791,) 
enumerates  the  following  as  within  the  power  to  regulate  commerce,  viz.,  the  regulation 
of  policies  of  insurance,  of  salvage  upon  goods  found  at  sea,  and  the  disposition  of  sncfa 
goods  ;  the  regulation  of  pilots ;  and  the  regulation  of  bills  of  exchange  drawn  by  one 
merchant  upon  a  merchant  of  another  state ;  and,  of  course,  the  regulation  of  foreign 
bills  of  exchange.*  [Can  congress,  under  the  power  to  regulate  commerce  among  the 
states,  prohibit  the  transportation  or  export  of  goods  or  products  from  one  state  to  an- 
other ?  Ex  gratia,  can  congress  prohibit  the  exportation  of  slaves  from  ono  state  to  an- 
other for  sale  ?     Sec  Groves  v.  Slaughter,  15  Peters,  R.  449.] 

*  Seigeant  on  Const.  Law,  ch.  28,  (ch.  30,  2d  edit.). 
7  See  1  Elliot's  Debates,  144. 
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crease  the  pressure  of  war,  or  vindicate  the  rights  of  neutral  sover- 
eignty.    In  all  these  cases,  the  right  and  duty  have  been  con- 
ceded to  the  national  government  by  the  unequivocal  voice  of 
J  the  people.  )(^    ^V,^ 

#  ps     §  1077.  A  question  has  been  recently  made,  whether  congress  ^^^^^^^ 

r'^j^^ha^  a  constitutional  authority  to  apply  the  power  to  regulate 
I  commerce  for  the  purpose  of  encouraging  and  protecting  domes- 

jgvX?  tic  manufactures.     It*  is  not  denied,  that  congress  may,  inciden- 
tally, in  its  arrangements  for  revenue,  or  to  countervail  foreign 
restrictions,  encourage  the  growth  of  domestic  manufactures. 
\      But  it  is  earnestly  and  strenuously  insisted  that,  under  the  color 

^  '      of  regulating  commerce,  congress-^we  no  right  permanently  to 

-  \  prohibit  any  importations,  or  to  tax  any  unreasonably  for  the 
purpose  of  securing  the  home  market  to  the  domestic  manufac- 
turer, as  the^^hereby  destroy  the  commerce  entrusted  to  them 
to  regulate,  and  foster  an  interest,  with  which  they  have  no  con- 
stitutional power  to  interfere.^  This  opinion  constitutes  the 
leading  doctrine  of  several  states  in  the  union  at  the  present  mo- 
ment ;  and  is  maintained,  as  vital  to  the  existence  of  the  union.  . 
On  the  other  hand,  it  is  as  earnestly  and  strenuously  main- 
tained, that  congress  does  possess  the  constitutional  power  to 
encourage  and  pr^ct  manufactures  by  appropriate  regulations  ' 
of  commerce ;  and  that  the  opposite  opinion  is  destructive  of  all 
the  purposes  of  the  union,  and  would  annihilate  its  value. 

§  1078.  Under  such  circumstances,  it  becomes  indispensable 
to  review  the  grounds,  upon  which  the  doctrine  of  each  party  is 
maintained,  and  to  sift  them  to  the  bottom  ;  since  it  cannot  be 
disguised,  that  the  controversy  still  agitates  all  America,  and 
marks  the  divisions  of  party  by  the  strongest  lines,  both  geograph- 
ical and  political,  which  have  ever  been  seen  since  the  establish- 
ment of  the  national  government 

§  1079.  The  reasoning  by  which  the  doctrine  is  maintained, 
that  the  power  to  regulate  commerce  cannot  be  constitutionally 
applied,  as  a  means,  directly  to  encourage  domestic  manufac- 
tures, has  been  in  part  already  adverted  to  in  considering  the  ex-  > 
tent  of  the  power  to  lay  taxes.  It  is  proper,  however,  to  present ' 
it  entire  in  its  present  connection.  It  is  to  the  following  effect 
Thc'<6onstitution  is  one  of  limited  and  enumerr.ted  powers ;  and 
none  of  them  can  be  rightfully  exercised  beyond  the  scope  of  the 

1  See  Address  of  the  Philadelphia  Free  Trade  ConyendoD,  in  Sept.  and  Oct.  1831. 
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objects  specified  in  those  powers.  It  is  not  disputed  that  when 
the  power  is  given,  all  the  appropriate  means  to  carry  it  into 
effect  are  included.  Neither  is  it  disputed,  that  the  laying  of 
duties  is,  or  may  be  an  appropriate  means  of  regulating  com* 
merce.  But  the  question  is  a  very  different  one,  whether,  under 
pretence  of  an  exercise  of  the  power  to  regulate  commerce,  con«- 
gress  may  in  fact  impose  duties  for  objects  wholly  distinct  from 
commerce.  The  question  comes  to  this,  whether  a  power  excla* 
sively  for  the  regulation  of  commerce,  is  a  power  for  the  regular 

\  tion  of  manufactures  ?  The  statement  of  such  a  question  would 
seem  to  involve  its  own  answer.  Can  a  power  granted  for  one 
purpose  be  transferred  to  another  ?  If  it  can,  where  is  the  limi- 
tation in  the  constitution  ?  Are  not  commerce  and  manufactures 
as  distinct  as  commerce  and  agriculture  ?  If  they  are,  how  can 
a  power  to  regulate  one  arise  from  a  power  to  regulate  the  other  ? 
It  is  true,  that  commerce  and  manufactures  are,  or  may  be,  inti- 
mately connected  with  each  other.  A  regulation  of  one  may  in- 
juriously or  beneficially  affect  the  other.  But  that  is  not  the 
point  in  controversy.  It  is,  whether  congress  has  a  right  to  reg- 
ulatc  that^  which  is  not  committed  to  it^  under  a  power  which  is 

I  committed  to  it,  simply  because  there  is  or  may  be,  an  intimate 
connection  between  the  powers.     If  this  were  admitted,  the  enu- 
meration of  the  powers  of  congress  would  be  wholly  unnecessary 
and  nugatory.      Agriculture,  colonies,  capital,  machinery,  the 
wages  of  labor,  the  profits  of  stock,  the  rents  of  land,  the  punc- 
tual performance  of  contracts,  and  the  diffusion  of  knowledge 
would  all  be  within  the  scope  of  the  power ;  for  all  of  them  bear 
an  intimate  relation  to  commerce.     The  result  would  be,  that 
the  powers  of  congress  would  embrace  the  widest  extent  of  legis- 
lative functions,  to  the  utter  demolition   of  all   constitutional 
boundaries  between  the  state  and  national  governments.   >When 
duties  arc  laid,  not  for  purposes  of  revenue,  but  of  retaliationleuid  J 
restriction,  to  countervail  foreign  restrictions,  they  are  strictly  j 
within  the  scope  of  the  power,  as  a  regulation  of  commerce.*  \ 
But  when  laid  to  encourage  manufactures,  they  have  nothing  to 
do  with  it.   The  power  to  regulate  manufactures  is  no  more  con- 
fided to  congress,  than  the  power  to  interfere  with  the  systems  of 
education,  the  poor  laws,  or  the  road  laws  of  the  states. \  It  is  J 
notorious,  that,  in  the  convention,  an  attempt  was  made  to  intro- 


1  Ajttc,i  1069,  post,  ^  1087. 
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dace  into  the  constitution  a  power  to  encourage  manufactures ; 
but  it  was  withheld.^  Instead  of  granting  the  power  to  congress, 
permission  was  given  to  the  states  to  impose  duties,  with  the 
consent  of  that  body,  to  encourage  their  own  manufactures ;  and 
thus,  in  the  true  spirit  of  justice,  imposing  the  burden  on  those, 
i^ho  were  to  be  benefited.  It  is  true,  that  congress  may,  inci- 
dentally, when  laying  duties  for  revenue,  consult  the  other  inter* 
ests  of  the  country.  They  may  so  arrange  the  details,  as  indi- 
rectly to  aid  manufactures.  And  this  is  the  whole  extent,  to 
which  congress  has  ever  gone  until  the  tarif&,  which  have  given 
rise  to  the  present  controversy.  The  former  precedents  of  con- 
gress are  not,  even  if  admitted  to  be  authoritative,  applicable  to 
the  question  now  presented.^ 

§  1080.  The  reasoning  of  those  who  maintain  the  doctrine, 
that  congress  has  authority  to  apply  the  power  to  regulate  com- 
merce to  the  purpose  of  protecting  and  encouraging  domestic 
manufactures,  is  to  the  following  eflfect  The  power  to  regulate 
commerce  being  in  its  terms  unlimited,  includes  all  nuMlp  appro- 
priate to  the  end,  and  all  means  which  have  been  usanly  exerted 
under  the  power.  No  one  can  doubt  or  deny,  that  a  power  to 
regulate  trade  involves  a  power  to  tax  it^  It  is  a  familiar  mode 
recognized  in  the  practice  of  all  nations,  and  was  known  and 
admitted  by  the  United  States  while  they  were  colonies,  and  has 
ever  since  been  acted  upon  without  opposition  or  question.  The 
American  colonies  wholly  denied  the  authority  of  the  British 
parliament  to  tax  them,  except  as  a  regulation  of  commerce ; 
but  they  admitted  this  exercise  of  power  as  legitimate  and  un- 
questionable. The  distinction  was  with  difficulty  maintained  in 
practice,  between  laws  for  the  regulation  of  commerce  by  way  of 
taxation'-tind  laws  which  were  made  for  mere  monopoly  or  re- 


^  A  proposition  was  referred  to  the  committee  of  details  and  rerision,  "  to  ostabliih 
public  institntioiis,  rewards,  and  immunities,  for  the  promotion  of  agricnltaro,  commerce, 
trade,  and  mann&ctores."    The  committee  never  reported  on  it.   Jonm.  of  Cony.  p.  261 . 

'  The  above  aignmenta  and  feasoning  have  been  gathered,  as  far  as  could  be,  from 
documents  admitted  to  be  of  high  authoritj  by  those  who  maintain  the  restrictive  doc- 
trine. See  the  exposition  and  protest  of  die  South  Carolina  legislature,  in  Dec.  1828, 
attributed  to  Mr.  Vice-President  Calhoun ;  the  Address  of  the  Free  Trade  Convention 
at  Philadelphia,  in  Oct.  1831,  attributed  to  Mr.  Attomej-General  Berrien ;  the  Oration 
of  the  Hon.  Mr.  Drayton  on  the  4th  of  July,  1831 ;  and  the  Speech  of  Mr.  Senator 
Hayne,  9th  of  Jan.  1882.    See  also  4  Jefferson's  Corresp.  421. 

*  Ante,  \  1073. 
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striction,  when  they  incidentally  produced  revenue.^  And  it  is 
certain,  that  the  main  and  admitted  object  of  parliamentary  reg« 
ulation»  of  trade  with  the  colonies  was  the  encouragement  of 
manufactures  in  Great  Britain.  Other  nations  have,  in  like  man- 
ner, for  like  purposes,  exercised  the  like  power.  So  that  there  is 
no  novelty  in  the  use  of  the  power,  and  no  stretch  in  the  range 
'of  the  power. 

§  1081.  Indeed  the  advocates  of  the  opposite  doctrine  admit, 
that  the  power  may  be  applied  so  as  incidentally  to  give  protec- 
tion to  manufactures,  when  revenue  is  the  principal  design ;  and 
that  it  may  also  be  applied  to  countervail  the  injurious  regula- 
tions of  foreign  powers,  when  there  is  no  design  of  revenue. 
These  concessions  admit,  then,  that  the  regulations  of  commerce 
are  not  wholly  for  purposes  of  revenue,  or  wholly  confined  to  the 
purposes  of  commerce,  considered  per  se.  If  this  be  true,  then 
other  objects  may  enter  into  commercial  regulations ;  and,  if  so, 
what  restraint  is  there  as  to  the  nature  or  extent  of  the  objects  to 
which  they  may  reach,  which  does  resolve  itself  into  a  question 
of  expediency  and  policy  ?  It  may  be  admitted,  that  a  power 
given  for  one  purpose  cannot  be  perverted  to  purposes  wholly 
opposite,  or  beside  its  legitimate  scope.  But  what  perversion  is 
there  in  applying  a  power  to  the  very  purposes  to  which  it  has 
been  usually  applied  ?  Under  such  circumstances,  does  not  the 
grant  of  the  power,  without  restriction,  concede  that  it  may  be 
legitimately  applied  to  such  purposes  ?  If  a  different'  intent  had. 
existed,  would  not  that  intent  be  manifested  by  some  corre- 
sponding limitation  ? 

§  1082.  Now  it  is  well  known  that,  in  commercial  and  mann- 
facturing  nations,  the  power  to  regulate  commerce  has  embraced 
practically  the  encouragement  of  manufactures.  It  is  believed 
that  not  a  single  exception  can  be  named.  So,  in  an  especial 
manner,  the  power  has  always  been  understood  in  Great  Britain, 
from  which  we  derive  our  parentage,  our  laws,  our  language, 
and  our  notions  upon  commercial  subjects.  Such  was  confess- 
edly the  notion  of  the  different  states  in  the  union  under  the 
confederation,  and  before  the  formation  of  the  present  constitu- 


1  Sec  Mr.  Madison's  Letter  to  Mr.  Cabell,  18th.  Sept.  1828;  Mr.  Verplanck's  Letter 
to  Col.  Drayton,  in  1831 ;  Address  of  the  New  York  Convention  in  favor  of  Domestic 
Industry,  November,  1831,  p.  12,  13,  14 ;  9  Wlieat.  E.  202 ;  1  Pitk.  Hist.  ch.  3,  p.  93 
to  106. 
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tion.  One  known  object  of  the  policy  of  the  Tnann&ctDriop 
states  then  was,  the  protection  and  encoaragemcnt  of  their  man- 
ufactures by  regulations  of  commerce.*  And  the  exercise  of  this 
power  xitis  a  source  of  constant  difficulty  and  discontent;  not 
because  improper  of-itself,  but  because  it  bore  injuriously  upon 
the  commercial  arrangements  of  other  states.  The  want  of  uni- 
formity in  the  regulations  of  commerce  was  a  source  of  perpetual 
strife  and  dissatisfaction,  of  inequalities,  and  rivalries,  and  retali- 
ations among  the  states.  When  the  constitution  "was  framed, 
no  one  ever  imagined  that  the  power  of  protection  of  manufac- 
tures was  to  be  taken  away  from  all  the  states,  and  yet  not  dele- 
gated to  the  union.  The  very  suggestion  would  of  itself  have 
been  fatal  to  the  adoption  of  the  constitution.  The  manufactur- 
ing states  would  never  have  acceded  to  it  upon  any  such  terms ; 
and  they  never  could,  without  the  powTr,  have  safely  acceded  to 
it,  for  it  would  have  sealed  their  ruin.  The  same  reasoning 
would  apply  to  the  agricultural  states ;  for  the  regulation  of  com- 
merce, with  a  view  to  encourage  domestic  agriculture,  is  just  as 
important,  and  just  as  vital  ta  the  interests  of  the  nation,  and 
just  as  much  an  application  of  the  power,  as  the  protection  or 
encouragement  of  manufactures.  It  would  have  been  strange^., 
indeed,  if  the  people  of  the  United  States  had  been  solicitous  A 
solety-tfluadvance  and  encourage  commerce,  with  a  total  disre-  ^ 
gard  of  the  interests  of  agriculture  and  manufactures,  which  had. 
at  the  time  of  the  adoption  of  the  constitution,  an  unequivocal 
preponderance  throughout  the  union.  It  is  manifest,  from  con- 
temporaneous documents,  that  one  object  of  the  constitution  was 
to  encourage  manufactures  and  agriculture  by  this  very  use  of 
the  power.* 

§  10S3.  The  terms,  then,  of  the  constitution  are  sufficiently 
large  to  embrace  the  power;  the  practice  of  other  nations,  and 
especially  of  Great  Britain  and  of  the  American  states,  has  been 
to  use  it  in  this  manner;  and  this  exercise  of  it  was  one  of  the  ' 
very  grounds  upon  which  the  establishment  of  the  constitution 
was  urged  and  vindicated.     The  argument,  then,  in  its  favor 


1  I  Am<.Tican  Museum,  16. 

«  1  Eilioi's  Dtbawf,  74,  75,  76,  77,  115;  3  EIliot*5  Delate?,  31,  32,  33;  2  Amcr. 
Museum,  371,  372,  373 ;  3  Amer.  Moscain,  62,  554,  556,  557  :  The  Fe^Jeralist,  Ko.  12, 
41  ;  1  Tn'k.  Black.  Comm.  Aj.p.  237,  23?  ;  1  AmtriciJi  Ma^um,  16,  2?2,  2ft9,  429, 
432;  Id.  434,  436 ;  Hamlkon's  Report  on  MaLufartur.;,  in  I79I ;  4  Elliot's  Debars, 
App.  351  to  354. 
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^^oold  seem  to  be  absolutely  irresistible  under  this  aspect     But 
.    there  are  other  very  weighty  considerations  which  enforce  it. 
§  1084.   la  the  first  place,  if  congress  does  not  possess  the 
power  to  encourage  domestic  manufactures  by  regulations  of 
commerce,  the  power  is  annihilated  for  the  whole  nation.     The 
states  are  deprived  of  it;  they  have  made  a  voluntary  surrender 
of  it;  and  yet  it  exists  not  in  the  national  government.     It  is, 
then,  a  mere  nonentity.     Such  a  policy,  voluntarily  adopted  by 
a  free  people,  in  subversion  of  some  of  their  dearest  rights  and 
interests,  would  be  most  extraordinary  in  itself,  without  any 
assignable  motive  or  reason  for  so  great  a  sacrifice,  and  utterly 
without  example  in  the  history  of  the  world.     No  man  can 
doubt  that  domestic  agriculture  and  manufactures  may  be  most 
essentially  promoted  and  protected  by  regulations  of  commerce. 
No  man  canMoubt  that  it  is  the  most  usual,  and  generally  the 
most  efficient  means  of  producing  those  results.     No  man  can 
question  that,  in  these  great  objects,  the  different  states  of  Amer- 
ica have  as  deep  a  stake  and  as  vital  interests  as  any  other  na- 
tion.    Why,  then,  should  the  power  be  surrendered  and  annihi- 
lated?    It  would  produce  the  most  serious  mischiefs  at  home, 
and  would  secure  the  most  complete  triumph  over  us  by  foreign 
nations.     It  would  introduce  and  perpetuate  national  debility, 
if  not  national  ruin.     A  foreign  nation  might,  as  a  conqueror, 
impose  upon  us  this  restraint  as  a  badge  of  dependence  and  a 
sacrifice  of  sovereignty,  to  subserve  its  own  interests ;  but  that 
we  should  impose  it  upon  ourselves  is  inconceivable.     The 
achievement  of  our  independence  was  almost  worthless,  if  such 
a  system  was  to  be  pursued.     It  would  be,  in  effect,  a  perpetua- 
i       tion  of  that  very  system  of  monopoly,  of  encouragement  of  for- 
eign manufactures,  and  depression  of  domestic  industry,  which 
was  so  much  complained  of  during  our  colonial  dependence, 
and  which  kept  all  America  in  a  state  of  poverty,  and  slavish 
devotion  to  British  interests.      Under  such  circumstances  the 
constitution  would  be  established,  not  for  the  purposes  avowed 
'  I  in  the  preamble,  but  for  the  exclusive  benefit  and  advancement 
^jr^'  of  foreign  nations,  to  aid  their  manufactures  and  sustain  their 
agriculture.     Suppose  cotton,  rice,  tobacco,  wheat,  corn,  sugar, 
f^     *  and  other  raw  materials  could  be,  or  should  hereafter  be,  abun- 
^r     dantly  produced  in  foreign  countries,  under  the  fostering  hands 
^'-  -^  ,of  their  governments,  by  bounties  and  commercial  regulations, 


^  ^*      ^**6"  governmenis,  oy  oounucs  ana  commercial  regulations, 
i^r    so  as  io  become  cheaper  with  such  aids  than  our  own;  are  all 
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our  markets  to  be  opened  to  such  products  without  any  restraint, 
simply  because  we  may  not  want  revenue,  to  the  ruin  of  our 
products  and  industry  ?  Is  America  ready  to  give  every  thing 
to  Europe,  without  any  equivalent ;  and  take,  in  return,  what- 
ever Europe  may  choose  to  give,  upon  its  own  terms  ?  The 
most  servile  provincial  dependence  could  not  do  more  evils.  Of 
what  consequence  would  it  be  that  the  national  government 
could  not  tax  our  exports,  if  foreign  governments  might  tax 
them  to  an  unlimited  extent,  so  as  to  favor  their  own,  and  thus 
to  supply  us  with  the  same  articles  by  the  overwhelming  depres- 
sion of  our  own  foreign  taxation.  When  it  is  recollected  with 
what  extreme  discontent  and  reluctant  obedience  the  British  colo- 
nial restrictions  were  enforced  in  the  manufacturing  and  nav- 
igating states,  while  they  were  colonies,  it  is  incredible  that  they 
should  be  willing  to  adopt  a  government,  which  should  or  might 
entail  upon  them  equal  evils  in  perpetuity.  Commerce  itself 
would  ultimately  be  as  great  a  sufferer  by  such  a  system',  as  the 
other  domestic  interests.  It  would  languish,  if  it  did  not  perish. 
Let  any  man  ask  himself  if  New  England,  or  the  middle  states, 
would  ever  have  consented  to  ratify  a  constitution,  which  would 
afford  no  protection  to  their  manufactures  or  home  industry.  If 
the  constitution  was  ratified  under  the  belief,  sedulously  propa- 
gated on  all  sides,  that  such  protection  was  afforded,  would  it 
not  now  be  a  fraud  upon  the  whole  people  to  give  a  different 
construction  to  its  powers  ? 

§  1085.  It  is  idle  to  say  that,  with  the  consent  of  congress, 
the  states  may  lay  duties  on  imports  of  exports,  to  favor  their 
own  domestic  manufactures.  In  the  first  place,  if  congress  could 
constitutionally  give  such  consent  for  such  a  purpose,  which  has 
been  doubted;^  they  would  have  a  right  to  refuse  such  consent, 
and  would  certainly  refuse  it,  if  the  result  would  be  what  the 
advocates  of  free  trade  contend  for.  In  the  next  place,  it  would 
be  utterly  impracticable  with  such  consent  to  protect  their  man- 
ufactures by  any  such  local  regulations.  To  be  of  any  value, 
they  must  be  general  and  uniform  through  the  nation.  This  is 
not  a  matter  of  theofy»  Our  whole  experience  under  the  coq- 
federation  established  beyond  all  controversy  the  utter  local  fu- 
tility, and  even  the  general  mischiefs  of  independent  state  legis- 


^  See  Mr.  Madison's  Letter  to  Mr.  Cabell,  18th  Sept.  1828;  4  Elliot's  Debates, 
App.  345. 
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lation  npon  such  a  subject  It  furnished  one  of  the  atrongest 
grounds  for  the  (establishment  of  the  constitution.' 

§  10S6.  In  the  ucxt  place,  if  revenue  be  the  sole  legitimate 
object  of  an  impoat,  and  the  encouragement  of  domestic  mana- 
factmra  be  not  within  the  scope  of  the  power  of  regulating  trade, 
it  would  follow,  (as  has  been  already  hinted,)  that  no  monopo- 
lizing or  unequal  regulations  of  foreign  nations  could  be  coun- 
teracted. Under  such  circumstances,  neither  the  staple  articles 
of  subsistence,  nor  the  essential  implements  for  the  public  safety, 
could  be  adequately  insured  or  protected  at  home  by  our  regula- 
tions of  commerce.  The  duty  might  be  wholly  unnecessary  for 
revenue;  and  incidentally,  it  might  even  check  revenue.  But, 
if  congress  may,  in  arrangements  for  revenue,  incidentally  and 
designedly  protect  domestic  manufactures,  what  ground  is  there 
to  suggest,  that  they  may  not  incorporate  this  design  through  the 
whole  system  of  duties,  and  select  and  arrange  them  accordingly? 
There  is  no  constitutional  measure,  by  which  to  graduate  how 
much  shall  be  assessed  for  revenue,  and  how  much  for  encour- 
agement of  home  industry.  And  no  system  ever  yet  adopted 
has  attempted,  and  in  all  probability  none  hereafter  adopted  will 
attempt,  wholly  to  sever  the  one  object  from  the  other.  The 
constitutional  objection  in  this  view  is  purely  speculative,  regard- 
ing only  future  possibilities.     „^^^v-.vvs.'*'VWVW¥VV^f^^^ 

§  1087.  But  if  it  be  conceded,  (as  it  is,)  that  the  power  to 
regulate  commerce  includes  the  power  of  laying  duties  to  coun- 
tervail the  regulations  and  restrictions  of  foreign  nations,  then, 
what  limits  are  to  be  assigned  to  this  use  of  the  power?'  If 
their  commercial  regulations,  either  designedly  or  incidentally, 
do  promote  their  own  agriculture  and  manufactures,  and  injuri- 
ously affect  ours,  why  may  not  congress  apply  a  remedy  coex- 
tensive with  the  evil !  If  congress  have,  as  cannot  be  denied, 
the  choice  of  the  means,  they  may  countervail  the  regulations, 
not  only  by  the  exercise  of  the  lex  talionis  in  the  same  way,  but 
ii)  any  other  way  conducive  to  the  same  end.  If  Great  Britain 
by  commercial  regulations  restricts  the  introduction  of  our  staple 
products  and  manufactures  into  her  own  territories,  and  levies 
prohibitory  duties,  why  may  not  congress  apply  the  same  rule 


1  Mr.  Madiwn'i  Letter  lo  Mr.  Cabell,  IBth  Sept.  1828;  4  Elliot's  DebaKi,  Spp. 

a. 

'  Svc  The  Fedcraliat,Ifo.  11,13.    Seo  anU,  ^  1079. 
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to  her  staple  products  and  manufactures,  and  secure  the  same 
market  to  ourselves  ?  The  truth  is,  that  as  soon  as  the  right  to 
retcdiate  foreign  restrictions  or  foreign  policy  by  commercial  reg- 
ulations is  admitted,  the  question,  in  what  manner,  and  to  what 
extent,  it  shall  be  applied,  is  a  matter  of  legislative  discretion, 
and  not  of  constitutional  authority.  Whenever  commercial  re- 
strictions and  regulations  shall  cease  all  over  the  world,  so  far  as 
they  favor  the  nation  adopting  them,  it  will  be  time  enough  to 
consider,  what  America  ought  to  do  in  her  own  regulations  of 
commerce,  which  are  designed  to  protect  her  own  industry  and 
counteract  such  favoritism.  It  will  then  become  a  question,  not 
of  power,  but  of  policy.  Such  a  state  of  things  has  never  yet 
exbted.  In  fact,  the  concession,  that  the  power  to  regulate  com- 
merce may  embrace  other  objects  than  revenue,  or  even  than 
commerce  itself,  is  irreconcilable  with  the  foundation  of  the 
argument  on  the  other  side. 

§  1088.  Besides ;  the  power  is  to  regulate  commerce.  And  in 
what  manner  regulate  it?  Why  does  the  power  involve  the 
right  to  lay  duties? ^  Simply,  because  it  is  a  common  means  of 
executing  the  power.  If  so,  why  does  not  the  same  right  exist 
as  to  all  other  means  equally  common  and  appropriate  ?  Why 
does  the  power  involve  a  right,  not  only  to  lay  duties,  but  to  lay 
duties  for  revenue^  and  not  merely  for  the  regulation  and  restric- 
tion of  commerce,  considered  per  se  ?  No  other  answer  can  be 
given,  but  that  revenue  is  an  incident  to  such  an  exercise  of  the 
power.  It  flows  from,  and  does  not  create  the  power.  It  may 
constitute  the  motive  for  the  exercise  of  the  power,  just  as  any  I 
other  cause  may ;  tis,  for  instance,  the  prohibition  of  foreign  trade, 
or  the  retaliation  of  foreign  monopoly ;  but  it  does  not  constitute 
the  power. 

§  1089.  Now,  the  motive  of  the  grant  of  the  power  is  not 
even  alluded  to  in  the  constitution.  It  is  not  even  stated,  that 
congress  shall  have  power  to  promote  and  encourage  domestic  '; 
navigation  and  trade.  A  power  to  regulate  commerce  is  not 
necessarily  a  power  to  advance  its  interests.  It  may  in  given 
cases  suspend  its  operations  and  restrict  its  advancement  and 
scope.  Yet  no  man  ever  ye£  doubted  the  right  of  congress  to 
lay  duties  to  promote  and  encourage  domestic  navigation, 
whether  in  the  form  of  tonnage  duties,  or  other  preferences  and 

1  See  ante,  f  1069,  f  1079,  ^  1087. 
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privileges,  either  in  the  foreign  trade,  or  coasting  trade,  or  fisher- 
ies.^ It  is  as  certain,  as  any  thing  human  can  be,  that  the  sole 
object  of  congress,  in  securing  the  vast  privileges  to  American 
built  ships,  by  such  preferences,  and  privileges,  and  tonnage 
duties,  was,  to  encourage  the  domestic  manufacture  of  ships, 
and  all  the  dependent  branches  of  business.^  It  speaks  out  in 
the  language  of  all  their  laws,  end  has  been  as  constantly 
avowed,  and  acted  on,  as  any  single  legislative  policy  ever  has 
been.  No  one  ever  dreamed,  that  revenue  constituted  the  slight- 
eat  ingredient  in  these  laws.  They  were  purely  for  the  encour- 
agement of  home  manufactures,  and  home  artisans,  and  home 
pursuits.  Upon  what  grounds  can  congress  constitutionally 
apply  the  power  to  regulate  commerce  to  one  great  class  of  do- 
mestic manufactures,  which  does  not  involve  the  right  to  encour- 
age all  ?  If  it  be  said,  that  navigation  is  a  part  of  commerce, 
that  is  true.  But  a  power  to  regulate  navigation  no  more 
includes  a  power  to  encourage  the  manufacture  of  ships  by  ton- 
nage duties,  than  any  other  manufacture.  Why  not  extend  it 
to  the  encouragement  of  the  growth  and  manufacture  of  cotton 
and  hemp  for  sails  and  rigging;  of  timber,  boards,  and  masts; 
of  tar,  pitch,  and  turpentine ;  of  iron  and  wool ;  of  sheetings  and 
shirtings;  of  artisans  and  mechanics,  however  remotely  con- 
nected with  it?  There  are  many  products  of  agriculture  and 
manufactures,  which  are  connected  with  the  prosperity  of  com- 
merce as  intimately  as  domestic  ship-building.  If  the  one  may 
be  encouraged,  as  a  primary  motive  in  regulations  of  commerce, 
■why  may  not  the  others?  The  truth  is,  that  the  encouragement 
of  domestic  ship-building  is  within  the  scope  of  the  power  to 
regulate  commerce,  simply  because  it  is  a  known  and  ordinary 
means  of  exercising  the  power.  It  is  one  of  many,  and  may  be 
used  like  all  others  according  to  legislative  discretion.  The 
motive  to  the  exercise  of  a  power  can  never  form  a  constitu- 
tional objection  to  the  exercise  of  the  power, 

§  1090.  Here,  then,  is  a  case  of  laying  duties,  an  ordinary 
means  used  in  executing  the  power  to  regulate  commerce;  how 
can  it  be  deemed  unconstitutional?  If  it  be  said,  that  the 
motive  is  not  to  collect  revenue,  what  has  that  to  do  with  the 


1  Sm  Mr.  JefTenon'i  Report  on  the  FigheiJca,lR  Feb.  1791,10  Amor.  1 
etc.  8,  «tc. 
*  See  Ur.  WiUionuoii'i  Speech  in  Cangreu,  8  Amor.  Mob.  140. 
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power?     When  an  act  is  constitutional,  as  an   exercise  of  a 
power,  can  it  be  unconstitutional  from  the  motives  with  which  it 
is  passed?     If  it  can,  then  the  constitutionality  of  an  act  must 
depend,  npt  upon  the  power,  but  upon  the  motives  of  the  legis- 
lature.    It  will  follow,  as   a  consequence,  that  the   same   act     *' 
passed  by  one  legislature  will  be  constitutional,  and  by  another 
unconstitutional.     Nay,  it  might  be  unconstitutional,  as  well 
from  its  omissions  as  its  enactments,  since  if  its  omissions  were 
to  favor  manufactures,  the  motive  would  contaminate  the  whole       > 
law.     Such  a  doctrine  would  be  novel  and  absurd.     It  would  ^-^» 
confuse  and^estroy  all  the  tests  of  constitutional  rights  and 
authorities.     Congress  could  never  pass  any  law  without  an 
inquisition  into  the  m6tives  of  every  member ;  and  even  then, 
they  might  be  reexaminable.     Besides ;  what  possible  means  can 
there  be  of  making  such  investigations  ?     The  motives  of  many 
of  the  members  may  be,  nay,  must  be  utterly  unknown,  and  in- 
capable of  ascertainment  by  any  judicial  or  other  inquiry :  they 
may  be  mixed  up  in  various  manners  and  degrees;  they  may  be 
opposite  to,  or  wholly  independent  of,  each  other.     The  constitu- 
tion would  thus  depend  upon  processes  utterly  vague  and  incom-' 
prehensible ;  and  the  written  intent  of  the  legislature  upon  ita 
words  and  acts,  the  lex  scripta^  would  be  contradicted  or  obliter- 
ated by  conjecture,  and  parol  declarations,  and  fleeting  rever- 
ies, and  heated  imaginations.     No  government  on  earth  could 
rest  for  a  moment  on  such  a  foundation.     It  would  be  a  consti- 
tution of  sand,  heaped  up  and  dissolved  by  the  flux  and  reflux         . 
of  every  tide  of  opinion.     Every  act  of  the  legislature  must  \  1/ 
therefore  be  judged  of  from  its  object  and  intent,  as  they  are   [  '* 
embodied  in  its  provisions;  and  if  the  latter  are  within  the 
scope    of   admitted    powers,  the   act  must  be  constitutional, 
whether  the  motive  for  it  were  wise,  or  just,  or  otherwise.     The 
manner  of  applying  a  power  may  be  an  abuse  of  it ;  but  this 
does  not  prove  that  it  is  unconstitutionaL 

§  1091.  Passing  by  these  considerations,  let  the  practice  of  the 
government  and  the  doctrines  maintained  by  those,  who  have 
administered  it,  be  deliberately  examined;  and  they  will  be 
found  to  be  in  entire  consistency  with  this  reasoning.  The  very 
first  congress,  that  ever  sat  under  the  constitution,  composed  in 
a  considerable  degree  of  those,  who  had  framed,  or  assisted  in 
the  discussion  of  its  provisions  in  the  state  conventions,  deliber- 
ately adopted  this  view  of  the  power.  And  what  is  most  re- 
markable, upon  a  subject  of  deep  interest  and  excitement,  which 
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objects  specified  in  those  powers.  It  is  not  disputed  that  when 
the  power  is  given,  all  the  appropriate  means  to  carry  it  into 
effect  arc  included.  Neither  is  it  disputed,  that  the  laying  of 
duties  is,  or  may  be  an  appropriate  means  of  regulating  com- 
merce. But  the  question  is  a  very  different  one,  whether,  under 
pretence  of  an  exercise  of  the  power  to  regulate  commerce,  con- 
gress  may  in  fact  impose  duties  for  objects  wholly  distinct  from 
commerce.  The  question  comes  to  this,  whether  a  power  exclu- 
sively for  the  regulation  of  commerce,  is  a  power  for  the  regula' 

\  tion  of  manufactures  ?  The  statement  of  such  a  question  would 
seem  to  involve  its  own  answer.  Can  a  power  granted  for  one 
purpose  be  transferred  to  another?  If  it  can,  where  is  the  limi- 
tation in  the  constitution  1  Are  not  commerce  and  manufactures 
Bs  distinct  as  commerce  and  agriculture  ?  If  they  are,  how  can 
a  power  to  regulate  one  arise  from  a  power  to  regulate  the  other  ? 
It  is  true,  that  commerce  and  manufactures  are,  or  may  be,  inti- 
mately connected  with  each  other.  A  regulation  of  one  may  in- 
juriously or  beneficially  affect  the  other.  But  that  is  not  the 
point  in  controversy.  It  is,  whether  congress  has  a  right  to  reg- 
nlate  that,  which  is  not  committed  to  it,  under  a  power  which  is 

I  committed  to  it,  simply  because  there  is  or  may  be,  an  intimate 
connection  between  the  powers.     If  this  were  admitted,  the  enu- 
meration of  the  powers  of  congress  would  be  wholly  unnecessary 
and  nugatory.      Agriculture,   colonies,  capital,  machinery,  the 
wages  of  labor,  the  profits  of  stock,  the  rents  of  land,  the  punc- 
tual performance  of  contracts,  and  the  diffusion  of  knowledge 
would  all  be  within  the  scope  of  the  power;  for  all  of  them  bear 
an  intimate  relation  to  commerce.     The  result  would  be,  that 
the  powers  of  congress  would  embrace  the  widest  extent  of  legis- 
lative functions,  to  the  utter  demolition   of  all   constitutional 
boundaries  between  the  state  and  national  governments,    '^hen 
duties  are  laid,  not  for  purposes  of  revenue,  but  of  retaliation'aiid  ; 
restriction,  to  countervail  foreign  restrictions,  they  are  strictly  i 
within  the  scope  of  the  power,  as  a  regulation  of  commerce.'  ' 
But  when  laid  to  encourage  manufactures,  they  have  nothing  to  ; 
do  with  it.   The  power  to  regulate  manufactures  is  no  more  con-  | 
fided  to  congress,  than  the  power  to  interfere  with  the  systems  of  ' 
education,  the  poor  laws,  or  the  road  laws  of  the  8tates.\  It  is  j 
notorious,  that,  in  the  convention,  an  attempt  was  made  to  intro- 

1  Anie,  4  1069,  ptul,  {  1087. 
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duce  into  the  constitution  a  power  to  encourage  manufactures ; 
but  it  was  withheld.^  Instead  of  granting  the  power  to  congress, 
permission  was  given  to  the  states  to  impose  duties,  with  the 
consent  of  that  body,  to  encourage  their  own  manufactures;  and 
thus,  in  the  true  spirit  of  justice,  imposing  the  burden  on  those, 
ivho  were  to  be  benefited.  It  is  true,  that  congress  may,  inci- 
dentally, when  laying  duties  for  revenue,  consult  the  other  inter* 
ests  of  the  country.  They  may  so  arrange  the  details,  as  indi- 
rectly to  aid  manufactures.  And  this  is  the  whole  extent,  to 
which  congress  has  ever  gone  until  the  tariffs,  which  have  given 
rise  to  the  present  controversy.  The  former  precedents  of  con- 
gress are  not,  even  if  admitted  to  be  authoritative,  applicable  to 
the  question  now  presented.^ 

§  1080.  The  reasoning  of  those  who  maintain  the  doctrine, 
that  congress  has  authority  to  apply  the  power  to  regulate  com- 
merce to  the  purpose  of  protecting  and  encouraging  domestic 
manufactures,  is  to  the  following  effect  The  power  to  regulate 
commerce  being  in  its  terms  unlimited,  includes  all  n»Mta  appro- 
priate to  the  end,  and  all  means  which  have  been  usnSBy  exerted 
under  the  power.  No  one  can  doubt  or  deny,  that  a  power  to 
regulate  trade  involves  a  power  to  tax  it^  It  is  a  familiar  mode 
recognized  in  the  practice  of  all  nations,  and  was  known  and 
admitted  by  the  United  States  while  they  were  colonies,  and  has 
ever  since  been  acted  upon  without  opposition  or  question.  The 
American  colonies  wholly  denied  the  authority  of  the  British 
parliament  to  tax  them,  except  as  a  regulation  of  commerce ; 
but  they  admitted  this  exercise  of  power  as  legitimate  and  un- 
questionable. The  distinction  was  with  difficulty  maintained  in 
practice,  between  laws  for  the  regulation  of  commerce  by  way  of 
taxation^tuid  laws  which  were  made  for  mere  monopoly  or  re- 


^  A  proposition  was  referred  to  the  committeo  of  details  and  revision,  "  to  establish 
public  institations,  rewards,  and  immonities,  for  the  promotion  of  agricnlture,  commerce, 
trade,  and  mannfactnies."    The  committee  neyer  reported  on  it.   Joam.  of  Conr.  p.  261 . 

3  The  above  ailments  and  reasoning  have  been  gathered,  as  far  as  could  be,  from 
documents  admitted  to  be  of  high  authority  by  those  who  maintain  the  restrictive  doc- 
trine. See  the  exposition  and  protest  of  the  South  Carolina  legislature,  in  Doc.  1828, 
attributed  to  Mr.  Vice-President  Calhoun ;  the  Address  of  the  Free  Trade  Convention 
at  FhiladelphiA,  in  Oct.  1831,  attributed  to  Mr.  Attomej-General  Berrien ;  the  Oration 
of  the  Hon.  Mr.  Drayton  on  the  4th  of  July,  1831 ;  and  the  Speech  of  Mr.  Senator 
Hayne,  9th  of  Jan.  1882.    See  also  4  Jefferson's  Corresp.  421. 

*  AjiU,  4  1073. 
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country  will  have  a  right  to  assert  its  equality,  and  dignity,  aod 
sovereignty  among  the  other  nations  of  the  earth.^ 

§  1094.  In  regard  to  the  rejection  of  the  proposition  in  the 
convention,  "to  establish  tnstkktions,  rewards,  and  immuniiiett 
for  the  promotion  of  agriculture,  commerce,  trades,  and  manu- 
factures,"^ it  is  manifest  that  it  has  no  bearing  on  the  question. 
It  was  a  power  much  more  broad  in  its  extent  and  objects  than 
the  power  to  encourage  manufactures  by  the  exercise  of  another 
granted  power.  It  might  be  contended,  with  quite  as  much 
plausibility,  that  the  rejection  was  an  implied  rejection  of  the 
right  to  encourage  commerce,  for  that  was  equally  within  the 
scope  of  the  proposition.  In  truth,  it  involved  a  direct  power  to 
establish  institutions,  rewards,  and  immunities  for  all  the  great 
interests  of  society,  and  was,  on  that  account,  deemed  too  broad 
and  sweeping.  It  would  establish  a  general,  and  not  a  limited 
power  of  government 

§  1095.  Such  is  a  summary  (necessarily  imperfect)  of  the 
reasoning  on  each  side  of  this  contested  doctrine.  The  reader 
will  draw  his  own  conclusions;  and  these  Commentaries  have 
no  further  aim  than  to  put  him  in  possession  of  the  materials  for 
a  proper  exercise  of  his  judgment"  j/ 


>  The  foregoing  lammuy  hta  been  principallj  aUcncted  from  the  Latter  of  Hr. 
MadUoD  toMr.  Cabell,  isch  Sept.  ISiS;  i  Etliot'a  Deb.  349;  Mr.  Grimkd's  Speech, 
in  Doc.  1828,  Id  the  Soath  CuroliiiBi  seanto ;  Mr.  Eoger'g  Speech  in  the  South  Caro> 
liiia  li^Iatnre,  in  Dec.  1 B30 ;  Addrcii  of  the  New  York  CoDrention  of  the  Friendi  of 
Domestic  Indnatrj,  in  Oct.  IS31  ;  Mr.  Verphmck's  Letter  to  Col.  Drsyton,  in  1831 ; 
Mr.  Clay's  Speech  in  the  lenate,  in  Feb.  Igsa ;  Mr.  Edward  Everett's  Address  to  the 
Amerioui  Inetitntc,  in  Oct.  1831 ;  Mr.  Hamilton's  Itcport  on  KlHnaractnrci,  in  1791 ; 
Ur.  Jefferson's  Report  on  the  Fitberics,  in  IT91.  See  ako  4  Jefferson's  Correspond- 
ence, aso,  asi. 

*  Journal  of  Conrention,  p.  261. 

*  [Mr.  Chancellor  Kent,  in  his  Conunentarie*,  toI.  I,  p.  2T0,  has  the  following  note, 
indicating  his  own  view  of  this  question:  "Mr.  Justice  Story,  in  his  Commcntarios  otl 
the  ConetitutioQ  of  the  United  Sutes,  vol.  2,  p.  429  to  440,  and  again,  p.  519  to  538, 
has  stated  at  large  tlie  arguments  for  and  against  the  proposition,  that  congress  have  a 
constitutional  authority  to  lay  tases,  and  to  apply  the  power  to  regulate  commerce,  oa 
a  meiuiB  directly  to  encourage  and  protect  domestic  monufacturca ;  and,  without  giiing 
any  opinion  of  his  own  on  that  contested  doctrine,  be  has  left  the  reader  to  draw  hii 
own  conclusions.  I  should  think,  however,  from  a  view  of  the  otgumcnU  as  slated, 
that  every  mind  which  baa  taken  no  part  in  the  discussions,  and  fcit  no  prejudice  or 
territorial  or  party  bias  on  either  side  of  the  qnesdon,  would  deem  the  arguments  in 
favor  of  the  congiessional  power  vastly  superior.     The  learned  commentator  J  should 

apprehend  to  be  decidedly  of  that  way  of  thinking Mr.  Hamilton, 

in  his  arguiDont  in  the  cabinet,  in  February,  lT9t,  on  the  national  bulk,  considered 
that  the  regolation  of  polidea  of  insurance,  of  salvage  upon  goods  fiiond  M  ma,  the 


CH.  XV.]  POWERS  OF  CONQRESS  —  COMMERCE.  47 

§  1096.  When  the  subject  of  the  regulation  of  commerce  was 
before  the  convention,  the  first  draft  of  the  constitution  contained 
an  article,  that  ^  no  navigation  act  shall  be  passed,  without  the 
assent  of  two  thirds  of  the  meiiibers  present  in  each  house."  ^ 
This  article  was  afterwards  recommended,  in  a  report  of  a  com- 
mittee, to  be  stricken  out.  In  the  second  revised  draft  it  was 
left  out ;  and  a  motion  to  insert  such  a  restriction,  to  have  effect 
until  the  year  1808,  was  negatived  by  the  vote  of  seven  states 
against  three.^  Another  proposition,  that  no  act,  regulating  the 
commerce  of  the  United  States  with  foreign  powers,  should  be 
passed  without  the  assent  of  two  thirds  of  the  members  of  each 
house,  was  rejected  by  the  vote  of  seven  states  against  four.' 
The  rejection  was  probably  occasioned  by  two  leading  reasons. 
First,  the  general  impropriety  of  allowing  the  minority  in  a  gov- 
ernment to  control,  and  in  effect  to  govern,  all  the  legislative 
powers  of  the  majority.  Secondly,  the  especial  inconvenience 
of  such  a  power,  in  regard  to  regulations  of  commerce,  where 
the  proper  remedy  for  grievances  of  the  worst  sort  might  be 
withheld  from  the  navigating  and  commerpial  states,  by  a  very 
small  minority  of  the  other  states.^  A  similar  proposition  was 
made,  after  the  adoption  of  the  constitution,  by  some  of  the 
states ;  but  it  was  never  acted  upon.^  r^ 

§  1097.   The  power  of  congress  also  extends  to  regulate  com- 
merce with  the  Indian  tribes.     This  power  was  not  contained  in 
the  first  draft  of  the  constitution.     It  was  afterwards  referred  to 
the  committee  on  the  constitution  (among  other  propositions)  to 
consider  the  propriety  of  giving  to  congress  the  power  **  to  regu-  ' 
late  affairs  with  the  Indians,  as  well  within,  as  without  the  limits 
of  the  United  States."     And,  in  the  revised  draft,  the  committee       / 
reported  the  clause,  <<  and  with  the  Indian  Tribes,"  as  it  now       / 
stands.^  i\  -'^ 

§  1098.   Under  the  confederation,  the  continental  congress 


regulation  of  pilots,  and  of  foreign  bills  of  exchange,  as  coming  within  the  power  to 
regulate  commeroe."] 

1  Joomal  of  Conrention,  p.  222. 

>  Journal  of  Conrention,  222,  285,  286,  293,  358,  387.    See  also  3  American  Ma 
seam,  62,  412,  420 ;  2  American  Moseom,  553 ;  2  Pitkin's  Hist.  261. 
,     *  Journal  of  Conyention,  306. 

*  See  The  Federalist,  No.  22 ;  1  Tucker's  Black.  Comm.  App.  253,  375. 

*  1  Tucker's  Blad^.  Comm.  App.  253,  375. 

*  Journal  of  Ck>nTention,  220, 260,  356. 
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were  invested  with  the  sole  and  exclasive  right  and  power  "  of 
regulating  the  trade  aad  managing  all  atTairs  with  the  Indians, 
not  members  of  any  of  the  states,  provided  that  the  legislative 
right  of  any  state  within  its  own  limits  be  not  in&tnged  or  vio- 
lated." 1 

§  1099.  Antecedently  to  the  American  revolution,  the  au- 
thority to  regulate  trade  and  intercourse  with  the  Indian  tribes, 
whether  they  were  within  or  without  the  boundaries  of  the  colo- 
nies,  was  understood  to  belong  to  the  prerogative  of  the  British 
crown.^  And  after  the  American  Revolution,  the  like  power 
would  naturally  fall  to  the  federal  government,  with  a  view  to 
the  general  peace  and  interests  of  all  the  states.^  Two  restric- 
tions, however,  upon  the  power  were,  by  the  above  article,  incor- 
porated into  the  confederation,  which  occasioned  endless  embar- 
rassments and  doubta.  The  power  of  congress  was  restrained 
to  Indians,  not  members  of  any  of  the  states ;  and  was  not  to 
'  be  exercised,  so  as  to  violate  or  infringe  the  legislative  right  of 
any  state  within  its  own  limits.  What  description  of  Indians 
was  to  be  deemed  njembers  of  a  state  was  never  settled  under 
the  confederation ;  and  was  a  question  of  frequent  perplexity 
and  contention  in  the  federal  councils.  And  how  the  trade  with 
Indians,  though  not  members  of  a  state,  yet  residing  within  its 
legislative  jurisdiction,  was  to  be  regulated  by  an  external  au- 
thority, without  so  far  intruding  on  the  internal  rights  of  legisla- 
tion, was  absolutely  incomprehensible.  In  this  case,  as  in  some 
other  cases,  the  articles  of  confederation  inconsiderately  endeav- 
ored to  accomplish  impossibilities  ;  to  reconcile  a  partial  sover- 
eignty in  the  union,  with  complete  sovereignty  in  the  states; 
to  subvert  a  mathematical  axiom,  by  taking  away  a  part,  and 
letting  the  whole  remain.*  The  constitution  has  wisely  disem- 
barrassed the  power  of  these  two  limitations;  and  has  thus 
given  to  congress,  as  the  only  safe  and  proper  depositary,  the 
exclusive  power,  which  belonged  to  the  crown  in  the  ante- 
revolutionary  times ;  a  power  indispensable  to  the  peace  of  tiie 
states,  and  to  the  just  preservation  of  the  rights  and  territory  of 


»  irorceXfT  y.  Stale  of  Georgia,  6  PMcrs's  B.  315 ;  /oftnton  v.  Mclmoih,  8  Wheat.  E. 
643 ;  Jonnitil  of  Coogreas,  3  Augnat,  1T8T,  I2th  vol  p.  Bl  to  SG ;  Id.  121. 

»  Ibid. 

•  Tho  Fedoialist,  No.  4S;  1  Tuck.  Black.  Comm.  App.  2^3;  13  Jour,  of  Congrcu, 
S-Aogust,  1787,  p.  81  to  84. 
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the  Indians.^  In  the  former  illastrations  of  this  snbject,  it  was 
stated  that  the  Indians,  from  the  first  settlement  of  the  country, 
were  always  treated  as  distinct,  though  in  some  sort  as  depend- 
ent nations.  Their  territorial  rights  and  sovereignty  were  re- 
spected. They  were  deemed  incapable  of  carrying  on  trade  or 
intercourse  with  any  foreign  nations,  or  of  ceding  their  territories 
to  them.  But  their  right  of  self-government  was  admitted ;  and 
they  'W'ere  allowed  a  national  existence,  under  the  protection  of 
the  parent  country,  which  exempted  them  from  the  ordinary 
operations  of  the  legislative  power  of  the  colonies.  During  the 
revolution,  and  afterwards,  they  were  secured  in  the  like  enjoy- 
ment of  their  rights  and  property,  as  separate  communities.^ 
The  government  of  the  United  States,  since  the  constitution, 
has  always  recognized  the  same  attributes  of  dependent  sover- 
eignty as  belonging  to  them,  and  claimed  the  same  right  of  ex- 
clusive regulation  of  trade  and  intercourse  with  them,  and  the 
same  authority  to  protect  and  guarantee  their  territorial  posses- 
sions, immunities,  and  jurisdiction.^ 

§  1100.  The  power,  then,  given  to  congress  to  regulate  com* 
merce  with  the  Indian  tribes,  extends  equally  to  tribes  living 
within  or  without  the  boundaries  of  particular  states,  and 
within  or  without  the  territorial  limits  of  the  United  States.  It 
is  (says  a  learned  commentator)  wholly  immaterial  whether  such 
laribes  continue  seated  within  the  boundaries  of  a  state,  inhabit 
part  of  a  territory,  or  roam  at  large  over  lands  to  which  the 
United  States  have  no  claim.  The  trade  with  them  is,  in  all  its 
forms,  subject  exclusively  to  the  regulation  of  congress.  And  in 
this  particular,  also,  we  trace  the  wisdom  of  the  constitution. 


1  Worcester  v.  The  State  of  Georgia,  6  Petera's  R.  515;  la  Jonm.  VCongress,  3 
Aug.  1787,  p.  81  to  84. 

>  Johnson  y.  BiThttosh,  8  Wheat.  R.  543;  Fletdur  v.  Peck,  6  Craoch,  146,  147,  per 
Johnson,  J. ;  7%e  Cherokee  Nation  r,  Georgia,  5  Petera's  R.  1 ;  Worcester  v.  The  State  of 
Georgia,  6  Peters's  R.  515 ;  Jackson  y.  Gooddl,  20  Johnson's  R.  193 ;  3  Kent's  Comm. 
Lect.  50,  p.  303  to  318. 

*  Worcester  y.  Stale  of  Georgia,  6  Peters's  R.  515;  Jonrn.  of  Congress,  3  Angost,. 
1787,  yol.  12,  p.  81  to  84.  Mr.  Blant,  in  his  yaloable  historical  sketch  of  the  formation 
of  the  confederacj,  &c.  has  giyen  a  yerj  fnll  view  of  the  ante-reyolutionary,  as  well 
as  post-reyolutionary  anthoritj  exercised  in  regard  to  the  Indian  tribes.  See  Blant's. 
Historical  Sketch,  &c.  (New  York,  1825).  Mr.  Jefferson's  opinion  was,  that  the 
United  St4tes  had  no  more  than  a  right  of  preemption  of  the  Indian  lands,  not  amount- 
ing to  any  dominion,  or  jnrisdiction,  or  permanent  authority  whateyer ;  and  that  the 
Indians  possessed  a  fall,  ondiyided,  and  independent  soyereigntj.  4  Jeflfbrson's  Cor- 
resp.  478. 

yoL.n.  5 
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The  Indians,  not  distracted  by  the  discordant  regulations  of  dif- 
ferent states,  are  taaght  to  tmst  one  great  body,  whose  justice  ^ 
they  respect,  and  whose  power  they  fear.' 

§  1101.  It  has  lately  been  made  a  question,  whether  an  Indian 
tribe,  situated  within  the  territorial  boundaries  of  a  state,  but  ex- 
ercising the  powers  of  government,  and  national  sovereignty, 
under  the  guarantee  of  the  general  government,  is  a.  foreign  state 
in  the  sense  of  the  constitution,  and  as  such  entitled  to  sue  la 
the  courts  of  the  United  States.  Upon  solemn  argument,  it  has 
been  held,  that  such  a  tribe  is  to  be  deemed  politically  a  state ; 
that  is,  a  distant  political  society,  capable  of  self-government; 
but  it  is  not  to  be  deemed  &  foreign  state,  in  the  sense  of  the  con- 
stitution. It  is  rather  a  domestic  dependent  nation.  Such  a 
tribe  may  properly  be  deemed  in  a  state  of  pupilage ;  and  its  rela- 
tion to  the  United  States  resembles  that  of  a  ward  to  a  guardian.' 


>  Rawle  on  the  ConstitaCion,  ch.  9,  p.  B4.  Sea  abo  1  Tack.  BUck.  Comm.  App. 
254;  1  KcDt'sComm.  Lect.  ao,  p.  308  to3ie. 

*  The  Oteroht  ffat:on  r.  Gwr^ro,  SPeton'sH.  1, 16, 17 ;  JaciwnT.  CowW/,  30  John*. 
B.  193;  3  EenfaComin.  Lect.  SQ,  p.  308  to  31B.  In  llio  fint  roloma  of  Biorcnft 
Douke't  edition  of  tbo  1*wb  of  Ilie  UDitcd  States,  there  will  be  foaod  a  hubny  of  our 
Indinc  Tieuioa  and  Laws  regolatiog  btcrcoune  and  Indo  with  tho  Indians.  1  United 
Statei  Laws,  S9I  to  620. 
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CHAPTER  XVI. 


POWER  OVER  NATURALIZAnON  AND  BANKRUPTCY. 

§  1102.  The  next  clause  is,  that  congress  "  shall  have  power 
to  establish  a  uniform  rule  of  naturalization,  and  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the  United  States." 

§  1103.  The  propriety  of  confiding  the  power  to  establish  a 
uniform  rule  of  naturalization  to  the  national  government  seems 
not  to  have  occasioned  any  doubt  or  controversy  in  the  conven- 
tion. For  aught  that  appears  on  the  journals,  it  was  conceded 
without  objection.^  Under  the  confederation,  the  states  pos- 
sessed the  sole  authority  to  exercise  the  power ;  and  the  dissim- 
ilarity of  the  system  in  different  states  was  generally  admitted  as 
a  prominent  defect,  and  laid  the  foundation  of  many  delicate 
and  intricate  questions.  As  the  free  inhabitants  of  each  state 
were  entitled  to  all  the  privileges  and  immunities  of  citizens  in 
all  the  other  states,^  it  followed,  that  a  single  state  possessed  the 
power  of  forcing  into  every  other  state,  with  the  enjoyment  of 
every  immunity  and  privilege,  any  alien,  whom  it  might  choose 
to  incorporate  into  its  own  society,  however  repugnant  such  ad- 
mission might  be  to  their  polity,  conveniences,  and  even  preju- 
dices. In  effect,  every  state  possessed  the  power  of  naturalizing 
aliens  in  every  other  state ;  a  power  as  mischievous  in  its  nature 
as  it  was  indiscreet  in  its  actual  exercise.  In  one  s^ate,  resi- 
dence for  a  short  time  might,  and  did  confer  the  rights  of  citi- 
zenship. In  others,  qualifications  of  greater  importance  were 
required.  An  alien,  therefore,  incapacitated  for  the  possession  of 
certain  rights  by  the  laws  of  the  latter,  might,  by  a  previous  resi- 
dence and  naturalization  in  the  former,  elude  at  pleasure  all  their 
salutary  regulations  for  self-protection.  Thus  the  laws  of  a 
single  state  were  preposterously  rendered  paramount  to  the  laws 

% 

^  Jonrn.  of  Conventioxi,  220,  257.  One  of  the  grievances  stated  in  the  Declaration 
of  Independence  was  that  the  king  had  endeavored  to  prevent  the  population  of  the 
states  by  obstmcting  the  laws  for  naturalization  of  foreigners. 

*  The  Confederation,  art.  4. 
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of  all  others,  even  wiUiia  their  own  jurisdiction.^  And  it  has  , 
been  remarked  with  equal  truth  and  justice,  that  it  was  owing 
to  mere  casualty,  that  the  exercise  of  this  power  under  the  con- 
federation did  not  involve  the  union  in  the  most  serious  embar- 
rassments.' There  is  great  wisdom,  therefore,  in  con&ding  to 
the  national  government  the  power  to  establiah  a  uniform  rule 
of  naturalization  throughout  the  United  States.  It  is  of  the 
deepest  interest  to  the  whole  union  to  know,  who  are  entitled  to 
enjoy  the  rights  of  citizens  in  each  state,  since  they  thereby,  in 
effect,  become  entitled  to  the  rights  of  citizens  in  all  the  states. 
If  aliens  might  be  admitted  indiscriminately  to  enjoy  all  the 
rights  of  citizens  at  the  will  of  a  single  state,  the  union  might 
itself  be  endangered  by  an  influx  of  foreigners,  hostile  to  it«  in- 
stitutions, ignorant  of  its  powers,  and  incapable  of  a  due  estimate 
of  its  privileges. 

§  1104.  It  follows,  from  the  very  nature  of  the  power,  that,  to 
be  useful,  it  must  be  exclusive ;  for  a  concurrent  power  in  the 
states  would  bring  back  all  the  evils  and  embarrassments,  which 
the  uniform  rule  of  the  constitution  was  designed  to  remedy. 
And,  accordingly,  though  there  was  a  momentary  hesitation, 
when  the  constitution  first  went  into  operation,  whether  the 
power  might  not  still  be  exercised  by  the  states,  subject  only  to 
the  control  of  oongress,  so  far  aa  the  legislation  of  the  latter  ex- 
tended, as  the  supreme  law ; '  yet  the  power  is  novt^  firmly  estab- 
lished to  be  exclusive.*  The  Federalist,  indeed,  introduced  this 
very  case,  as  entirely  clear,  to  illustrate  the  doctrine  of  an  exclu- 
sive power   by  implication,  arising  from  the  repugnancy  of  a 

1  The  Federalist,  No.  43.  *  lUd. 

■  CoUm  T.  CoUel,  a  Dall.  B.  294 ;  Uiiita!  Statit  T.  Yitlata,  i  Dall.  STO;  SorBeant  on 
Con^t.  Law,  ch.  38,  [ch.  30,  Sd.  edit]. 

*  See  tlie  FedcisUat,  No.  3!,  43 ;  Chirac  i.  Chirac,  i  Wheat  B.  359, 369 ;  Rawie  on 
ilie  Const,  ch.  9,  p.  84,  aS  to  BS ;  Ilmuton  y.  Moon.  5  Wheal.  K.  48,  49 ;  CoUot  t. 
Prince,  3  Wash.  Cir,  Ct.  H.  313,  332 ;  1  Kent's  Coram.  Lect.  19,  p.  397  ;  1  Tack. 
Black.  Comm.App,  ass  to  259;  13  Wheat.  It.  377,  per,  Johnson,  J.;  bat  ace  Id.  307, 
per  Thompson,  J.  A  qaention  is  oftea  discussed  nnder  (bis  head,  how  far  a  person  luu 
a  ri|;lit  to  Ihrow  off  his  national  allegiance,  (md  to  become  the  subject  of  another  cooutrj, 
wilbout  the  consent  of  hia  native  country.  This  is  uaualljr  denominated  the  right  of  ex- 
patriBtioD.  It  is  bciide  tlie  purpose  of  these  commenUuies  to  enter  into  any  coosideiB- 
tion  of  this  subject,  as  it  does  not  properly  belong  to  an;  eonatitntional  inquii^.  It  may 
be  stated,  however,  that  there  is  do  authority,  which  has  affirmatively  maintained  tho 
Hght,  (anless  provided  Ibr  by  the  Uw»  of  the  particular  country,)  anil  there  is  a  reiy 
Strang  current  of  reaaoaing-  on  the  other  aide,  independent  of  the  Icnown  practice  and 
claims  of  the  aations  of  modent  Europe.  Bee  Hawlo  on  the  Const,  ch.  9,  p.  8S  to  101 ; 
Sergeant  on  Const  Lair,  ch.  28  [ch.  30) ;  3  Ecnt'a  Comm.  Lect.  S5,  p.  39  to  43. 
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^  similar  power  in  the  states.  "  This  power  must  necessarily  be 
exclusive,"  say  the  authors ;  "  because,  if  each  state  had  power 
to  prescribe  a  distinct  rule,  there  could  be  no  uniform  rule."  ^ 

§  1105.  The  power  to  pass  laws  on  the  subject  of  bankruptcies 
was  not  in  the  original  draft  of  the  constitution.  The  original 
article  was  committed  to  a  committee  together  with  the  follow- 
ing proposition:  ''to  establish  uniform  laws  upon  the  subject  of 
bankruptcies,  and  respecting  the  damages  arising  on  the  protest 
of  foreign  bills  of  exchange."  The  committee  subsequently  made 
a  report  in  favor  of  incorporating  the  clause  on  the  subject  of 
bankruptcies  into  the  constitution;  and  it  was  adopted  by  a 
vote  of  nine  states  against  one.^  The  brevity,  with  which  this 
subject  is  treated  by  the  Federalist,  is  quite  remarkable.  The 
only  passage  in  that  elaborate  commentary,  in  which  the  subject 
is  treated,  is  as  follows :  "  The  power  of  establishing  uniform 
laws  of  bankruptcy  is  so  intimately  connected  with  the  regula- 
tion of  commerce,  and  will  prevent  so  many  frauds,  where  the 
parties  or  their  property  may  lie,  or  be  removed  into  different 
states,  that  the  expediency  of  it  seems  not  likely  to  be  drawn  in 
question."  ^ 

§  1106.  The  subject,  however,  deserves  a  more  exact  consider- 
ation. Before  the  adoption  of  the  constitution,  the  states  sever- 
ally possessed  the  exclusive  right,  as  matter  belonging  to  their 
general  sovereignty,  to  pass  laws  upon  the  subject  of  bank- 
ruptcy and  insolvency.*  Without  stopping  at  present  to  con- 
sider, what  is  the  precise  meaning  of  each  of  these  terms,  as 
contradistinguished  from  the  other ;  it  may  be  stated,  that  the 
general  objects  of  all  bankrupt  and  insolvent  laws  is,  on  the  one 
hand,  to  secure  to  creditors  an  appropriation  of  the  property  of 
their  debtors  pro  tanto  to  the  discharge  of  their  debts,  whenever 
the  latter  are  unable  to  discharge  the  whole  amount ;  and,  on 
the  other  hand,  to  relieve  unfortunate  and  honest  debtors  from 
.  perpetual  bondagrto  their  creditors,  either  in  the  shape  of  unlim- 
ited imprisonmentto  coerce  payment  of  their  debts,  or  of  an  ab- 
solute right  to  appropriate  and  monopolize  all  their  future  earn- 
ings.    The  latter  course  obviously  destroys  all  encouragement  to 

1  The  Federalist,  No.  32. 

3  Joarn.  of  Contention,  220,  305,  320,  321,  357. 

*  The  Federalist,  No.  42. 

*  Stwgi$  y.  Crowninskidd,  4  Wheat.  R.  122,  203,  204;  Bawle  on  the  Constitation, 
ch,  9,  p.  101,  102. 
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industry  and  enterprise  on  the  part  of  the  unfortunate  debtor, 
by  taking  from  him  all  the  just  rewards  of  his  labor,  and  leaving 
him  a  miserable  pittance,  dependent  upon  the  bounty  or  forbear- 
ance of  his  creditors.  The  former  is,  if  possible,  more  harsh,  se- 
v(Te,  and  indefensible.^  It  makes  poverty  and  misfortune,  in 
themselves  sufficiently  heavy  burdens,  the  subject  or  the  occasion 
of  penalties  and  punishments.  Imprisonment,  as  a  civil  remedy, 
admits  of  no  defence,  except  as  it  is  used  to  coerce  fraudulent 
debtors  to  yield  up  their  present  property  to  their  creditors,  in 
discharge  of  their  engagements.  But  when  the  debtors  have  no 
property,  or  have  yielded  up  the  whole  to  their  creditors,  to  allow 
the  latter  at  their  mere  pleasure  to  imprison  them,  is  a  refinement 
in  cruelty,  and  an  indulgence  of  private  passions,  which  could 
hardly  fi&d  apology  in  an  enlightened  despotism;  and  are 
utterly  at  war  with  all  the  rights  and  duties  of  free  governments. 
Such  a  system  of  legislation  is  as  unjust,  as  it  is  unfeeling.  It 
is  incompatible  with  the  first  precepts  of  Christianity ;  and  is  a 
living  reproach  to  the  nations  of  Christendom,  carrying  them 
back  to  the  worst  ages  of  paganism.^  One  of  the  first  duties 
of  legislation,  while  it  provides  amply  for  the  sacred  obliga- 
tion of  contracts,  and  the  remedies  to  enforce  them,  certainly  is, 
pari  passfij  to  relieve  the  unfortunate  and  meritorious  debtor 
from  a  slavery  of  mind  and  body,  which  cuts  him  off  from  a  fair 
enjoyment  of  the  common  benefits  of  society,  and  robs  his  fam- 
ily of  the  fruits  of  his  labor,  and  the  benefits  of  his  paternal 
superintendence.  A  national  government  which  did  not  possess 
this  power  of  legislation,  would  be  little  worthy  of  the  exalted 
functions  of  guarding  the  happiness  and  supporting  the  rights  of 
a  free  people.  It  might  guard  against  [Iblitical  oppressions, 
only  to  render  private  oppressions  more  intolerable,  and  more 
glaring. 

§  1107.  But  there  are  peculiar  reasons,  independent  of  these 
general  considerations,  why  the  government  o||^he  United  States 
should  be  entrusted  with  this  power.  They  result  firom  the  im- 
portance of  preserving  harmony,  promoting  justice,  and  securing 
equality  of  rights  and  remedies  among  the  citizens  of  all  the 
states.  It  is  obvious,  that  if  the  power  is  exclusively  vested  in 
the  states,  each  one  will  be  at  liberty  to  frame  such  a  system  of 


'1  See  1  Tndker's  Black.  Comnu  App.  S59. 

s  See  2  Black.  Comm.  471, 472, 47d.    See  alw)  1  Tack.  Black.  Comm.  App.  S59. 
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legislation  upon  the  subject  of  bankraptcy  and  insolvency,  as 
best  suits  its  own  local  interests  and  pursuits.  Under  such  cir- 
cumstances no  uniformity  of  system  or  operations  can  be  ex- 
pected. One  state  may  adopt  a  system  of  general  insolvency ; 
another,  a  limited  or  temporary  system ;  one  may  relieve  from 
the  obligation  of  contracts;  another  only  from  imprisonment; 
another  may  adopt  a  still  more  restrictive  course  of  occasional 
relief;  and  another  may  refuse  to  act  in  any  manner  upon  the 
subject  The  laws  of  oo^  state  may  give  undue  preferences  to 
one  class  of  creditors,  as  for  instance,  to  creditors  on  bond,  or 
judgment;  another  may  provide  for  an  equality  of  debts,  and. 
a  distribution  pro  rata  without  distinction  among  all.  One  may 
prefer  creditors  living  within  the  state  to  all  living  without; 
securing  to  the  former  an  entire  priority  of  payment  out  of  the 
assets.  Another  may,  with  a  more  liberal  justice,  provide  for 
the  equal  payment  of  all,  at  home  and  abroad,  without  favor  or 
preference.  In  short,  diversities  of  almost  infinite  variety  and 
object  may  be  introduced  into  the  local  system,  which  may  work 
gross  injustice  and  inequality,  and  nourish  feuds  and  discontents 
in  neighboring  states.  What  is  here  stated  is  not  purely  specu- 
lative. It  has  occurred  among  the  American  states  in  the  most 
offensive  forms,  without  any  apparent  reluctance  or  compunc- 
tion on  the  part  of  the  offending  state.^  There  will  always  be 
found  in  every  state  a  large  mass  of  politicians,  who  will  deem 
it  more  safe  to  consult  their  own  temporary  interests  and  popu- 
larity, by  a  narrow  system  of  preferences,  than  to  enlarge  the 
boundaries,  so  as  to  give  to  distant  creditor!^  a  fair  share  of  the 
fortune  of  a  ruined  debtor.  There  can  be  no  other  adequate 
remedy  than  giving  a  power  to  the  general  government  to  intro- 
duce and  perpetuate  a  uniform  system.^ 

§  1108.  In  the  next  place,  it  b  clear  that  no  state  can  intro- 
duce any  system,  which  shall  extend  beyond  its  own  territorial 
limits,  and  the  persons  who  are  subject  to  its  jurisdiction.  Cred-  . 
itors  residing  in  other  states  cannot  be  bound  by  its  laws ;  and 
debts  contracted  in  other  states  are  beyond  the  reach  of  its  legis- 
lation. It  can  neither  discharge  the  obligation  of  such  contracts, 
nor  touch  the  remedies  which  relate  to  them  in  any  other  juris- 


^  [It  occmred  also  among  the  colonies  before  die  revolation.     2  Graham's  Hist 
App.  49S,  499.] 
*  See  Mr.  Jiutioe  Johnson's  Opinion  in  Ogdm  t.  Samukn,  IS  Wheat.  B.  274,  275. 
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diction.  So  that  the  most  meritorions  insolveot  debtor  will  be 
harassed  by  new  Buits,  and  new  litigations,  as  often  as  he  moves 
out  of  tbe  state  boundarieB.^  His  whole  property  may  be  ab- 
sorbed by  his  creditors  residing  in  a  single  state,  and  he  may 
be  left  to  the  severe  retribntions  of  judicial  process  in  every 
other  state  in  the  union.  Among  a  people  whose  general  and 
commercial  intercourse  must  be  so  great  and  so  constantly  in* 
creasing  as  in  the  United  States,  this  alone  would  be  a  most 
enormous  evil,  and  bear  with  peculiar  severity  upon  all  the 
commercial  states.  Very  few  persons  engaged  in  active  busi* 
ness  will  be-without  debtors  or  creditors  in  many  states  in  the 
union.  The  evil  is  incapable  of  being  redressed  by  the  states. 
It  can  be  adequately  redressed  only  by  the  power  of  the  union. 
One  of  the  most  pressing  grievances,  bearing  upon  commercial, 
manufactnring,  and  agricnitnral  interests  at  the  present  moment, 
is  the  total  want  of  a  general  system  of  bankruptcy.  It  is  well 
known  that  the  power  has  lain  dormant,  except  for  a  short 
period,  ever  since  the  constitution  was  adopted ;  and  the  excel- 
lent system  then  put  into  operation,  was  repealed  before  it  bad 
any  fair  trial,  upon  grounds  generally  believed  to  be  wholly  be- 
side its  merits,  and  from  causes  more  easily  understood  than 
deliberately  vindicated.^ 

fj  1109.  In  the  next  place,  the  power  is  important  in  regard  to 
foreign  countries,  and  to  our  commercial  credits  and  intercourse 
with  them.  Unless  the  general  government  were  invested  with 
authority  to  pass  suitable  laws,  which  shonld  give  reciprocity 
and   equality  in  ca'ses  of  bankruptcies   here,  there  would  be 


>  2  Kcal'»  Camm.  Lect.  37,  p.  323,  324 ;  Sergeant  on  Conit  Lav,  di.  38,  [A.  90  ;| 
Mr.  Jiutice  JohoKin  in  13  WbeaL  R.  273  to  27S. 

*  See  tbe  pcbote  on  the  Buknipt  Bill  in  the  Hon«e  of  B«preaentaIlTet  in  the  winter 
Kcsion  of  IBIS ;  Webaiet's  Speecbe*,  p.  610,  &e.  It  is  k  matter  of  regret  that  ti» 
learned  mind  of  Mr.  ChancelloT  Kent  abonld  have  attached  bo  maeh  importanM  la  m 
hast;,  if  not  a  petulant  temaric  of  Lord  Eldon  on  this  labject.  There  is  no  commerdal 
nate  in  Eorope  which  has  not  far  a  long  period  poueMed  a  lysCem  of  bankrupt  or  in- 
■olTent  lawi.  England  haa  had  one  for  mare  tlian  three  cBntnriea.  And  at  no  time 
hare  the  pariiament  or  people  ahown  anj  intcntios  to  abandon  the  sjttem.  On  the 
eontrarj,  by  recent  acta  of  'parliament,  incteaaed  aetivitj  and  extent  han  been  giioa 
to  the  bankrupt  and  inaolTSnt  lawi.  It  ii  easy  to  ezaggeiaie  the  aboaes  of  the  sjnem, 
and  point  out  its  defects  in  gbwiaE  laugnage.  But  the  aitent  and  potent  inflacncea  of 
the  Byitem  in  ita  beneficent  operationa  are  apt  to  be  overlooked,  and  are  nuely  enffl- 
dentij  sindied.  What  eyatem  of  hnman  legialalion  ia  not  neceaaaril;  imperfect  1  Tet 
who  would  on  that  accoont  destroy  the  fabric  of  aocioty  ?  I  Kent'i  Comm.  Lect.  37, 
p.  321  to  334,  and  note  {b) ;  Id.  (Sd  edit)  p.  391, 392. 
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danger,  that  the  state  legislation  might,  by  undue,  domestic 
preferences  and  favors,  compel  foreign  countries  to  retaliate; 
and  instead  of  allowing  creditors  in  the  United  States  to  par- 
take an  equality  of  benefits  in  cases  of  bankruptcies,  to  post- 
pone them  to  all  others.  The  existence  of  the  power  is,  there- 
fere,  eminently  useful;  first  as  a  check  upon  undue  state  leg- 
islation ;  and  secondly,  as  a  means  of  redressing  any  grievances 
sustained  by  foreigners  in  commercial  transactions. 

§  1110.  It  cannot  be  a  matter  of  regret,  that  a  power  so 
salutary  should  have  hitherto  remained  (as  has  been  already 
intimated)  a  mere  dead  letter.  It  is  extraordinary,  that  a  com- 
mercial nation,  spreading  its  enterprise  through  the  whole  world, 
and  possessing  such  an  infinitely  varied  internal  trade,  reaching 
almost  to  every  cottage  in  the  most  distant  states,  should  volun- 
tarily surrender  up  a  system,  which  has  elsewhere  enjoyed  such 
general  favor,  as  the  best  security  of  creditors  against  fraud,  and 
the  best  protection  of  debtors  against  oppression. 

§  1111.  What  laws  are  to  be  deemed  bankrupt  laws  within 
the  meaning  of  the  constitution  has  been  a  matter  of  much 
forensic  discussion  and  argument  Attempts  have  been  made 
to  distinguish  between  bankrupt  laws  and  insolvent  laws.  For 
example,  it  has  been  said,  that  laws,  which  merely  liberate  the 
person  of  the  debtor,  are  insolvent  laws,  and  those,  which  dis- 
charge the  contract,  are  bankrupt  laws.  But  it  would  be  very 
difficult  to  sustain  this  distinction  by  any  uniformity  of  laws  at 
home  or  abroad.  In  some  of  the  states,  laws,  known  as  insol- 
vent laws,  discharge  the  person  only ;  in  others,  they  discharge 
the  contract.  And  if  congress  were  to  pass  a  bankrupt  act, 
which  should  discharge  the  person  only  of  the  bankrupt,  and 
leave  his  future  acquisitions  liable  to  his  creditors,  there  would 
be  great  difficulty  in  saying,  that  such  an  act  was  not  in  the 
sense  of  the  constitution  a  bankrupt  act,  and  so  within, the 
power  of  congress.^  Again;  it  has  been  said,  that  insolvent 
laws  act  on  imprisoned  debtors  only  at  their  own  instance;  and 
bankrupt  laws  only  at  the  instance  of  creditors.  But,  however 
true  this  may  have  been  in  past  times,  as  the  actual  course  of 
English  legislation,^  it  is  not  true,  and  never  was  true,  as  a  dis- 


1  Sturgu  T.  Crowninthidd,  4  Wheat.  R.  122,  194,  202. 

*  It  was  not  trne  in  England  at  the  time  of  the  American  reyolation ;  for  under  the 
imolvent  act,  commonly  called  the  "Lords'  Act  of  32  Geo.  2,  ch.  28,"  the  creditors  of 
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tinction  in  colonial  legislation.  In  England  it  was  an  accident 
in  the  system,  and  not  a  material  ground  to  discriminate,  who 
were  to  be  deemed  in  a  legal  sense  insolvents,  or  bankrupts* 
And  if  an  act  of  congress  should  be  passed,  which  should 
authorize  a  commission  of  bankruptcy  to  issue  at  the  instance 
of  the  debtor,  no  court  would  on  this  account  be  warranted  in 
saying,  that  the  act  was  unconstitutional,  and  the  commission 
a  nullity.^  It  is  believed,  that  no  laws  ever  were  passed  in 
America  by  the  colonies  or  states,  which  .had  the  technical 
denomination  of  ^<  bankrupt  laws."  But  insolvent  laws,  quite 
coextensive  with  the  English  bankrupt  system  in  their  opera- 
tions and  objects,  have  not  been  unfirequent  in  colonial  and 
state  legislation.  No  distinction  was  ever  practically,  or  even 
theoretically  attempted  to  be  made  between  bankruptcies  and 
insolvencies.  And  a  historical  review  of  the  colonial  and  state 
legislation  will  abundantly  show,  that  a  bankrupt  law  may  con« 
tain  those  regulations,  which  are  generally  found  in  insolvent 
laws ;  and  that  an  insolvent  law  may  contain  those,  which  are 
common  to  bankrupt  laws.^ 

§  1112.  The  truth  is,  that  the  English  system  of  bankruptcy, 
as  well  as  the  name,  was  borrowed  from  the  continental  juris- 
prudence, and  derivatively  from  the  Roman  law.  "  We  have 
fetched,"  says  Lord  Coke,  "as  well  the  name,  as  the  wick- 
edness of  bankrupts,  from  foreign  nations ;  for  banque  in  the 
French  is  mensa^  and  a  banquer  or  eschanger  is  mensarius ;  and 
route  is  a  sign  or  mark,  as  we  .say  a  cart  route  is  the  sign  or 
mark,  where  the  cart  hath  gone.  Metaphorically  it  is  taken  for 
him,  that  hath  wasted  his  estate,  and  removed  his  bank,  so  as 
there  is  'left  but  a  mention  thereof.  Some  say  it  should  be 
derived  from  banque  and  rumpue^  as  he  that  hath  broken  his 
bank  or  state.^  Mr.  Justice  Blackstone  inclines  strongly  to  this 
latter  intimatioh,  saying,  that  the  word  is  derived  from  the  word 


the  insoWent  were  equally  with  himself  entitled  to  proceed  to  procure  the  benefit  of  the 
act  ex  parte.  See  3  Black.  Comm.  416,  and  note  3  of  Mr.  Christian.  The  present 
system  of  bankruptcy  in  England  has  been  enlarged,  so  as  now  to  include  voluntary 
and  concerted  cases  of  bankruptcy*.  And  the  insolvent  system  is  applied  to  all  other 
imprisoned  debtors,  not  within  the  bankrupt  laws.  See  Petersdorff's  Abridgment, 
titles,  Bankrupt  and  Insolvent, 

1  Sturgts  y.  Crouminshidd,  4  Wheat.  R.  122,  194. 

>  Sturgis  y.  Crowninshield,  4  Wheat.  R.  122,  194,  198,  203;  2  Kent's  Comm.  Lett. 
37,  p.  321,  &c. 

*  4  Inst.  ch.  63. 
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bancuSy  or  banque^  which  signifies  the  table  or  counter  of  a 
tradesman,  and  ruptus^  broken;  denoting  thereby  one,  whose 
shop  or  place  of  trade  is  broken  and  gone.  It  is  observablci 
that  the  first  statute  against  bankrupt,  is  ^  against  such  persons, 
as  do  make  bankrupt,'  (34  Hen.  8,  ch.  4,)  which  is  a  literal 
translation  of  the  French  idiom,  qui  font  banque  rouie!^^ 

§  1113.  The  system  of  discharging  persons,  who  were  unable 
to  pay  their  debts,  was  transferred  from  the  Roman  law  into 
continental  jurisprudence  at  an  early  period.  To  the  glory,  of 
Christianity  let  it  be  said,  that  the  law  of  cession  {cessio  bono^ 
rum)  was  introduced  by  the  Christian  emperors  of  Rome,  where- 
by, if  a  debtor  ceded,  or  yielded  up  all  his  property  to  his  credi- 
tors, he  was  secured  from  being  dragged  to  jail,  omni  qtioque 
corporali  cruciatu  semoto;  for  as  the  emperor  (Justinian)  justly 
observed,  inhurnanum  erat  spoliatum  fortunis  suts  in  solidum  dam-^ 
nari;^  a  noble  declaration,  which  the  American  republics  would 
do  well  to  follow,  and  not  merely  to  praise.  Neither  by  the 
Roman,  nor  the  continental  law,  was  the  cessio  bonorum  con- 
fined to  traders,  but  it  extended  to  all  persons.  It  may  be  added, 
that  the  cessio  bonorum  of  the  Roman  law,  and  that,  which  at 
present  prevails  in  most  parts  of  the  continent  of  Europe,  only 
exempted  the  debtor  from  imprisonment  It  did  not  release  or 
discharge  the  debt,  or  exempt  the  future  acquisitions  of  the 
debtor  from  execution  for  the  debt  The  English  statute,  com- 
monly called  the.  "  Lords'  Act,"  went  no  further  than  to  dis- 
charge the  debtor's  person.  And  it  may  be  laid  down,  as  the 
law  of  Germany,  France,  Holland,  Scotland,  and  England,  that 
their  insolvent  laws  are  not  more  extensive  in  their  operation, 
than  the  cessio  bonorum  of  the  civil  law.  In  some  parts  of 
Germany,  we  are  informed  by  Huberus  and  Heineccius,  a  cessio 
bonorum.  does  not  even  work  a  discharge  of  the  debtor's  person, 
and  much  less  of  his  future  efiects.^  But  with  a  view  to  the 
advancement  of  commerce,  and  the  benefit  of  creditors,  the  sys- 
tems, now  commonly  known  by  the  name  of  '<  bankrupt  laws," 
were  introduced;  and  allowed  a  proceeding  to  be  had  at  the 


^  2  Black.  Comm.  472,  note;  Cooke'i  ^ankrapt  Laws,  Introd.  ch.  1.  The  modem 
French  phrase  in  the  Code  of  Commerce,  is  la  bcmqueroute,  "  Toat  commeryant  faiUi, 
&C.  est  en  etat  de  banqneronte."    Art.  438. 

*  2  Black.  Conmi.  472, 473;  Cod.  Lib.  7,  tit.  71,  per  Mum;  Ayliflfo's  Pandects,  B. 
4,  tit.  14. 

*  1  Kenfs  Comm.  Lect  19,  p.  336;  1  Domat,  B.  4,  tit.  5, 4  1, 2. 
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instance  of  the  creditors  against  an  unwilling  debtor,  when  he 
did  not  choose  to  yield  up  his  property ;  or,  as  it  is  phrased  in 
our  law,  bankrupt  laws  were  originally  proceedings  in  invilum. 
In  the  English  system  the  bankrupt  laws  are  limited  to  per- 
sons, who  are  traders,  or  connected  with  matters  of  trade  and 
commerce,  as  such  persons  are  peculiarly  liable  to  accidental 
losses,  and  to  an  inability  of  paying  their  debts  without  any 
fault  of  their  own»^  But  this  is  a  mere  matter  of  policy,  and 
by  no  meaos  enters  into  the  nature  of  such  laws.  There  is 
nothing  in  the  nature  or  reason  of  such  laws  to  prevent  their 
being  applied  to  any  other  class  of  unfortunate  and  meritorious 
debtors.^ 

§  1114.  How  far  the  power  of  congress  to  pass  uniform  laws 
on  the  subject  of  bankruptcies  supersedes  the  authority  of  state 
legblation  on  the  same  subject,  has  been  a  matter  of  much  elab- 
orate forensic  discussion.  It  has  been  strenuously  maintained  by 
some  learned  minds,  that  the  power  in  congress  is  exclusive  of 
that  of  the  states. ;  and,  whether  exerted  or  not,  it  supersedes  state 
legislation.^  On  the  other  hand,  it  has  been  maintained,  that  the 
power  in  congress  is  not  exclusive ;  that  when  congress  has  acted 
upon  the  subject,  to  the  extent  of  the  national  legislation,  the 
power  of  the  states  is  controlled  and  limited ;  but  when  unexert- 
ed,  the  states  are  at  liberty  to  exercise  the  power  in  its  full  ex- 
tent, unless  so  far  as  they  are  controlled  by  other  constitutional 
provisions.  And  this  latter  opinion  is  now  firmly  established  by 
judicial  decisions.^   As  this  doctrine  seems  now  to  have  obtained 

1  2  Black.  Comm.  473,  474. 

*  See  Debate  on  the  Bankr.  Bill  in  the  House  of  Bepresentatiyes,  Feb.  1818 ;  4 
Elliot's  Debates,  282  to  284.  Perhaps  as  satis&ctorj  a  description  of  a  bankrapt  law, 
as  can  be  framed,  is,  that  it  is  a  law  for  the  benefit  and  relief  of  creditors  and  their 
debtors,  in  cases,  in  which  the  latter  are  nnable,  or  unwilling  to  pay  their  debts.  And 
a  law  on  the  subject  of  bankruptcies,  in  the  sense  of  the  constitution,  is  a  law  making 
provisions  for  cases  of  persons  failing  to  pay  their  debts.  An  amendment  was  pro- 
posed by  the  state  of  New  York  to  the  constitution  at  the  time  of  adopting  it,  that  the 
power  oif  passing  uniform  bankrupt  laws  should  extend  only  to  merchants  and  other 
traders ;  but  it  did  not  meet  general  fayor.* 

>  See  G^o/dbiy./Vmce,  3Wash.  Circ.  R.  313;  O^dbi  t.  iSbuncferi,  12  Wheat.  B.  264, 
267  to  270,  per  Washington,  J.  It  is  well  known,  that  Mr.  Justice  Washington  was 
not  alone  in  the  court  in  this  opinion  in  the  original  case,  {Sturgii  y.  Crowmnshidd,  4 
Wheat.  R.  122,)  in  which  it  was  first  decided. 

«  Sturgis  y.  Crowniruhidd,  4  Wheat.  B.  122,  191  to  196 ;  Id.  198  to  202;  Oyden  T. 
Saunders,  12  Wheat  B.  273,  275,  280,  306,  310,  314,  335,  369. 


•  Jouml  of  OoDTBntkm,  Suppkmt&t,  p.  486. 
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a  general  acquiescence,  it  does  not  seem  necessary  to  review  the 
reasoning,  on  which  the  different  opinions  are  founded  ;  although, 
as  a  new  question,  it  is  probably  as  much  open  to  controversy,  as 
any  one,  which  has  ever  given  rise  to  judicial  argumentation. 
But  upon  all  such  subjects  it  seems  desirable  to  adopt  the  sound 
practical  maxim.  Interest  reipubliccej  ut  finis  sit  litium. 

§  1115.  It  is,  however,  to  be  understood,  that  although  the 
states  still  retain  the  power  to  pass  insolvent  and  bankrupt  law^s, 
that  power  is  not  unlimited,  as  it  was  before  the  constitution. 
It  does  not,  as  will  be  presently  seen,  extend  to  the  passing  of 
insolvent  or  bankrupt  acts  which  shall  discharge  the  obligation 
of  antecedent  contracts.  It  can  discharge  such  contracts  only  as 
are  made  subsequently  to  the  passing  of  such  acts,  and  such  as 
are  made  within  the  state  between  citizens  of  the  same  state.  It 
does  not  extend  to  contracts  made  with  a  citizen  of  another  state 
within  the  state,  nor  to  any  contracts  made  in  other  states.^ 

1  Ogden  t.  Saunders,  12  Wheat.  R.  122,  369;  Boyle  v.  Zacharie,  6  Peters,  R.  348; 
2  Kent,  Comm.  Lcct.  37,  p.  323, 324  ;  Sergeant  on  Const  Law,  eh.  28,  p.  309,  [ch.  30 
p.  322] ;  Rawle  on  tho  Constitution,  ch.  9,  p.  101, 102. 

VOL.  n.  6 
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CHAPTER  XVIL 

POWER  TO  COIN  MONET  AND  FIX   THE    STANDARD    OP  WEIGHTS    AND 

MEASURES. 

§  1116.   The  next  power  of  congress  is  "to  coin  money,  rega-^ 
late  the  value  thereof,  and  of  foreign  coin,  and  fix  the  standard 
of  weights  and  measures." 

§  1117.  Under  the  confederation,  the  continental  congress  had 
delegated  to  them  '<  the  sole  and  exclusive  right  and  power  of 
regulating  the  alloy  and  value  of  coin  struck  by  their  own  author- 
ity, or  by  that  of  the  states,"  and  "  fixing  the  standard  of  weights 
and  measures  throughout  the  United  States."  It  is  observable 
that,  under  the  confederation,  there  was  no  power  given  to  regu- 
late the  value  of  foreign  coin,  an  omission  which,  in  a  great  meas- 
ure, would  destroy  any  uniformity  in  the  value  of  the  current 
•  coin,  since  the  respective  states  might,  by  different  regulations, 
create  a  different  value  in  each.^  The  constitution  has,  with 
great  propriety,  cured  this  defect ;  and,  indeed,  the  whole  clause, 
as  it  now  stands,  does  not  seem  to  have  attracted  any  discussion 
in  the  convention.^  It  has  been  justly  remarked,  that  the  power 
"  to  coin  money  "  would,  doubtless,  include  that  of  regulating  its 
value,  had  the  latter  power  not  been  expressly  inserted.  But  the 
constitution  abounds  with  pleonasms  and  ];epetitions  of  this  na- 
ture.^ 

§  1118.  The  grounds  upon  which  the  general  power  to  coin 
money  and  regulate  the  value  of  foreign  and  domestic  coin,  is 
granted  to  the  national  government,  cannot  require  much  illus- 
tration in  order  to  vindicate  it.  The  object  of  the  power  is  to 
produce  uniformity  of  value  throughout  the  union,  and  thus  to 
preclude  us  from  the  embarrassments  of  a  perpetually  fluctuating 
and  variable  currency.  Money  is  the  universal  medium  or  com- 
mon standard,  by  a  comparison  with  which  the  value  of  all  mer- 


^  The  Federalist,  No.  42.  ^  Joarn.  of  Conyention,  p.  220,  257,  357. 

*  Mr.  Madison's  Letter  to  Mr.  Cabell,  18th  Sept.  1828. 
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chandise  may  be  ascertained,  or,  it  is  a  sign  wT^ch  represents  the 
respective  values  of  all  commodities.^  It  is,  therefore,  indispen- 
sable for  the  wants  and  conveniences  of  commerce,  domestic  as 
well  as  foreign.  The  power  to  coin  money  is  one  of  the  ordinary 
prerogatives  of  sovereignty,  and  is  almost  universally  exercised, 
in  order  to  preserve  a  proper  circulation  of  good  coin  of  a  known 
value  in  the  home  market.  In  order  to  secure  it  from  debase- 
ment, it  is  necessary  that  it  should  be  exclusively  under  the  con- 
trol and  regulation  of  the  government ;  for  if  every  individual 
were  permitted  to  make  and  circulate  what  coin  he  should  please, 
there  would  be  an  opening  to  the  grossest  frauds  and  impositions 
upon  the  public,  by  the  use  of  base  and  false  coin.  And  the 
same  remark  applies,  with  equal  force,  to  foreign  coin,  if  allowed 
to  circulate  freely  in  a  country  without  any  control  by  the  gov- 
ernment Every  civilized  government,  therefore,  with  a  view  to 
prevent  such  abuses,  to  facilitate  exchanges,  and  thereby  to  en- 
courage all  sorts  of  industry  and  commerce,  as  well  as  to  guard 
itself  against  the  embarrassments  of  an  undue  scarcity  of  cur- 
rency, injurious  to  its  own  interests  and  credits,  has  found  it  nec- 
essary to  coin  money,  and  affix  to  it  a  public  stamp  and  value, 
and  to  regulate  the  introduction  and  use  of  foreign  coins.^  In 
England,  this  prerogative  belongs  to  the  crown,  and,  in  former 
ages,  it  was  greatly  abused ;  for  base  coin  was  often  coined  and 
cbrculated  by  its  authority,  at  a  value  far  above  its  intrinsic  worth, 
and  thus  taxes  of  a  burdensome  nature  were  laid  indirectly  upon 
the  people.^  There  is  great  propriety,  therefore,  in  confiding  it 
to  the  legislature,  not  only  as  the  more  immediate  representatives 
of  the  public  interests,  but  as  the  more  safe  depositaries  of  the 
power.* 

§  1119.  The  only  question  which  could  properly  arise  under 
our  political  institutions  is,  whether  it  should  be  confided  to  the 
national  or  to  the  state  government  It  is  manifest  that  the 
former  could  alone  give  it  complete  effect,  and  secure  a  whole- 
some and  uniform  currency  throughout  the  unio^^U^varying 
standards  and  regulations  of  the  different  states^Ml^^ptroduce 
infinite  embarrassments  and  vexations  in  the  course  of  trade,  and 


1  1  Black.  Comm.  276.  >  Smith's  Wealth  of  Nations,  B.  1,  ch.  4. 

*  1  Black.  Comm.  278;  Christian's  note,  21 ;  Darios's  Bep.  48;  1  Hale's  PL  Cr. 
192  to  196. 

*  Tucker's  Black.  Comm.  App.  261. 
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often  subject  the  innocent  to  the  grossest  frauds.  The  evils  of 
this  nature  were  so  extensively  felt,  that  the  power  was  unhesi- 
tatingly confided,  by  the  articles  of  confederation,  exclusively  to 
the  general  government,^  notwithstanding  the  extraordinary  jeal- 
ousy which  pervades  every  clause  of  that  instrument  But  the 
concurrent  power  thereby  reserved  to  the  states  (as  well  as  the 
want  of  a  power  to  regulate  the  value  of  foreign  coin)  was,  under 
that  feeble  pageant  of  sovereignty,  soon  found  to  destroy  the 
whole  importance  of  the  grant.  The  floods  of  depreciated  paper- 
money,  with  which  most  of  the  states  of  the  union  during  the 
last  war,  as  well  as  the  revolutionary  war  with  England,  were 
inundated,  to  the  dismay  of  the  traveller  and  the  ruin  of  com- 
merce, afford  a  lively  proof  of  the  mischiefs  of  a  currency  exclu- 
sively under  the  control  of  the  states.^ 

§  1120.  It  will  be  hereafter  seen,  that  this  is  an  exclusive 
power  in  congress,,  the  states  being  expressly  prohibited  from 
coining  money.  And  it  has  been  said  by  an  eminent  states- 
man,^ that  it  is  difficult  to  maintain,  on  the  face  of  the  consti- 
tution itself  and  independent  of  long-continued  practice,  the 
doctrine,  that  the  states,  not  being  at  liberty  to  coin  money,  can 
authorize  the  circulation  of  bank  paper,  as  currency,  at  all.*  His 
reasoning  deserves  grave  consideration,  and  is  to  the  following 
effect.  The  states  cannot  coin  money.  Can  they,  then,  coin 
that,  which  becoipes  the  actual  and  almost  universal  substitute 
for  money?  Is  not  the  right  of  issuing  paper,  intended  for 
circulation  in  the  place,  and  as  the  representative  of  metallic 
currency,  derived  merely  from  the  power  of  coining  and  regu- 
lating the  metallic  currency?  Could  congress,  if  it  did  not 
possess  the  power  of  coining  money  and  regulating  the  value 
of  foreign  coins,  create  a  bank  with  the  power  to  circulate 
bills  ?     It  would  be  difficult  to  make  it  out.     Where,  then,  do 


1  Art.  9. 

'  Daring  the  late  war  with  Great  Britain,  (1812  to  1814,)  in  consequence  of  the  banks 
of  the  Middle,  and  Southern,  and  Western  states  having  suspended  specie  payments  for 
their  bank-notes,  thej  depreciated  as  low  as  twenty-five  per  cent,  discount  from  their 
nominal  value.  The  duties  on  imports  were,  however,  paid  and  received  in  the  local 
currency ;  and  the  consequence  was,  that  goods  imported  at  Baltimore  paid  twenty  per 
cent,  less  duty  than  the  same  goods  paid  when  imported  into  Boston.  This  was  a  plain 
practical  violation  of  the  provision  of  the  constitution,  that  all  duties,  imports,  and 
excises  shall  be  uniform, 

*  Mr.  Webster's  Speech  on  the  Bank  of  the  United  States,  25th  and  28th  of  May, 
1832.  -! 
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the  states,  to  whom  all  control  over  the  metallic  currency  is 
altogether  prohibited,  obtain  this  power?  It  is  true,  that  in 
other  countries,  private  bankers,  having  no  legal  authority  over 
the  coin,  issue  notes  for  circulation.  But  this  they  do  always 
with  the  consent  of  government,  express  or  implied;  and  gov- 
ernment restrains  and  regulates  all  their  operations  at  its  pleas- 
ure. It  would  be  a  startling  proposition  in  any  other  part  of 
the  world,  that- the  prerogative  of  coining  money,  held  by  gov- 
ernment, was  liable  to  be  defeated,  counteracted,  or  impeded  by 
another  prerogative,  held  in  other  hands,  of  authorizing  a  paper 
circulation.  It  is  further  to  be  observed,  that  the  states  cannot 
issue  bills  of  credit;  not  that  they  cannot  make  them  a  legal 
tender ;  but  that  they  cannot  issue  them  at  all.  >  This  is  a  clear 
indication  of  the  intent  of  the  constitution  to  restrain  the  states, 
as  well  from  establishing  a  paper  circulation,  as  from  interfering 
with  the  metallic  circulation.  Banks  have  been  created  by  states 
with  no  capital  whatever,  their  notes  being  put  in  circulation 
simply  on  the  credit  of  the  state.  What  are  the  issues  of  such 
banks,  but  bills  of  credit  issued  by  the  state  ?  ^ 

§  1121.  Whatever  may  be  the  force  of  this  reasoning,  it  is 
probably  too  late  to  correct  the  error,  if  error  there  be,  in  the 
assumption  of  this  power  by  the  states,  since  it  has  an  inveter- 
ate practice  in  its  favor  through  a  very  long  period,  and  indeed 
ever  since  the  adoption  of  the  constitution. 

§  1122.  The  other  power,  "  to  fix  the  standard  of  weights  and 
measures,"  was,  doubtless,  given  from  like  motives  of  policy, 
for  the  sake  of  uniformity,  and  the  convenience  of  commerce.^ 
Hitherto,  however,  it  has  remained  a  dormant  power,  from  the 
many  difficulties  attendant  upon  the  subject,  although  it  has 
been  repeatedly  brought  to  the  attention  of  congress  in  most 
elaborate  reports.^  Until  congress  shall  fix  a  standard,  the  un- 
derstanding seems  to  be,  that  the  states  possess  the  power  to 
fix  their  own  weights  and  measures;^  or,  at  least,  the  existing 
standards  at  the  adoption  of  the  constitution  remain  in  full 


1  ThU  opinion  is  not  peculiar  to  Mr.  Webster.  It  was  maintained  by  the  late  Hon. 
Samuel  Dexter,  one  of  the  ablest  statesmen  and  lawyers,  who  have  adorned  the  annals 
of  our  country. 

«  The  Federalist,  No.  42. 

*  Among  these,  none  are  more  elaborate  and  exact,  than  that  of  Mr.  Jefferson  and 
Mr.  J.  Q.  Adams,  while  they  were  respectively  at  the  head  of  the  department  of  state. 

*  Bawle  on  die  Constitation,  ish.  9,  p.  102. 

6* 
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force.  Under  the  confederation,  congress  possessed  the  like 
exclusive  power.^  In  England,  the  power  to  regulate  weights 
and  measures  is  said  by  Mr.  Justice  Blackstone  to  belong  to  the 
royal  prerogative.^  But  it  has  been  remarked  by  a  learned  com- 
mentator on  his  work,  that  the  power  cannot,  with  propriety, 
be  referred  to  the  king's  prerogative ;  for,  from  Magna  Charta  to 
the  present  time,  there  are  above  twenty  acts  of  parliament  to 
fix  and  establish  the  standard  and  uniformity  of  weights  and 
measures.^ 

§  1123.  The  next  power  of  congress  is  "to  provide  for  the 
punishment  of  counterfeiting  the  securities  and  current  coin  of 
the  United  States."  [And  this  language  is  held  to  authorize 
congress  to  punish  the  bringing  of  counterfeit  coin  into  the 
country  from  some  foreign  place,  made  in  the  similitude  of  the 
coins  of  the  United  States,  and  also  to  punish  the  passing  and 
uttering  the  same.*]     This  power  would  naturally  flow,  as  an 


1  Art.  9.  *  I  Black.  Comm.  276. 

>  1  Black.  Comm.  276 ;  Christian's  note,  (16.) 

*  [United  States  v.  Marigddf  9  Howard,  560.  Daniel,  J.  said :  "  It  has  been  argaed, 
that  the  doctrines  ruled  in  the  case  of  Fox  y.  The  State  of  Ohio  are  in  conflict  with  the 
positions  just  stated  in  the  case  before  us.  We  can  perceive  no  such  conflict,  and  think 
that  any  supposition  of  the  kind  must  flow  from  a  misapprehension  of  one  or  of  both 
of  tlicse  cases.  The  case  of  Fox  v.  The  State  of  Ohio,  involved  no  question  whatso- 
ever as  to  the  powers  of  the  federal  government  to  coin  money  and  regulate  its  valae ; 
nor  as  to  the  power  of  that  government  to  punish  the  offence  of  importing  or  circnlat- 
ing  spurious  coin ;  nor  as  to  its  power  to  punish  for  counterfeiting  the  current  coin  of 
the  United  States.  That  case  was  simply  a  prosecution  for  a  private  cheat  practised  by 
one  citizen  of  Ohio  upon  another,  within  the  jurisdiction  of  the  state,  by  means  of  a 
base  coin  in  the  similitude  of  a  dollar,  —  an  offence  denounced  by  the  law  of  Ohio  as 
obnoxious  to  punishment  by  confinement  in  the  state  penitentiary.  And  the  question^ 
and  the  only  one,  brought  up  for  the  examination  of  this  court  was,  whether  this  pri- 
vate cheat  could  be  punished  by  the  state  authorities,  on  account  of  the  immediate  in- 
strument of  its  perpetration  having  been  a  base  coin,  in  the  similitude  of  a  dollar  of  the 
coinage  of  the  United  States. 

"  The  stress  of  the  argument  of  this  court  in  that  case  was  to  show,  that  the  right  of 
the  state  to  punish  that  cheat  had  not  been  taken  from  her  by  the  express  terms,  nor 
by  any  necessary  implication,  of  the  constitution.  It  claimed  for  the  state  neither  the 
power  to  coin  money  nor  to  regulate  the  value  of  coin ;  but  simply  that  of  protecting 
her  citizens  against  frauds  committed  upon  them  within  her  jurisdiction,  and,  indeed, 
as  a  means  auxiliary  thereto,  of  relying  upon  the  true  standard  of  the  coin  as  estab- 
lished and  regulated  under  the  authority  of  congress.  In  illustration  of  the  existence 
of  the  right  just  mentioned  in  the  state,  and  in  order  merely  to  show  that  it  had  not 
been  taken  from  her,  it  was  said  that  the  punishment  of  such  a  cheat  did  not  fall  within 
the  express  language  of  those  clauses  of  the  constitution  which  gave  to  congress  the 
riglit  of  coining  money  and  of  regulating  its  value,  or  of  providing  for  the  punishment 
of  counterfeiting  the  current  coin.  It  was  also  said  by  this  court,  that  the  fact  of  pass- 
ing or  putting  off  a  base  coin  did  not  &11  within  the  language  of  those  daoses  of  the 
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incident,  from  the  antecedent  powers  to  borrow  money,  and  reg- 
ulate the  coinage ;  and,  indeed,  without  it  those  powers  would 
be  without  any  adequate  sanction.  This  power  would  seem  to 
be  exclusive  of  that  of  the  states,  since  it  grows  out  of  the  con- 
stitution, as  an  appropriate  means  to  carry  into  effect  other  dele- 
gated powers,  not  antecedently  existing  in  the  states.^  [The 
power  conferred  upon  congress  by  this  clause  has  been  held  not 
to  prevent  the  states  from  passing  laws  to  punish  the  circulation 
of  counterfeit  coin  of  the  United  States,  but  merely  to  prohibit 
them  from  punishing  the  act  of  counterfeiting,  —  a  distinction 
being  taken  between  the  offence  of  making  counterfeit  coin  and 
that  of  passing  it^ 


constitatioD,  for  this  fact  fabricated,  altered,  or  changed  nothing,  bat  left  the  coins, 
whether  genaine  or  sparions,  precisely  as  before.  Bat  this  coart  have  nowhere  said, 
that  an  offence  cannot  be  committed  against  the  coin  or  corrcncj  of  the  United  States, 
or  against  that  constitutional  power  which  is  exclnsively  authorized  for  public  uses  to 
create  that  currency,  and  which  for  the  same  public  uses  and  necessities  is  authorized 
and  bound  to  preserve  it ;  nor  have  they  said,  that  the  debasement  of  the  coin  would 
not  be  as  effectually  accomplished  by  introducing  and  throwing  into  circulation  a  cur- 
rency which  was  spurious  and  simulated,  as  it  would  be  ,by  actually  making  counter- 
feits,—  fabricating  coin  of  inferior  or  base  metal.  On  the  contrary,  we  think  that 
either  of  these  proceedings  would  be  equally  in  contravention  of  the  right  and  of  the 
obligation  appertaining  to  the  government  to  coin  money,  and  to  protect  and  preserve 
it  at  the  regulated  or  standard  rate  of  value. 

"  With  the  view  of  avoiding  conflict  between  the  state  and  federal  jurisdictions,  this 
court  in  the  case  of  Fox  v.  7%«  State  of  Ohio  have  taken  care  to  point  out,  that  the 
same  act  might,  as  to  its  character  and  tendencies,  and  the  consequences  it  involved, 
constitute  an  offence  against  both  the  state  and  federal  governments,  and  might  draw 
to  its  commission  the  penalties  denounced  by  either,  as  appropriate  to  its  character  in 
reference  to  each.  We  think  this  distinction  sound,  as  we  hold  to  be  the  entire  doc- 
trines laid  down  in  the  case  above  mentioned,  and  ui^d  them  as  being  in  nowise  in 
conflict  with  the  conclusions  adopted  in  the  present  case."] 

1  See  Rawle  on  Constitution,  ch.  9,  p.  103;  The  Federalist,  No.  42. 

*  [Fox  V.  StcUe  of  OhiOf  5  Howard,  S.  C.  R.  433.  And  see  Moore  v.  The  People, 
14  Howard,  13.  Mr.  Justice  McLean  dissented,  and  stated  in  his  opinion,  "that  the 
lamented  Mr.  Justice  Story,  when  this  case  was  discussed  by  the  judges  the  last  term 
that  he  attended  the  supreme  court,  and,  if  I  mistake  not,  one  of  the  last  cases  which 
was  discussed  by  him  in  consultation,  coincided  with  the  views  here  presented,"  dis- 
senting from  the  judgment  of  the  court.] 
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CHAPTER  XVIII. 

POWER  TO  ESTABLISH  POST-OFFICES  AND  POST-ROADS. 

§  1124.  The  next  power  of  congress  is,  "to  establish  post- 
offices  and  post-roads."  The  nature  and  extent  of  this  power, 
both  theoretically  and  practically,  are  of  great  importance,  and 
have  given  rise  to  much  ardent  controversy.  It  deserves,  there- 
fore, a  deliberate  examination.  It  was  passed  over  by  the  Feder- 
alist with  a  single  remark,  as  a  power  not  likely  to  be  disputed, 
in  its  exercise,  or  to  be  deemed  dangerous  by  its  scope.  The 
"  power,"  says  the  Federalist,  "  of  establishing  post-roads  must, 
in  every  view,  be  a  harmless  power ;  and  may,  perhaps,  by  judi- 
cious management,  become  productive  of  great  public  conven- 
iency.  Nothing,  which  tends  to  facilitate  the  intercourse  betweea 
the  states,  can  be  deemed  unworthy  of  the  public  care."  ^  One 
cannot  but  feel,  at  the  present  time,  an  inclination  to  smile  at 
the  guarded  caution  of  these  expressions,  and  the  hesitating 
avowal  of  the  importance  of  the  power.  It  affords,  perhaps,  one 
of  the  most  striking  proofs,  how  much  the  growth  and  prosperity 
of  the  country  have  outstripped  the  most  sanguine  anticipations 
of  our  most  enlightened  patriots. 

§  1125.  The  post-office  establishment  has  already  become 
one  of  the  most  beneficent  and  useful  establishments  under 
the  national  government.^  It  circulates  intelligence  of  a  com- 
mercial, political,  intellectual,  and  private  nature,  with  incredible 
speed  and  regularity.  It  thus  administers  in  a  very  high  degree^ 
to  the  comfort,' the  interests,  and  the  necessities  of  persons,  ia 
every  rank  and  station  of  life.  It  brings  the  most  distant  places 
and  persons,  as  it  were,  in  contact  with  each  other ;  and  thus 
softens  the  anxieties,  increases  the  enjoyments,  and  cheers  the 
solitude  of  mUiions  of  hearts.*'  It  imparts  a  new  influence  and 
impulse  to  private  intercourse;  and,  by  a  wider  diffusion  of 
knowledge,  enables  political  rights  and  duties  to  be  performed 

1  The  Federalist,  No.  42. 

*  1  Tack.  Black.  Comm.  App.  265 ;  Bawle  on  the  Conft.  ch.  9,  p.  108. 
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with  more  uniformity  and  sound  judgment.  It  is  not  less  effec- 
tive, as  an  instrument  of  the  government  in  its  own  operations. 
In  peace  it  enables  it  without  ostentation  or  expense  to  send  its 
orders,  and  direct  its  measures  for  the  public  good,  and  transfer 
its  funds,  and  apply  its  powers,  with  a  facility  and  promptitude 
which,  compared  with  the  tardy  operations  and  imbecile  expedi- 
ents of  former  times,  seem  like  the  wonders  of  magic.  In  war  it 
is,  if  possible,  still  more  important  and  useful,  communicating 
intelligence  vital  to  the  movements  of  armies  find  navies,  and 
the  operations  and  duties  of  warfare,  with  a  rapidity,  which,  if 
it  does  not  always  insure  victory,  at  least,  in  many  instances, 
guards  against  defeat  and  ruin.  Thus,  its  influences  have 
become,  in  a  public  as  well  as  private  view,  of  incalculable 
value  to  the  permanent  interests  of  the  union.  It  is  obvious 
at  a  moment's  glance  at  the  subject,  that  the  establishment  in 
the  hancljs  of  the  states  would  have  been  wholly  inadequate  to 
these  objects;  and  the  impracticability  of  a  uniformity  of  system 
would  have  introduced  infinite  delays  and  inconveniences  ;  and 
burdened  the  mails  with  an  endless  variety  of  vexatious  taxa- 
tions and  regulations.  No  one  accustomed  to  the  retardations 
of  the  post  in  passing  through  independent  states  on  the  conti- 
nent of  Europe,  can  fail  to  appreciate  the  benefits  of  a  power 
which  prevades  the  union.  The  national  government  is  that 
alone,  which  can  safely  or  effectually  execute  it,  with  equal 
promptitude  and  cheapness,  certainty  and  uniformity.  Already  ^9^ 
the  post-oflice  establishment  realizes  a  revenue  exceeding  two  I  /^ 
millions  of  dollars,  from  which  it  defrays  all  its  own  expenses^  . 
and  transmits  mails  in  various  directions  over  more  than  one 
hundred  and  twenty  thousand  miles.  It  transmits  intelligence 
in  one  day  to  distant  places,  which,  when  the  constitution  was  '"  .. 
first  put  into  operation,  was  scarcely  transmitted  through  the 
same  distance  in  the  course  of  a  week.^     The  rapidity  of  its 

1  In  the  American  Almanac  and  Repository  pablislied  at  Boston  in  1830,  (a  very  val- 
uable pnblication,)  there  is,  at  page  217,  a  tabalar  view  of  the  number  of  post-offices, 
and  amounts  of  postage,  and  net  rcvenne  and  extent  of  roads  in  miles  travelled  bj  the 
mail  for  a  large  namber  of  years  between  1790  and  1828.  In  1790  there  were  seventy- 
five  post-offices,  and  the  amonnt  of  postage  was  $37,933,  and  the  number  of  miles 
travelled  was  1875.  In  1828  there  were  7,530  post-offices,  and  the  amount  of  postage 
was  $1,659,915,  and  the  number  of  miles  travelled  was  115,176.  See  also  American 
Almanac  for  1832,  p.  134.  And  from  Dr.  Liebcr's  Enc^'dopicdia  Americana,  (article 
Pottt,)  it  appears,  that  in  1831,  the  amonnt  of  postage  was  Sl,997,811,  and  the  number 
of  miles  travelled  15,468,692.    The  first  post-office  over  established  in  America,  scenu    - 


^ears. 

Receipts, 

Expenditures, 

No.  miles. 

1790, 

$  .  .  .37,935 

$  .  .  .  32,140 

7,375 

1795, 

160,620 

117,843 

1,799,720 

1800, 

280,504 

213,994 

3,057,964 

1805, 

421,373 

377,367 

4,250,000 

1810, 

551,684 

475,969 

4,694,000 

1815, 

1,043,065 

748,121 

5,001,000 

1820, 

1,111,927 

1,160,926 

8,800,000 

1825, 

1,307,525 

1,229,043 

10,634,680 

1830, 

1,919,300 

1,959,109 

14,500,000 

1835, 

2,993,556 

2,763,041 

25,869,486 

1840, 

4,379,313 

4,627,716 

34,996,525 

t 
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movements  has  been  in  a  general  view  doubled  within  the  last 
twenty  years.  There  are  now  more  than  eight  thousand  five 
hundred  post-offices  in  the  United  States ;  and  at  every  session 
of  the  legislature  new  routes  are  constantly  provided  for,  and 
new  post-offices  established.  It  may,  therefore,  well  be  deemed 
a  most  beneficent  power,  whose  operations  can  scarcely  be  ap- 
plied, except  for  good,  accomplishing  in  an  eminent  degree  some 
of  the  high  purposes  set  forth  in  the  preamble  of  the  constitution, 
forming  a  more  perfect  union,  providing  for  the  common  defence, 
and  promoting  the  general  welfare. 

§  1126.  Under  the  confederation,  (art.  9,)  congress  was  in- 
vested with  the  sole  and  exclusive  power  of  "  establishing  and 
regulating  post-offices  from  one  state  to  another  throughout  the 
United  States,  and  exacting  such  postage  on  the  papers  passing    [ 
through  the  same,  as  may  be  requisite  to  defray  the  expenses  of 


to  have  been  andcr  an  act  of  parliament,  in  1710.  Dr.  Licbcr's  Encyc.  Amer.  artida 
Posts. 

In  Mr.  Professor  Malkin's  Introdnctorj  Lecture  on  History,  before  the  London  Unl- 
Tersity,  in  March,  1830,  he  states,  (p.  14,)  "It  is  understood,  that  in  England  the  fint 
mode  adopted  for  a  proper  and  regular  conveyance  of  letters  was  in  1642,  weekly,  and 
on  horseback  to  every  part  of  the  kingdom.  The  present  improved  system  by  mul- 
coaches  was  not  introduced  until  1782." 

[Thk  Fost-Office  Department.  The  progress  of  this  branch  of  the  public  ser- 
vice, is  illustrative  of  the  rapid  growth  of  the  country,  and  the  extension  of  the  rcsouroet 
of  our  people — their  means  of  communicating  intelligence,  the  advancement  of  popu- 
lation, and  the  settlement  of  the  different  sections  of  the  union.  The  following  table 
will  show  tliis  progress :  — 


Thus,  from  the  small  beginning  of  7,315  miles  of  annual  mail  carriage,  and  an  ex- 
penditure of  $40,000,  has  this  arisen  to  be  one  of  the  most  useful  and  important  depart 
ments  of  our  government,  requiring  the  agency  of  about  14,000  postmasters  and  th^ 
clerks,  3,000  contractors,  besides  a  large  number  connected  with  the  department  in 
various  ways.  To  carry  on  the  complicated  machinery  of  the  general  post-office,  in  all 
its  minute  details,  without  confusion,  requires  system,  method,  and  business  talents  of 
the  highest  order,  foresight,  capacity,  and  an  attention  to  the  business  of  the  depart-  , 
mcnt  onceasing  and  unremitting.  —  Daily  Advertiser,  1843.] 


\ 
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the  said  office."  ^  How  little  was  accomplished  under  it  will  be 
at  once  apparent  from  the  fact,  that  there  were  but  seventy-five 
post-offices  established  in  all  the  United  States  in  the  year  1789 ; 
that  the  whole  amount  of  postage  in  1790  was  only  $37,935 ; 
and  the  number  of  miles  travelled  by  the  mails  only  1875.^ 
This  may  be  in  part  attributable  to  the  state  of  the  country,  and 
the  depression  of  all  the  commercial  and  other  interests  of  the 
country.  Bat  the  power  itself  was  so  crippled  by  the  confedera- 
tion, that  it  could  accomplish  little.  The  national  government 
did  not  possess  any  power,  except  to  establish  post-offices  from 
state  to  state,  (leaving  perhaps,  though  not  intended,  the  whole 
interior  post-offices  in  every  state  to  its  own  regulation,)  and 
the  postage,  that  could  be  taken,  was  not  allowed  to  be  beyond 
the  actual  expenses ;  thus  shutting  up  the  avenue  to  all  improve- 
ments. In  short,  like  every  other  power  under  the  confederation, 
it  perished  from  a  jealousy,  which  required  it  to  live,  and  yet  re- 
fused it  appropriate  nourishment  and  sustenance.* 

§  1127.  In  the  first  draft  of  the  constitution,  the  clause  stood 
thus,  "  Congress  shall  have  power  to  establish  post-offices."  It 
was  subsequently  amended  by  adding  the  words  "and  post- 
roads,"  by  the  vote  of  six  states  against  five ;  and  then,  as 
amended,  it  passed  without  opposition.*  It  is  observable,  that 
the  confederation  gave  only  the  power  to  establish  and  regulate 
post^ffices ;  and  therefore  the  amendment  introduced  a  new  and 
substantive  power,  unknown  before  in  the  national  government 

§  1128.  Upon  the  construction  of  this  clause  of  the  constitu- 
tion, two  opposite  opinions  have  been  expressed.   One  maintains,  ^^ 
that  the  power  to  establish  post-offices  and  post-roads  can  intend  f^^'^^ 
no  more,  than  the  power  to  direct,  where  post-offices  shall  be  X 
kept,  and  on  what  roads  the  mails  shall  be  carried.^     Or,  as  it 
has  been  on  other  occasions  expressed,  the  power  to  establish 


1  There  is,  in  Bioren  and  Dnane's  Edition  of  the  Laws  of  the  United  States,  (vol.  1, 
p.  649,  &c.)  an  account  of  the  post-office  estahlishmcnt,  during  the  revolution  and  be- 
fore the  constitution  was  adopted.  Dr.  Franklin  was  appointed,  in  July,  1775,  the  first 
postmaster-general.  The  act  of  1782  directed,  that  a  mail  should  be  carried  at  least 
once  in  every  week  to  and  from  each  stated  post-office. 

*  American  Almanac,  1830,  p.  217 ;  Dr.  Lieber's  Encyc.  Amer.  article  Posii;  ante, 
TOl.  iii.  p.  24,  note. 

*  SeeSei^eant  on  Const  Introduction,  p.  17,  (2d  edition). 

*  Journal  of  Convention,  220,  256,  257,  261,  357. 

*  4  Elliot's  Debates,  279. 
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post-roads  is  a  power  to  designate  or  point  out  what  roads  shall 
be  mail  roads,  and  the  right  of  passage  or  way  along  them, 
when  so  designated.^  The  other  maintains,  that  although  these 
yi  modes  of  exercising  the  powder  are  perfectly  constitutional;  yet 
they  are  not  the  whole  of  the  power,  and  do  not  exhaust  it 
On  the  contrary,  the  power  comprehends  the  right  to  make,  or 
construct  any  roads  which  congress  may  deem  proper  for  the 
conveyance  of  the  mail,  and  to  keep  them  in  due  repair  for  such 
purpose. 

§  1129.  The  grounds  of  the  former  opinion  seem  to  be  as  fol- 
lows. The  power  given  under  the  confederation  never  practi- 
<;ally  received  any  other  construction.  Congress  never  undertook! 
to  make  any  roads,  but  merely  designated  those  existing  roadsA 
on  which  the  mail  should  pass.  At  the  adoption  of  the  consti- 
tution there  is  not  the  slightest  evidence,  that  a  different  arrange- 
ment, as  to  the  limits  of  the  power,  was  contemplated.  On  the 
contrary,  it  was  treated  by  the  Federalist,  as  a  harmless  power, 
and  not  requiring  any  comment.^  The  practice  of  the  govern- 
ment, since  the  adoption  of  the  constitution,  has  conformed  to 
this  view.  The  first  act  passed  by  congress,  in  1792,  is  entitled 
"  an  act  to  establish  post-offices  and  post-roads."  The  first  seo* 
tion  of  this  act  established  many  post-offices  as  well  as  post- 
roads.  It  was  continued,  amended,  and  finally  repealed,  by  a 
series  of  acts  from  1792  to  1810;  all  of  which  acts  have  the 
same  title,  and  the  same  provisions  declaring  certain  roads  to  be 
post-roads.  From  all  of  which  it  is  manifest,  that  the  legislature 
supposed,  that  they  had  established  post-roads  in  the  sense  of  the 
constitution,  when  they  declared  certain  roads,  then  in  existence, 
to  be  post-roads,  and  designated  the  routes,  along  which  the 
mails  were  to  pass.  As  a  further  proof  upon  this  subject,  the 
statute-book  contains  many  acts  passed  at  various  times,  during 
a  period  of  more  than  twenty  years,  discontinuing  certain  post- 
roads.^  A  strong  argument  is  also  derivable  from  the  practice 
of  continental  Europe,  which  must  be  presumed  to  have  been 
known  to  the  framers  of  the  constitution.  Different  nations  in 
Europe  have  established  posts,  and  for  mutual  convenience  have 
stipulated  a  free  passage  for  the  posts  arriving  on  their  frontiers 
through  their  territories.     It  is  probable,  that  the  constitution  in- 


1  4  Elliot's  Debates,  354 ;  Ibid.  233.  »  The  Federalist,  No.  42. 

>  4  Elliot's  Debates,  354. 
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tended  nothing  more  by  this  provision,  than  to  enable  congress 
to  do  by  law,  without  consulting  the  states,  what  in  Europe  can 
be  done  only  h"^  treaty  or  compact.  It  was  thought  necessary 
to  insert  an  express  provision  in  the  constitution,  enabling  the 
government  to  exercise  jurisdiction  over  ten  miles  square  for  a 
seat  of  government,  and  of  such  places,  as  should  be  ceded  by 
the  states  for  forts,  arsenals,  and  other  similar  purposes.  It  is 
incredible,  that  such  solicitude  should  have  been  expressed  for 
such  inconsiderable  spot^,  and  yet  that,  at  the  same  time,  the 
constitution  intended  to  convey  by  implication  the  power  to  con- 
struct roads  throughout  the  whole  country,  with  the  consequent 
right  to  use  the  timber  and  soil,  and  to  exercise  jurisdiction  over 
them.  It  may  be  said,  that,  unless  congress  have  the  power,  the 
mail  roads  might  be  obstructed  or  discontinued,  at  the  will  of 
the  state  authorities. /^ut  that  consequence  does  not  follow  ;  for 
when  a  road  is  declared  by  law  to  be  a  mail  road,  the  United 
States  have  a  right  of  way  over  it ;  and,  until  the  law  is  re- 
pealed, such  an  interest  in  the  use  of  it,  as  that  the  state  author- 
ities could  not  obstruct  it.^*  The  terms  of  the  constitution  are 
perfectly  satisfied  by  this  limited  construction,  and  the  power  of 
congress  to  make  whatever  roads  they  may  please,  in  any  state, 
would  be  a  most  serious  inroad  upon  the  rights  and  jurisdiction 
of  the  states.     It  never  could  have  been  contemplated.^ 


'  1  4  Elliot's  Debates,  354,  355. 

'  Awaro  of  the  difficulties  attendant  upon  this  extromclj  strict  constraction,  another 
)  has  been  attempted,  which  is  more  liberal,  but  which  has  been  thought  (as  will  be  here- 

after seen)  to  surrender  the  substance  of  the  argument^  It  will  be  most  satisfactory  to 
^  give  it  in  the  ycrj  words  of  its  most  distinguished  advocate :  — 

"  The  first  of  tliese  grants  is  in  the  following  words  :  '  Congress  shall  have  power  to 

establish  post-offices  and  post-roads/    What  is  the  just  import  of  these  words,  and  the 

extent  of  the  grant  ?    The  word  '  establish '  is  the  ruling  term ;  post-offices  and  post- 

.  roads '  are  the  subjects,  on  which  it  acts.    The  question,  therefore,  is,  what  power  is 

.  ,  ghmted  by  that  word  1   The  sense,  in  which  words  are  coii^^Iy  used,  is  that,  in  which 

,  they  are  to  be  understood  in  all  transactions  between  public  bodies  and  individuals. 

f  The  intention  of  the  parties  is  to  prevail,  and  there  is  no  better  way  of  ascertaining  it, 

than  by  giving  to  the  terms  used  their  ordinary  import.    If  wd  were  to  ask  any  number 

of  our  most  enlightened  citizens,  who  had  no  connection  with  public  affairs,  and  whose 

^  minds  were  unprejudiced,  what  was  the  import  of  the  word  '  establish,'  and  the  extent 

'  of  the  grant,  which  it  controls,  we  do  not  think,  that  there  would  be  any  difference  of 

'  opinion  among  them.    We  are  satisfied,  that  all  of  them  would  answer,  that  a  power 

'  was  thereby  given  to  congress  to  fix  on  the  towns,  court-houses,  and  other  places, 

throughout  our  union,  at  which  there  should  be  post-offices  ;  the  routes,  by  which  the 

/  mails  should  be  carried  from  one  post-office  to  another,  so  as  to  diffuse  intelligence  as 

\  ezteniively,  and  to  make  the  institution  as  useful,  as  possible ;  to  fix  the  postage  to  be- 

(  VOL.  n.  7 
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^  1130.  The  grounds  upon  which  the  other  opinion  is  main- 
tained, are  as  follows :  This  is  not  a  question  of  implied  power ; 

]>uiil  oil  cvL-iy  Ivltcr  ami  packpl  tliuii  carried  la  snpiiort  llie  catabllsliint^t ;  and  to  protect 
lliG  po«l-olGcCB  and  mails  from  mlibciy,  hy  funxMog  thonc  vho  should  commil  the 
oflvncc,  Tbo  idea  of  a  riglil  to  lu]'  olT  the  roads  of  tho  Uniled  Slatrn,  on  a  general 
schIi!  of  improvumcnl ;  to  lake  the  soil  from  the  proprietor  hj  Torre ;  to  extablisli  turn- 
pikuH  un  J  tatlii,  and  to  punish  otTendi'rs  in  the  manner  slated  above,  would  never  oerur 
10  iiiiy  such  jierson,  Tlie  use  of  tho  cxisliiig  roml,  by  the  stage,  mail-rflmer,  or  posi- 
1>nT,  in  passing  over  it.  as  olhers  Un,  it  all  that  would  bo  lliought  of;  Ihe  juriidietion 
and  soil  remaining  to  tho  atatc,  with  a  ri),'ht  in  the  etatc,  or  those  anlborizcd  bj  its  leg- 
islikture,  to  clianp:  ihe  road  nt  pleasure. 

"  Tlic  intention  of  the  iiartie*  U  supported  by  other  proof,  wliich  ought  to  plaeo  it 
lierond  ail  doubt.  In  the  former  art  of  i^vemmenl,  (the  conredcinlion,)  neSnd  a  grant 
for  the  BBTnu  putpoec,  expressed  in  iho  following  words :  "  The  United  States,  in  con- 
gtvss  osscmbled,  shall  have  the  sole  nnd  exclnfirc  right  and  power  of  establishing  and 
TU);ulaiing  post-odieeji  from  one  state  lo  another,  tbroughont  tlie  Uniled  States,  and  of 
e^tnrting  sneli  pwtufpj  on  llie  {inpers  passing  ihrou(di  the  same,  as  may  be  requisiio  to 
defray  the  ej[pen!ie!>  of  the  said  post-office.'  Tlictcmi  'establish'  waslikewisc  the  ruling 
one,  in  that  instnimcnt,  and  was  evidently  intended  and  audentood,  lo  give  a  power 
'  simply  and  solclj  lo  fix  where  thcrv  should  ho  posl-otDecs.  By  transferring  tbia  term 
from  Ilic  ronfedenuion  into  the  constitution,  i(  wim  doulille«s  intended,  iliut  it  sliould  be 
nnderstMHl  in  tlie  same  sense  in  the  latter,  thul  it  km  in  iho  former  insinimenl,  and  to 
l>c  n]>plied  alike  to  posi-olBi.'es  and  posl-roads.  In  wljatever  sense  it  is  applied  to  post- 
olDees,  it  must  bo  applied  In  the  same  lienso  to  post-roods.  But  it  muj  bo  asked,  if 
sui'h  WOK  the  intention,  why  were  not  nil  the  other  ti'mis  of  the  grant  tmnsferred  with  it? 
The  reason  U  obvious.  The  confederation  being  n  bond  of  union  bclwecn  independent 
EIntes,  it  was  iieecsBar;,  in  granting  the  powers,  which  were  lo  lie  exercised  over  them, 
to  be  very  explicit  and  minute  in  detining  tho  powers  granted.  ])nt  the  constitution,  to 
tlio  extent  of  its  powers,  having  ineorporalcd  the  slates  into  one  govemtnent,  like  tlio 
government  of  the  slates.  Individually,  fewer  words,  in  defining  Ihe  powers  granted  bj 
it  were  not  only  adui)naie,  but  perhaps  lietlcr  odajited  to  the  purpose.  We  find,  that 
brevity  is  u  characlerisiic  of  the  instnimenl.  Ilnd  it  been  intended  to  convej  a  more 
enlarged  power  in  the  constitution,  than  hud  been  granted  in  ihe  eon  federation,  surcly 
tho  same  controlling  term  would  not  have  been  used;  or  other  words  would  liave  been 
added,  to  show  such  intention,  Tnd  to  mark  iho  extent,  to  which  tho  power  should  be 
carried.  Ii  is  a  liberal  construction  of  the  powers  granted  in  tliu  constitution,  by  this 
term,  to  include  in  it  all  the  powen),  lluit  went  granted  in  tho  confederation  by  icnus, 
which  spcdficnltj  deiine<I  (and  as  was  suppOEcd),  extended  iheir  limitd.  It  would  be 
abinrd  to  SDy,  that,  by  omitting  from  ihe  constitution  any  portion  of  the  phnueologf, 
which  was  deemed  important  in  the  confedeiaiion,  the  import  of  that  term  was  enlarged, 
and  with  it  the  powers  of  the  constilution,  in  a  proportional  degree,  beyond  what  tliej 
were  in  the  eonfe<tcratlon.  The  right  lo  exaei  poFtnge  and  to  protect  the  post-offices 
and  mails  from  robbery,  by  punishing  tho  oReiiders,  may  fairly  be  considcixkl,  as  inci- 
dents to  the  grant,  eineo,  without  it,  the  object  of  the  grant  might  lie  defeated.  What- 
ever is  absolutely  necessary  to  tho  accomplishment  of  the  object  of  tho  grunt,  though 
not  specified,  may  fairly  be  considered  as  included  in  it.  Ileyond  this  the  doeirina  of 
incidental  power  cannot  be  carried. 

"  If  we  go  back  lo  the  origin  of  our  settlements  and  instil atiotis,  and  troeo  their  pro- 
gress down  to  the  Revolalion,  wo  shall  sec,  that  it  was  In  this  sense,  and  in  notie  other, 
that  the  power  was  exercised  by  all  oar  colonial  gOTOmmenlB.  Post-offices  were 
mode  lor  the  country,  and  not  ihe  conatry  for  them.    They  vc  tho  offspring  of  im- 
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/  but  of  express  power.  We  are  not  now  looking  to  what  are 
properly  incidents,  or  means  to  carry  into  effect  given  powers ; 
but  are  to  construe  the  terms  of  an  express  power.  #  The  words 
of  the  constitution  are,  "  Congress  shall  have  power  to  establish 
post-offices  and  post-roads."  What  is  the  true  meaning  of  these 
words  ?  There  is  no  such  known  sense  of  the  word  "  establish," 
as  to  "  direct,"  "  designate,"  or  "  point  out."     And  if  there  were. 


provement.  They  never  go  before  it.  Settlements  arc  first  made;  after  which  the 
progress  is  uniform  and  simple,  extending  to  objects  in  regular  order,  most  necessary  to 
the  comfort  of  man ;  schools,  places  of  public  worship,  court-houses,  and  markets ; 
post-offices,  follow.  Roads  may,  indeed,  bo  said  to  be  coeval  with  settlements.  They 
lead  to  all  the  places  mentioned,  and  to  eyery  other,  which  the  various  and  complicated 
interests  of  society  require. 

"  It  is  believed,  that  not  one  example  can  be  given,  from  the  first  settlement  of  our 
country  to  the  adoption  of  this  constitution,  of  a  post-office  being  established,  without 
a  view  to  existing  roads ;  or  of  a  single  road  having  been  made  by  pavement,  turn- 
pike, &c.  for  the  solo  purpose  of  accommodating  a  post-office.  Such,  too,  is  the  uniform 
progress  of  all  societies.  In  granting  then  this  power  to  the  United  States,  it  was, 
undoubtedly,  intended  by  the  framers  and  ratificrs  of  the  constitution,  to  convey  it  in 
the  sense  and  extent  only  in  which  it  had  been  understood  and  exercised  by  the  previous 
authorities  of  the  country. 

"  This  conclusion  is  confirmed  by  the  object  of  the  grant  and  the  manner  of  its  execu- 
tion. The  object  is  the  transportation  of  the  mail  throughout  the  United  States,  which 
may  l>o  done  on  horseback,  and  was  so  done,  until  lately,  since  the  establishment  of 
stages.  Between  the  great  towns,  and  in  other  places,  where  the  population  is  dense, 
stages  are  preferred,  because  they  afford  an  additional  opportunity  to  make  a  profit  from 
passengers.  But  where  the  population  is  sparse,  and  on  cross  roads,  it  is  generally  carried 
on  horseback.  Unconnected  with  passengers  and  other  objects,  it  cannot  bo  doubted, 
that  the  mail  itself  may  be  carried  in  every  part  of  our  union,  with  nearly  as  much 
economy,  and  greater  despatch,  on  horseback,  than  in  a  stage ;  and  in  many  parts  with 
much  greater.  In  every  part  of  the  union,  in  which  stages  can  be  preferred,  the  roads 
are  sufficiently  good,  provided  those  which  serve  for  every  other  purpose,  will  accoihmo- 
date  them.  In  every  other  part,  where  horses  alone  are  used,  if  other  people  pass  them 
on  horseback,  surely  the  mail-carrier  can.  For  an  object  so  simple  and  so  easy  in  the 
execution,  it  would,  doubtless,  excite  surprise,  if  it  should  bo  thought  proper  to  appoint 
commissioners  to  lay  off  the  country  on  a  great  scheme  of  improvement,  with  the  power 
to  shorten  distances,  reduce  heights,  level  mountains,  and  pave  surfaces. 

"  If  the  United  States  possessed  the  power  contended  for  under  this  grant,  might  they 
not,  in  adopting  the  roads  of  the  individual  states  for  the  carriage  of  the  mail,  as  has 
'been  done,  assume  jurisdiction  over  them,  and  preclude  a  right  to  interfere  with  or  alter 
them  ?  Might  they  not  establish  turnpikes,  and  exercise  all  the  other  acts  of  sovereignty, 
above  stated,  over  such  roads,  necessary  (o  protect  them  from  injury,  and  defray  tho 
expense  of  repairing  them  ?  Surely,  if  the  right  exists,  these  consequences  necessarily 
followed,  as  soon  as  the  road  was  established.  The  absurdity  of  such  a  pretension  must 
bo  apparent  to  all,  who  examine  it.  In  this  way,  a  largo  portion  of  tho  temtory  of 
every  state  might  be  taken  from  it ;  for  there  is  scarcely  a  road  in  any  state,  which  will 
not  be  used  for  the  transportation  of  the  mail.  A  new  field  for  legislation  and  internal 
improvement  would  thus  be  opened.''  President  Monroe's  Message,  of  4th  May,  1822, 
p.  24  to  27. 
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it  docs  not  follow,  that  a  special  or  peduliar  sense  is  to  be  given  to 
the  words,  not  conformable  to  their  general  meaning,  unless  that 
sense  be  rcc^ired  by  the  context,  or,  at  least,  better  harmonizes 
with  the  subject-matter,  and  objects  of  the  power,  than  any  other 
sense.  That  cannot  be  pretended  in  the  present  ease.  The  re- 
ceived general  meanings,  if  not  the  only  meanings  of  the  word 
"establish,"  are,  to  settle  firmly,  to  confirm,  to  fix,  to  form  or 
modify,  to  found,  to  build  firmly,  to  erect  permanently.^  And  it 
is  no  small  objection  to  any  construction,  that  it  requires  the 
word  to  be  deflected  from  its  received  and  usual  meaning ;  and 
gives  it  a  meaning  unknown  to,  and  unacknowledged  by  lexicog- 
raphers. Especially  is  it  objectionable  and  inadmissible,  where 
the  received  and  common  meaning  harmonizes  with  the  subject- 
matter  ;  and  if  the  very  end  were  required,  no  more  exact  expres- 
sion could  ordinarily  be  used.  In  legislative  acts,  in  state  papers, 
and  in  the  constitution  itself,  the  word  is  found  with  the  same 
general  sense  now  insisted  on  ;  that  is,  in  the  sense  of,  to  create,  i 
to  form,  to  make,  to  construct,  to  settle,  to  build  up  with  a  viewV 
to  permanence.  Thus,  our  treaties  speak  of  establishing  regula- 
tions of  trade.  Our  laws  speak  of  establishing'  navy-hospitals, 
where  land  is  to  be  purchased,  work  done,  and  buildings  erected ; 
of  establishing'  trading-houses  with  the  Indians,  where  houses  are 
to  be  erected  and  other  things  done.  The  word  is  constantly 
used  in  a  like  sense  in  the  articles  of  confederation.  The  author- 
ity is  therein  given  to  congress  of  establishing  rules  in  cases  of 
captures ;  of  establishing  courts  of  appeal  in  cases  of  capture ; 
and,  what  is  directly  in  point,  of  establishing, drnd  regulating  post- 
offices.  Now,  if  the  meaning  of  the  word  here  was  simply  to 
point  out,  or  designate  post-otfices,  there  would  have  been  an  end 
of  all  further  authority,  except  of  regulating  the  post-ofllces,  so 
^.  designated  and  pointed  out.  Under  such  circumstances,  how 
could  it  have  been  possible  under  that  instrument  (which  de- 
clares, that  every  power  not  expressly  delegated  shall  be  retained 
by  the  states)  to  find  any  authority  to  carry  the  mail,  or  to  make 
contracts  for  this  purpose  ?  much  more  to  prohibit  any  other  per- 
sons under  penalties  from  conveying  letters,  despatches,  or  other 
packets  from  one  place  to  another  of  thje  United  States  ?  The 
very  first  act  of  the  continental  congress  on  this  subject  was,  "for 
establishing  a  post,"  (not  a  post-office ;)  and  it  directed,  "  that  a 


1  Johnson's  Diet,  ad  verb. ;  Webster's  Diet.  ibid. 
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line  of  posts  be  appointed  under  the  direction  of  the  postmaster- 
general,  from  Falmouth,  in  New  England,  to  Savannah,  in  Geor- 
gia, with  as  many  cross  posts,  as  he  shall  think  fit;''  and  it  di- 
rects the  necessary  expenses  of  the  "  establishment "  beyond  the 
revenue  to  be  paid  out  by  the  United  Colonies.^  Under  this, 
and  other  supplementary  acts,  the  establishment  continued  until 
October,  1782,  when,  under  the  articles  of  confederation,  the 
establishment  was  reorganized,  and  instead  of  a  mere  appoint- 
ment and  designation  of  post-offices,  provision  was  made,  "  that 
a  continued  communication  of  posts  throughout  the  United 
States  shall  be  established  and  maintained,"  &c. ;  and  many 
other  regulations  were  made,  wholly  incompatible  with  the 
narrow  construction  of  the  words  now  contended  for.^ 

§  1131.  The  constitution  itself  also  uniformly  uses  the  word 
"  established  "  in  the  general  sense,  and  never  in  this  peculiar  and 
narrow  sense.  It  speaks  in  the  preamble  of  one  motive  being, 
"  to  establish  justice,"  and  that  the  people  do  ordain  and  establish 
this  constitution.  It  gives  power  to  establish  a  uniform  rule  of 
naturalization  and  uniform  laws  on  the  subject  of  bankruptcies. 
Does  not  this  authorize  congress  to  make,-  create,  form,  and  con- 
struct laws  on  these  subjects?  It  declares,  that  the  judicial 
power  shall  be  vested  in  one  supreme  court,  and  in  such  inferior 
courts,  as  congress  may,  from  time  to  time,  ordain  and  establish. 
la  not  a  power  to  establish  courts  a  power  to  create,  and  make, 
and  regulate  them?  It  declares,  that  the  ratification  of  nine 
states  shall  be  sufficient  for  the  establishment  of*  this  consti- 
tution between  the  states  so  ratifying  the  same.^  And  in  one  of 
the  amendments,  it  provides,  that  congress  shall  make  no  law 
respecting  an  establishment  of  religion.  It  is  plain,  that  to  con- 
strue the  word  in  any  of  these  cases,  as  equivalent  to  designate 
or  point  out^  ^o\x\(3l  be  absolutely  absurd.  The  clear  import  of 
the  word  is,  to  create,  and  form,  and  fix  in  a  settled  manner. 
Referring  it  to  the  subject-matter,  the  sMse,  in  no  instance  can 
be  mistaken.  To  estabttstrcourt^,  is  to  create,  and  form,  and 
regulate  them.  To  establish  rules  of  naturalization  is  to  frame 
and  confirm  such  rules.     To  establish  laws  on*  the  subject  of 


^  Ordinance  of  26th  July,  1775 ;  1  Joaraal  of  Congress,  177, 178. 
>  Ordinance,  18  Oct.  1782 ';  1  U.  S.  Laws,  (Bioren  &  Daane,)  651 ;  7  Joam.  of  Con- 
gress, 503. 
*  See  4  Elliot's  Debates,  356. 
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bankniptcies,  is  to  frame,  fix,  and  pass  th(?m.  To  establish  the 
{constitution,  is  to  make,  and  fix,  and  erect  it,  as  a  permanent  form 
of  government.  In  the  same  manner,  to  establish  post-offices 
and  podt-roads,  is  to  frame  and  pass  laws,  to  erect,  make,  form^ 
regulate,  and  preserve  them.  Whatever  is  necessary,  whatever 
is  appropriate  to  this  purpose,  is  within  the  power. 

§  1132.  Besides;  upon  this  narrow  construction,  what  becomes 
of  the  power  itself?  If  the  power  be  to  point  out  or  designate 
post-offices^  then  it  supposes,  that  there  already  exist  some  offices, 
out  of  which  a  designation  can  be  made.  It  supposes  a  power 
to  select  among  other  things  of  the  same  nature.  Now,  if  an 
office  docs  not  already  exist  at  the  place,  how  can  it  be  desig- 
nated as  a  post-office?  If  you  cannot  create  a  post-office,  yoa 
can  do  no  more  than  mark  out  one  already  existing.  In  short, 
these  rules  of  strict  construction  might  be  pressed  still  further; 
and,  as  the  power  is  only  given  to  designate,  not  offices,  but  post- 
offices,  the  latter  must  be  already  in  existence;  for  otherwise  the 
power  must  be  read,  to  designate  what  offices  shall  be  used,  as 
post-offices,  or  at  what  places  post-offices  shall  be  recognized ; 
either  of  which  is  a  departure  from  the  supposed  literal  interpre- 
tation. 

§  1133.  In  the  next  place,  let  us  see,  what  upon  this  narrow 
interpretation  becomes  of  the  power  in  another  aspect  It  is  to 
establish  post-offices.  Now,  the  argument  supposes,  that  this 
does  not  authorize  the  purchase  or  erection  of  a  building  for  an 
office ;  but  it  does  necessarily  suppose  the  authority  to  erect  or 
create  an  office ;  to  regulate  the  duties  of  the  officer;  and  to  fix  ■" 
a  place  (officina)  where  his  business  is  to-be  performed.  It  then 
unavoidably  includes,  not  merely  a  power  to  designate,  but  a 
power  to  create  the  thing  intended,  and  to  do  all  other  acta  to 
make  the  thing  effectual ;  that  is,  to  create  the  whole  system  ap- 
propriate to  a  post-office  establishment.  Now,  this  involves  a 
plain  departure  from  the  very  ground  of  the  argument  It  is  no 
longer  a  power  to  designate  a  thing,  or  mark  out  a  route;  but  it 
is  a. power  to  create,  and  fix  every  other  thing  necessary  and  ap- 
propriate to  post-offices.  The  argument,  therefore,  resorts  to  im- 
plications in  order  to  escape  from  its  own  narrow  interpretation,' 
and  the  very  power  to  designate  becomes  a  power  to  create 
■offices,  and  frame  systems,  and  institute  penalties,  and  raise  rev- 
enue, and  make  .contracts.     It  becomes,  in  fact,  the  very  thing, 
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which  the  other  argument  supposes  to  be  the  natural  sense, 
namely,  the  power  to  erect  and  maintain  a  post-office  establish- 
ment. 

§  1134.  Under  any  other  interpretation,  the  power  itself  would 
become  a  mere  nullity.  If  resort  be  had  to  a  very  strict  and 
critical  examination  of  the  words,  the  power  "  to  establish  post- 
offices  "  imports  no  more  than  the  power  to  create  the  offices  in- 
tended ;  that  done,  the  power  is  exhausted,  and  the  words  are 
satisfied.  The  power  to  create  the  office  does  not  necessarily  in- 
clude the  power  to  carry  the  mail,  or  regulate  the  conveyance  of 
letters,  or  employ  carriers.  The  one  may  exist  independently  of 
the  other.  A  state  might  w^ithout  absurdity  possess  the  right  to 
carry  the  mail,  while  the  United  States  might  possess  the  right 
to  designate  the  post-offices,  at  which  it  should  be  opened,  and 
provide  the  proper  officers ;  or  the  converse  powers  might  belong 
to  each.  It  would  not  be  impracticable,  though  it  would  be  ex- 
tremely inconvenient  and  embarrassing.  Yet,  no  man  ever 
imagined  such  a  construction  to  be  justifiable.  And  why  not? 
Plainly  because  constitutions  of  government  are  not  instruments 
to  be  scrutinized,  and  weighed  upon  metaphysical  or  grammat- 
ical niceties.'  They  do  not  turn  upon  ingenious  subtleties ;  but 
are  adapted  to  the  business  and  exigencies  of  human  society ; 
and  the  powers  given  are  understood  in  a  large  sense,  in  order  to 
secure  the  public  interests.  Common  sense  becomes  the  guide, 
and  prevents  men  from  dealing  with  mere  logical  abstractions. 
Under  the  confederation,  this  very  power  to  establish  post-offices 
was  construed  to  include  the  other  powers  already  named,  and 
others  far  more  remote.  It  never  entered  into  the  heads  of  the 
wise  men  of  those  days,  that  they  possessed  a  power  to  create 
post-offices,  without  the  power  to  create  all  the  other  things  nec- 
essary to  make  post-offices  of  some  human  use.  They  did  not 
dream  of  post-offices  without  posts,  or  mails,  or  routes,  or  carri- 
ers. It  would  have  been  worse  than  a  mockery.  Under  the 
confederation,  with  the  strict  limitation  of  powers,  which  that 
instrument  conferred,  they  put  into  operation  a  large  system  rfor 
the  appropriate  purposes  of  a  post-office  establishment.^  No 
man  ever  doubted,  or  denied  the  constitutionality  of  this  exercise 
of  the  power.  It  was  largely  construed  to  meet  the  obvious 
intent,  for  which  it  was  delegated.     The  words  of  the  constitu- 

1  See  Act  of  18th  of  October,  1782. 
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tion  are  more  extensive,  than  those  of  the  confederation.  In  the 
latter,  the  words  to  establish  ^^ post-roads^^  are  not  to  be  found. 
These  words  were  certainly  added  for  some  purpose.  And  if  any, 
foi;  what  other  purpose,  than  to  enable  congress  to  lay  out  and 
make  roads  ?  ^ 

§  1135.  Under  the  constitution  congress  has,  without  any 
questioning,  given  a  liberal  construction  to  the  power  to  establish  | 
post-o(Hces  and  post-roads.  It  has  been  truly  said,  that  in  a  strict 
sense,  '<  this  power  is  executed  by  the  single  act  of  making  the 
establishment.  But  from  this  has  been  inferred  the  power  and 
duty  of  carrying  the  mail  along  the  post-road  from  one  post-office 
to  another.  And  from  this  implied  power,  has  been  again  in- 
ferred the  right  to  punish  those,  who  steal  letters  from  the  post- 
office,  or  rob  the  mail.  It  may  be  said  with  some  plausibilityi 
that  the  right  to  carry  the  mail,  and  to  punish  those,  who  rob  it, 
13  not  indispensably  necessary  to  the  establishment  of  a  post- 
office  and  a  post-road.  This  right  is  indeed  essential  to  the  ben- 
eficial exercise  of  the  power ;  but  not  indispensably  necessary  to 
its  existence."  ^ 

§  1136.  The  whole  practical  course  of  the  government  upon 
this  subject,  from  its  first  organization  down  to  the  present  time, 
under  every  administration,  has  repudiated  the  strict  and  narrow 
construction  of  the  words  above  mentioned.®  The  power  to  es- 
tablish post-offices  and  post-roads  has  never  been  understood  to 
include  no  more  than  the  power  to  point  out  and  designate  post* 
offices  and  post-roads.  Resort  has  been  constantly  had  to  the 
more  expanded  sense  of  the  word  "  establish ; "  and  no  other 
sense  can  include  the  objects,  which  the  post-office  laws  iiave 
constantly  included.  Nay,  it  is  not  only  not  true,  that  these 
laws  have  stopped  short  of  an  exposition  of  the  words  suffi- 
ciently broad  to  justify  the  making  of  roads;  but  they  have  in- 
cluded exercises  of  .power  far  more  remote  from  the  immediate 
objects.  If  the  practice  of  the  government  is,  therefore,  of  any 
weight  in  giving  a  constitutional  interpretation,  it  is  in  favor  q£ 
the  liberal  interpretation  of  the  clause. 

§  1137.  The  fact,  if  true,  that  congre^  have  not  hitherto  made 
any  roads  for  the  carrying  of  the  mail,'Vould  not  affect  the  right 


1  4  Elliot's  Debates,  356. 

«  McCuUochy,  Maryland,  4  Wheat.  K.  416,  417. 

»  See  the  laws  referred  to  in  Pastnuuter-GenmU  v.  Early,  12  Wheat.  B.  136, 144, 145 
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m  touch  the  question.  It  is  not  doubted  that  the  power  is  prop- 
erly carried  into  effect  by  making  certain  state  roads  post- 
roads.  When  congress  found  those  roads  suited  to  the  purpose, 
there  could  be  no  constitutional  reason  for  refusing  to  establish 
them  as  mail-routes.  The  exercise  of  authority  was  clearly  ^ 
within  the  scope  of  the  power.  But  the  argument  would  have 
it,  that  because  this  exercise  of  the  power,  clearly  within  its 
scope,  has  been  hitherto  restrained  to  making  existing  roads] 
post-roads,  therefore  congress  cannot  proceed  constitutionally  tor 
make  a  post-road  where  no  road  now  exists.  »-^his  is  clearly 
what  lawyers  call  a  nan  sequitur.  It  might  with  just  as  much 
propriety  be  urged,  that,  because  congress  had  not  hitherto  used 
a  particular  means  to  execute  any  other  given  power,  therefore  it 
could  not  now  do  it.  If,  for  instance,  congress  had  never  pro- 
vided a  ship  for  the  navy  except  by  purchase,  they  could  not 
now  authorize  ships  to  be  built  for  a  navy,  or  d  converso.  If  they 
had  not  laid  a  tax  on  certain  goods,  it  could  not  now  be  done. 
If  they  had  never  erected  a  custom-house,  or  a  court-hous(»,  they 
could  not  now  do  it.  Such  a  mode  of  reasoning  would  be 
deemed  by  all  persons  wholly  indefensible. 

§  1138.  But  it  is  not  admitted  that  congress  have  not  exer- 
cised this  very  power,  with  reference  to  this  very  object  By  the 
act  of  2l8t  of  April,  1806,  (ch.  41,)  the  president  was  authorized 
to  cause  to  be  opened  a  road  from  the  frontier  of  Georgia,  on 
the  route  from  Athens  to  New  Orleans^  and  to  cause  to  be 
opened  a  road  or  roads  through  the  territory,  then  lately  ceded 
by  the  Indians  to  the  United  States,  from  the  river  Mississippi 
to  the  Ohio,  and  to  the  former  Indian  boundary  line,  which 
was  established  by  the  treaty  of  Greenville;  and  to  cause  to 
be  opened  a  road  from  Nashville,  in  the  state  of  Tennessee,  to 
Natchez,  in  the  Mississippi  Territory.  The  same  remark  applies 
to  the  act  of  29th  of  March,  1806,  (ch.  19,)  "  to  regulate  the 
laying  out  and  making  a  road  from  Cumberland,  in  the  state 
of  Maryland,  to  the  state  of  Ohio."  Both  of  these  acts  were 
passed  in  the  administration  of  President  Jefferson,  who,  it  is  'Sji 
well  known,  on  other  occasions  maintained  a  strict  construction  ' ' 
of  the  constitution. 

§  1139.  But,  passing  by  considerations  of  this  nature,  why 
does  not  the  power  to  establish  post-offices  and  post-roads 
include  the  power  to  make  and  construct  them,  when  wanted, 
as  well  as  the  power  to  establish  a  navy  hospital,  or  a  custom- 
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house,  a  power  to  make  and  construct  them  ?  The  latter  is  no£ 
doubted  by  any  persons;  why,  then,  is  the- former?  In  each 
case,  the  sense  of  the  ruling  term  "  establish  "  would  seem  to 
be  the  same ;  in  each,  the  power  may  be  carried  into  effect  by 
means  short  of  constructing  or  purchasing  the  things  authorized. 
A  temporary  use  of  a  suitable  site  or  buildings  may  possibly  be 
obtained,  with  or  without  hire.  Besides,  why  may  not  congress 
purchase  or  erect  a  post-office  building,  and  buy  the  necessary 
land,  if  it  be,  in  their  judgment,  advisable?  Can  there  be  a  just 
doubt,  that  a  power  to  establish  post-offices  includes  this  power, 
just  as  much  as  a  power  to  establish  custom-houses  would  to 
build  the  latter?  Would  it  not  be  a  strange  construction  to 
say,  that  the  abstract  office  might  be  created,  but  not  the 
officina,  or  place,  where  it  could  be  exercised  ?  There  are  many 
places  peculiarly  fit  for  local  post-offices,  where  no  suitable 
building  might  be  found.  And,  if  a  power  to  construct  post-' 
office  buildings  exists,  where  is  the  restraint  upon  constructing 
roads  ? 

§  1140.  It  is  said,  that  there  is  no  reason  why  congress 
should  be  invested  with  such  a  power,  seeing  that  the  state 
roads  may  and  will  furnish  convenient  routes  for  the  maik 
When  the  state  roads  do  furnish  such  routes,  there  can  certainly 
be  no  sound  policy  in  congress  making  other  routes.  But  there 
is  a  great  difference  between  the  policy  of  exercising  a  power 
and  the  right  of  exercising  it.  But,  suppose  the  state  roads  do 
not  furnish  (as  in  point  of  fact  they  did  not  at  the  time  of  the 
adoption  of  the  constitution,  and  as  hereafter,  for  many  exigen- 
cies of  the  government  in  times  of  war  and  otherwise,  they  may 
not)  suitable  routes  for  the  mails,  what  is  then  to  be  done  ?  Is 
the  power  of  the  general  government  to  be  paralyzed  ?  Suppose 
a  mail  road  is  out  of  repair  and  founderous,  cannot  congress 
authorize  the  repair  of  it  ?  If  they  can,  why  then  not  make  it 
originally?  Is  the  one  more  a  means  to  an  end  than  the  other? 
If  not,  then  the  power  to  carry  the  mails  may  be  obstructed, 
nay,  may  be  annihilated,  by  the  neglect  of  a  state.^  Could  it 
have  been  the  intention  of  the  constitution,  in  the  exercise  of 
this  most  vital  power,  to  make  it  dependent  upon  the  will  or  the 
pleasure  of  the  states  ? 

§  1141.   It  has  been  said,  that  when  once  a  state  road  is  made 

1  4  Elliot's  Debates,  356. 
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a  post-road  by  an  act  of  congress,  the  national  government  have 
acquired  such  an  interest  in  the  use  of  it,  that  it  is  not  compe- 
tent for  the  state  authorities  to  obstruct  it.  But  how  can  this 
be  made  out  ?  If  the  power  of  congress  is  merely  to  select  or 
designate  the  mail  roads,  what  interest  in  the  use  is  acquired  by 
the  national  government  any  more  than  by  any  travellers  upon 
the  road?  Where  is  the  power  given  to  acquire  it?  Can  it  be 
pretended,  that  a  state  may  not  discontinue  a  road  after  it  has 
been  once  established  as  a  mail  road  ?  The  power  has  been 
constantly  exercised  by  the  states,  ever  since  the  adoption  of  the 
constitution.  The  states  have  altered,  and  discontinued,  and 
changed  such  roads  at  their  pleasure.  It  would  be  a  most  truly 
alarming  inroad  upon  state  sovereignty  to  declare,  that  a  state 
road  could  never  be  altered  or  discontinued  after  it  had  once 
become  a  mail  road.  That  would  be.  to  supersede  all  state  au- 
thority over  their  own  roads.  If  the  states  can  discontinue  their 
roads,  why  not  obstruct  them  ?  Who  shall  compel  them  to 
repair  them  when  discontinued,  or  to  keep  them  at  any  time 
in  good  repair?  No  one  ever  yet  contended  that  the  national 
government  possessed  any  such  jcompulsive  authority.  If,  then, 
the  states  may  alter  or  discontinue  their  roads,  or  suffer  them  to 
go  out  of  repair,  is  it  not  obvious  that  the  power  to  carry  the 
mails  may  be  retarded  or  defeated  in  a  great  measure  by  this 
constitutional  exercise  of  state  power?  And,  if  it  be  the  right 
and  duty  of  congress  to  provide  adequate  means  for  the  trans- 
portation of  the  mails  wherever  the  public  good  requires  it,  what 
limit  is  there  to  these  means,  other  than  that  they  are  appropriate 
to  the  end  ?  i 

§  1142.  In  point  of  fact,  congress  cannot  be  said,  in  any 
exact  sense,  to  have  yet  executed  the  power  to  establish  post- 
roads,  if  by  that  power  we  are  to  understand  the  designation  of 
particular  state  roads,  on  which  the  mails  shall  be  carried.  The 
general  course  has  been  to  designate  m^ly  the  towns,  between 
which  the  mails  shall  be  carried,  withouHlLscertaining  the  partic- 
ular roads  at  all.  Thus,  the  Act  of  20th  of  February,  1792,  ch. 
7,  (which  is  but  a  sample  of  the  other  acts,)  declares,  that  '<  the 
following  roads  be  established,  as  post-roads,  namely,  from  Wis- 
casset  in  the  District  of  Maine  to  Savannah  in  Georgia,  by  the 
following  route,  to  wit :   Portland,  Portsmouth,  Newburyport, 
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Ipswich,  Salem,  Boston,  Worcester,"  &c.  &c, ;  without  pointing 
out  any  road  between  those  places,  on  which  it  should  be  car- 
ried. There  are  different  roads  from  several  of  these  places  to 
the  others.  Suppose  one  of  these  roads  should  be  discontinued, 
could  the  mail-carriers  insist  upon  travelling  it? 

§  1143.  The  truth  is,  that  congress  have  hitherto  acted  under 
the  power  to  a  very  limited  extent  only ;  and  will  forever  con- 
tinue to  do  so  from  principles  of  public  policy  and  economy, 
except  in  cases  of  an  extraordinary  nature.  There  can  be  no 
motive  to  use  the  power,  except  for  the  public  good ;  and  cir- 
cumstances may  render  it  indispensable  to  carry  it  out  in  partic- 
ular cases  to  its  full  limits.  It  has  already  occurred,  and  may 
hereafter  occur,  that  post-roads  may  be  important  and  necessary 
for  the  purpose  of  the  union,  in  peace  as  well  as  in  war,  between 
places,  where  there  is  not  any  good  state  road,  and  where  the 
amount  of  travel  would  not  justify  any  state  in  an  expenditure 

■   equal  to  the  construction  of  such  a  state  road.^     In  such  cases, 

^  as  the  benefit  is  for  the  union,  the  burden  ought  to  be  borne  by 
the  union.  Without  any  invidious  distinction,  it  may  be  stated, 
that  the  winter  mail  route  between  Philadelphia  and  Baltimore 
and  Washington,  by  the  way  of  the  Susquehannah  and  Havre  de 
Grace,  has  been  before  congress  under  this  very  aspect.  There 
is  no  one,  who  will  doubt  the  importance  of  the  best  post-road 
in  that  direction,  (the  nearest  between  the  two  cities;)  and  yet 
it  is  obvious,  that  the  nation  alone  can  be  justly  called  upon  to 
provide  the  road. 

§  1144.  lict  a  case  be  taken,  when  state  policy  or  state^  hos- 
tility shall  lead  the  legislature  to  close  up,  or  discontinue  a  road, 
the  nearest  and  the  best  between  two  great  states,  rivals  perhaps 
for  the  trade  and  intercourse  of  a  third  state ;  shall  it  be  said^ 
that  congress  has  no  right  to  make  or  repair  a  road  for  keeping 

•  open  for  the  mail  the  best  means  of  communication  between 
those  states?  May  the  national  government  be  compelled  to 
take  the  most  inconvAlient  and  indirect  routes  fpr  the  mail  ? ' 

^  In  other  words,  have  the  states  a  power  to  say,  iow,  and  upon 
what  roads  the  mails  shall  and  shall  not  travel?  If  so,  then, 
in  relation  to  post-roads,  the  states,  and  not  the  union,  are  su- 
preme. 


1  Sec  Rawlc  on  the  Constitation,  ch.  9,  p.  103, 104. 
3  4  Elliot's  Debates,  356. 
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§  1145.  But  it  is  said,  that  it  would  be  dangerous  to  allow 
any  power  in  the  union  to  lay  out  and  construct  post-roads^  for 
then  the  exercise  of  the  power  would  supersede  the  state  juris- 
diction. This  is  an  utter  mistake.  If  congress  should  lay  out 
and  construct  a  post-road  in  a  state,  it  would  still  be  a  road  y 
within  the  ordinary  territorial  jurisdiction  of  the  state.  The 
state  could  not,  indeed,  supersede,  or  obstruct,  or  discontinue  it, 
or  prevent  the  union  from  repairing  it,  or  the  mails  from  travel- 
ling on  it  But  subject  to  these  incidental  rights,  the  right  of 
territory  and  jurisdiction,  civilly  and  criminally,  would  be  com-  ^ 
plete  and  perfect  in  the  state.  The  power  of  congress  over  the 
road  would  be  limited  to  the  mere  right  of  passage  and  preser- )( 
vatioui  That  of  the  state  would  be  general,  and  embrace  all 
other  objects;  Congress  undoubtedly  has  power  to  purchase 
lands  in  a  state  for  any  public  purposes,  such  as  forts,  arsenals, 
and  dock-yards.  So,  they  have  a  right  to  erect  hospitals,  cus- 
tom-houses, and  court-houses  in  a  state.  But  no  person  ever 
imagined,  that  these  places  were  thereby  removed  from  the  gen- 
eral jurisdiction  of  the  state.  On  the  contrary,  they  are  univer-  y 
sally  understood,  for  all  other  purposes,  not  inconsistent  with  the 
constitutional  rights  and  uses  of  the  union,  to  be  subject  to  state 
authority  and  rights. 

§  1146.  The  clause  respecting  cessions  of  territory  for  the  seat 
of  government,  and  for  forts,  arsenals,  dock-yards,  &c.,  has 
nothing  to  do  with  the  point.  But  if  it  had,  it  is  favorable  to 
the  power.  That  clause  was  necessary  for  the  purpose  of  oust- 
ing the  state  jurisdiction  in  the  specified  cases,  and  for  vesting  an 
exclusive  jurisdiction  in  the  general  government.  No  general  or 
exclusive  jurisdiction  is  either  required,  or  would  be  useful  in  re- 
gard to  post-roads.  It  would  be  inconvenient  for  congress  to 
assemble  in  a  place,  where  it  had  not  exclusive  jurisdiction.  And 
an  exclusive  jurisdiction  would  seem  indispensable  over  forts, 
arsenals,  dock-yards,  and  other  places  of  a  like  nature.  But 
surely  it  will  not  be  pretended,  that  congress  could  not  erect  a 
fort,  or  magazine,  in  a  place  within  a  state,  unless  the  state 
should  cede  the  territory.  The  only  effect  would  be,  that  the 
jurisdiction  in  such  a  case  would  not  be  exclusive.  Suppose  a 
state  should  prohibit  a  sale  of  any  of  the  lands  within  its  boun- 
daries by  its  own  citizens,  for  any  public  purposes  indispensable 
for  the  union,  either  military  or  civil,  would  not  congress  possess  .  / 
a  constitutional  right  to  demand  and  appropriate  land  within  the   ^ 
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^  state  for  such  purposes,  making  a  just  compensation  ?  Exclu- 
sive jurisdiction  over  a  road  is  one  thing ;  the  right  to  make  it  is 
quite  another.  A  turnpike  company  may  be  authorized  to  make 
a  road ;  and  yet  may  have  no  jurisdiction,  or  at  least  no  exclu- 
sive jurisdiction  over  it. 

§  1147.  The  supposed  silence  of  the  Federalist^  proves  noth- 
ing. That  work  was  principally  designed  to  meet  objections, 
and  remove  prejudices.  The  post-office  establishment,  in  its  na- 
ture and  character  and  purposes,  was  so  generally  deemed  useful 
and  convenient,  and  unexceptionable,  that  it  was  wholly  unneo 
essary  to  expound  its  value,  or  enlarge  upon  its  benefits. 

§  1148.  Such  is  a  summary  of  the  principal  reasoning  on  each 
side  of  this  much  contested  question.  The  reader  must  decide 
for  himself,  upon  the  preponderance  of  the  argument. 

§  1149.  This  question,  as  to  the  right  to  lay  out  and  construct 
post-roads,  is  wholly  distinct  from  that  of  the  more  general  power 
to  lay  out  and  make  canals,  and  military  and  other  roads.  The 
latter  power  may  not  exist  at  all ;  even  if  the  former  should  be 
unquestionable.  The  latter  turns  upon  a  question  of  implied 
A  power,  as  incident  to  given  powers.^  The  former  turns  upon  the 
true  interpretation  of  words  of  express  grant.  Nobody  doubts, 
that  the  words  "establish  post-roads,"  may,  without  violating 
4  their  received  meaning  in  other  cases,  be  construed  so  as  to  in- 
clude the  power  to  lay  out  and  construct  roads.  The  question 
is,  whether  that  is  the  true  sense  of  the  words,  as  used  in  the 
constitution.  And  here,  if  ever,  the  rule  of  interpretation,  which 
requires  us  to  look  at  the  nature  of  the  instrument,  and  the  ob« 
jects  of  the  power,  as  a  national  power,  in  order  to  expound  its 
meaning,  must  come  into  operation. 

§  1150.  But  whatever  be  the  extent  of  the  pT)wer,  narrow  or 
large,  there  will  still  remain  another  inquiry,  whether  it  is  an 
exclusive  power,  or  concurrent  in  the  states.  This  is  not,  per- 
haps, a  very  important  inquiry,  because  it  is  admitted  on  all 
sides,  that  it  can  be  exercised  only  in  subordination  to  the  power 
of  congress,  if  it  be  concurrent  in  the  states.  A  learned  com- 
mentator deems  it  concurrent,  inasmuch  as  there  seems  nothing 
in  the  constitution,  or  in  the  nature  of  the  thing  itself,  which  may 
not  be  exercised  by  both  governments  at  the  same  time,  without 


1  No.  42. 

>  See  Bawle  on  the  Constitation^  di.  9,  p.  104. 
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prejudice  or  interference;  but  subordinate,  because,  whenever 
any  power  is  expressly  granted- to  congress,  it  is  to  be  taken  for 
granted,  that  it  is  not  to  be'  contravened  by  the  authority  of  any 
particular  state.  A  state  might,  therefore,  establish  a  post-road, 
or  post-office,  on  any  route,  where  congress  had  not  established 
any.^  On  the  other  hand,  another  learned  commentator  is  of 
opinion,  that  the  power  is  exclusive  in  congress,  so  far  as  relates 
to  the  conveyance  of  letters,  6cc.^  It  is  highly  improbable,  that 
any  state  will  attempt  any  exercise  of  the  power,  considering  the 
difficulty  of  carrying  it  into  effect,  without  the  coQperation  of 
congress. 

1  1  Tack.  Black.  Comm.  App.  265. 

3  Rawle  on  the  Coiutitadon,  ch.  9,  p.  103, 104. 
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m 

POWER  TO  PROMOTE  SCIENCE  AND  USEFUL  ARTS. 

§  1151.  The  next  power  of  congress  is,  **  to  promote  the  pro- 
gress of  science  and  the  useful  arts,  by  securing,  for  limited  times, 
to  authors  and  inventors  the  exclusive  right  to  their  respective 
writings  and  discoveries." 

§  1152.  This  power  did  not  exist  Under  the  confederation ;  and 
its  utility  does  not  seem  to  have  been  questioned.  The  copyright 
of  authors  in  their  works  had,  before  the  revolution,  been  decided 
in  Great  Britain  to  be  a  common  law  right ;  and  it  was  regulat- 
ed and  limited  under  statutes  passed  by  parliament  upon  that 
subject^  The  right  to  useful  inventions  seems,  with  equal  rea- 
son, to  belong  to  the  inventors ;  and,  accordingly,  it  was  saved 
out  of  the  statute  of  monopolies  in  the  reign  of  King  James  the 
First,  and  has  ever  since  been  allowed  for  a  limited  period,  not 
exceeding  fourteen  years.^  It  was  doubtless  to  this  knowledge 
of  the  common  law  and  statutable  rights  of  authors  and  invent- 
ors, that  we  are  to  attribute  this  constitutional  provision.'  It  was 
beneficial  to  all  parties,  that  the  national  government  should  pos- 
sess this  power;  to  authors  and  inventors,  because,  otherwise, 
they  would  have  been  subjected  to  the  varying  laws  and  systems 
of  the  different  states  on  this  subject,  which  would  impair,  and 
might  even  destroy  the  value  of  their  rights ;  to  the  public,  as  it 
would  promote  the  progress  of  science  and  the  useful  arts,  and 
admit  the  people  at  large,  after  a  short  interval,  to  the  full  pos- 
session and  enjoyment  of  all  writings  and  inverttions  without 
restraint  In  short,  the  only  boon,  which  could  be  offered  to  in- 
ventors to  disclose  the  secrets  of  their  discoveries,  would  be  the 
exclusive  right  and  profit  of  them,  as  a  monopoly  for  a  limited 
period.     And  authors  would  have  little  inducement  to  prepare 

1  2  Black.  Comm.  406,  407,  and  Christian's  note,  (5) ;  4  Barr.  R.  2303;  Bawle  on 
Const,  ch.  9,  p.  105,  106  ;  2  Kent's  Comm.  Lect.  36,  p.  306,  307,  314,  315. 

3  2  Black.  Comm.  407,  and  Christian's  note,  (3) ;  4  Black.  Comm.  159;  2  Kent's 
Comm.  Lect.  36,  p.  299  to  306. 

»  The  Federalist,  No.  43.  ^ 
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elaborate  works  for  the  public,  if  their  publication  was  to  be  at  a 
large  expense,  and,  as  soon  as  they  were  published,  there  would 
be  an  unlimited  right  of  depredation  and  piracy  of  their  copy- 
right The  states  could  not  separately  make  effectual  provision 
for  either  of  the  cases ;  ^  and  most  of  them,  at  the  time  of  the 
adoption  of  the  constitution,  had  anticipated  the  propriety  of 
such  a  grant  of  power,  by  passing  laws  on  the  subject  at  the  in- 
stance of  the  continental  congress.^ 

§  1153.  The  power,  in  its  terms,  is  confined  to  authors  and 
inventors ;  and  cannot  be  extended  to  the  introducers  of  any  new 
works  or  inventions.  This  has  been  thought  by  some  persons  of 
high  distinction  to  be  a  defect  in  the  constittltion.^  But  perhaps 
the  policy  of  further  extending  the  right  is  questionable ;  and,  at 
all  events,  the  restriction  has  not  hitherto  operated  as  any  dis- 
couragement of  science  or  the  arts.  It  has  been  doubted  whether 
congress'  has  authority  to  decide  the  fact,  that  a  person  is  an  au- 
thor or  inventor  in  the  sense  of  the  constitution,  so  as  to  preclude 
that  question  from  judicial  inquiry.  But,  at  all  events,  such  a 
construction  ought  never  to  be  put  upon  the  terms  of  any  gen- 
eral act  in  favor  of  a  particular  inventor,  unless  it  be  inevitable.^ 

§  1154.  It  has  been  suggested,  that  this  power  is  not  exclusive, 
but  concthrrent  with  that  of  the  states,  so,  always,  that  the  acts 
of  the  latter  do  not  contravene  the  acts  of  congress.^  It  has 
therefore,  been  asserted,  that  where  congress  go  no  further  than 
to  secure  the  right  to  an  author  or  inventor,  the  state  may  regu- 
late the  use  of  such  right,  or  restrain  it,  so  far  as  it  may  deem  it 
injurious  to  the  public.  Whether  this  be  so  or  not,  may  be  mat- 
ter for  grave  inquiry,  whenever  the  question  shall  arise  directly 
in  judgment  At  present,  it  seems  wholly  unnecessary  to  dis- 
cuss it  theoretically.  But,  at  any  rate,  there  does  not  seem  to  be 
the  same  difficulty  in  aflirming,  that,  as  the  power  of  congress 
extends  only  to  authors  and  inventors,  a  state  may  grant  an  ex- 
clusive right  to  the  possessor  or  introducer  of  an  art  or  invention, 


^  S  Eem^s  Comm.  Lect.  36,  p.  298,  299. 

'  The  Federalist,  No.  43.   See  also  1  Tack.  Black.  Comm.  App.  265, 266 ;  Rawle  on 
Const  ch.  9,  p.  105, 106 ;  See  Hamilton's  Report  on  Manufactures^  §  8,  p.  235,  &c. 

*  Hamilton's  Bep.  on  Manufactures,  ^  8,  p.  235,  236. 

*  Evant  Y.  Eaton,  3  Wheat.  B.  454,  513. 

*  1  Tuck.  Black.  Comm.  App.  265, 266 ;  Livingston  y.  Van  Ingen,  9  John.  B.  507. 
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who  does  not  claim  to  be  an  inventor,  but  has  merely  introduced 
it  from  abroad.^ 

§  1155.  In  the  first  draft  of  the  constitution,  the  clause  is  not  to 
be  found ;  but  the  subject  was  referred  to  a  committee,  (among 
other  propositions,)  whose  report  was  accepted,  and  gave  the 
clause  in  the  very  form  i{i  which  it  now  stands  in  the  constitu- 
tion.^ A  more  extensive  proposition,  *<  to  establish  public  insti- 
tutions, rewards,  and  immunities  for  the  promotion  of  agricul- 
ture, commerce,  and  manufactures,"  was  (as  has  been  before 
stated)  made,  and  silently  abandoned.^  Congress  have  already, 
by  a  series  of  laws  on  this  subject,  provided  for  the  rights  of 
authors  and  inventors ;  and,  without  question,  the  exercise  of  the 
power  has  operated  as  an  encouragement  to  native  genius,  and 
to  the  solid  advancement  of  literature  and  the  arts. 

§  1156.  The  next  power  of  congress  is,  <<  to  constitute  tribunals 
inferior  to  the  supreme  court"  This  clause  properly  belongs  to 
the  third  article  of  the  constitution;  and  will  come  in  review 
when  we  survey  the  constitution  and  powers  of  the  judicial  de- 
partment    It  will  therefore  be,  for  the  present,  passed  over. 

^  Livingston  v.  Van  Ingen,  9  John.  R.  507;  Sergeant  on  Const  ch.  28,  [cfa.  30.] 

2  Joornal  of  Convention,  260,  327,  328,  329. 

>  Journal  of  Conrention,  261 .  [In  a  recent  case  it  was  suggested  that  the  grant  of  the 
patent  by  the  act  of  congress  of  1839  in  controrersy  was  not  constitntional,  as  it  operated 
retrospectively  to  give  a  patent  for  an  invention,  which,  though  made  by  the  patentee^ 
was  in  public  use  and  enjoyed  by  the  community  at  the  time  of  the  passage  of  the  acC 
But  Mr.  Justice  Story,  in  commenting  on  this  suggestion,  says :  **  This  objection  is  faiiif 
put  at  rest  by  the  decision  of  the  supreme  court  in  the  case  of  the  patent  of  Oliver 
Evans.  Evans  v.  Eaton,  (3  Wheat  B.  545 ;  see  also  Evans  v.  Eaton^  7  Wheat.  B.  356  j 
Evans  v.  Hettish,  7  Wheat  B.  453).  For  myself,  I  never  have  entertained  any  doabt  of 
the  constitutional  authority  of  congress  to  make  such  a  grant.  The  power  is  general,  to 
grant  to  inventors ;  and  it  rests  in  the  sound  discretion  of  congress  to  say,  when  and  for 
what  length  of  time  and  under  what  circumstances  the  patent  for  an  invention  shall  be 
granted.  There  is  no  restriction,  which  limits  the  power  of  congress  to  enact,  where  the 
invention  has  not  been  known  or  used  by  the  public  All  that  is  required  is  that  the 
patentee  should  be  the  inventor."    3  Summer,  541.] 
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*  CHAPTER  XX. 

POWER  TO  PUNISH   PIRACIBS  AND  FELONIES. 

§  1157.  The  next  power  of  congress  is  "  to  define  and  punish 
piracies  and  felonies  committed  on  the  high  seas,  and  offences 
against  the  law  of  nations." 

§  1158.  By  the  confederation,  the  sole  and  exclusive  power 
was  given  to  congress  "  of  appointing  courts  for  the  trial  of  pira- 
cies and  felonies  committed  on  the  high  seas."  ^  But  there  was 
no  power  expressly  given  to  define  and  punish  piracies  and  felo- 
nies.2  Congress,  however,  proceeded  to  pass  an  ordinance  for  the 
erection  of  a  court  for  such  trials,  and  prescribed  the  punishment 
of  death  upon  a  conviction  of  the  offence.^  But  they  never  un- 
dertook to  define,  what  piracies  or  felonies  were.  It  was  taken 
for  granted,  that  these  were  sufficiently  known  and  understood 
at  the  common  law ;  and  that  resort  might,  in  all  such  cases,  be 
had  to  that  law,  as  the  recognized  jurisprudence  of  the  union.^ 

§  1159.  If  the  clause  of  the  constitution  had  been  confined  to 
piracies,  there  would  not  have  been  any  necessity  of  conferring  the 
power  to  define  the  crime,  since  the  power  to  punish  would  nec- 
essarily be  held  to  include  the  power  of  ascertaining  and  fixing 
the  definition  of  the  crime.  Indeed,  there  would  not  seem  to  be 
the  slightest  reason  to  define  the  crime  at  all ;  for  piracy  is  per- 
fectly well  known  and  understood  in  the  law  of  nations,  though 
it  is  often  found  defined  in  mere  municipal  codes.^    By  the  law 

1  Art  9. 

s  Tl\e  Fedendist,  No.  42 ;  5  Wheat.  B.  App.  16. 

*  See  Ordinance  for  trial  of  piracies  and  felonies,  5th  April,  1 781 ;  7  Jonm.  Cong.  76. 

*  A  motion  was  made  in  congress  to  amend  the  articles  of  confederation,  by  inserting 
in  lien  of  the  words,  as  they  stand  in  the  instmment,  the  following,  "  declaring  what 
acts  committed  on  the  high  seas  shall  be  deemed  piracies  and  felonies."  It  was  negatived 
by  the  YOte  of  nine  states  against  two.  The  reason,  probably,  was  the  extreme  reluc- 
tance of  congress  to  admit  any  amendment  after  the  project  had  been  submitted  to  the 
states.*    Mr.  Marshall's  Speech,  5  Wheat.  B.  16,  Appx.  • 

A  The  Federalist,  No.  42 ;  Bawlc  on  Const  ch.  9,  p.  107 ;  2  Elliot's  Deb.  389,  390. 


•  1  Secret  Jounials  of  CoDgren,  884,  Jwm  26, 1778. 
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of  nations,  robbery  or  forcible  depredations  upon  the  sea,  animo 
furandi^  is  piracy.  The  common  law,  too,  recognizes  and  paa- 
ishes  piracy  as  an  offence,  not  against  its  own  municipal  code, 
but  as  an  offence  against  the  universal  law  of  nations ;  a  pirate 
being  deemed  an  enemy  of  the  human  race.^  The  commoB  law, 
therefore,  deems  piracy  to  be  robbery  on  the  sea;  that  is,  the 
same  crime,  which  it  denominates  robbery,  when  committed  on 
land.^  And  if  congress  had  simply  declared,  that  piracy  should 
be  punished  with  death,  the  crime  would  have  been  sumciently 
defined.  Congress  may  as  well  define  by  using  a  term  of  a 
known  and  determinate  meaning,  as  by  an  express  enumeration 
of  all  the  particulars  included  in  that  term ;  for  that  is  certain^ 
which,  by  reference,  is  made  certain.  If  congress  should  declare 
murder  a  felony,  nobody  would  doubt,  what  was  intended  l^ 
murder.  And,  indeed,  if  congress  should  proceed  to  declare,  that 
homicide,  <<  with  malice  aforethought,"  should  be  deemed  mnrderf 
and  a  felony ;  there  would  still  be  the  same  necessity  of  ascer- 
taining, from  the  common  law,  what  constituted  malice  afore- 
thought So,  that  there  would  be  no  end  to  difficulties  or 
definitions;  for  each  successive  definition  might  involve  some 
terms,  which  would  still  require  some  new  explanation.  But 
the  true  intent  of  the  constitution  in  this  part,  was,  not  merely  to 
define  piracy,  as  known  to  the  law  of  nations,  but  to  enumerate 
what  crimes  in  the  national  code  should  be  deemed  piracies. 
And  so  the  power  has  been  practically  expounded  by  congress.* 
§  1160.  But  the  power  is  not  merely  to  define  and  punish  pi- 
racies, hxii  felonies^  and  offences  against  the  law  of  nations;  and, 
on  this  account,  the  power  to  define,  as  well  as  to  punish,  is  pe- 
culiarly appropriate.  It  has  been  remarked,  that  felony  is  a  term 
of  loose  signification,  even  in  the  common  law ;  and  of  various 
import  in  the  statute  law  of  England.^  Mr.  Justice  Blackstone 
«ays  that  felony,  in  the  general  acceptation  of  the  English  law. 


1  4  Black.  Comm.  71  to  73. 

*  Mr.  East  says,  "  The  offence  of  piracj,  by  the  common  law,  consists  in  committing 
those  acts  of  robbery  and  depredation  npon  the  high  seas,  which,  if  committed  upon 
land,  would  hare  amounted  to  felony  there."  *  In  giving  this  definition  he  has  done  no 
more  than  follow  the  language  of  preceding  writers  on  the  common  law.t 

»  United  States  y.  Smith,  5  Wheat.  R.  153,  158  to  163. 

*  The  Federalist,  No.  42 ;  2  Elliot's  Deb.  389,  390. 


*;S£m(,P.C.796  t  4  Black.  Comm.  71  to  78. 
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comprises  every  species  of  crime  which  occasioned,  at  common 
law,  the  forfeiture  of  lands  and  (?  or)  goods.  This  most  frequently 
happens  in  those  crimes  for  which  a  capital  punishment  either  is 
or  was  liable  to  be  inflicted.  All  offences,  now  capital  by  the 
English  law,  are  felonies ;  but  there  are  still  some  offences,  not 
capital,  which  are  yet  felonies,  (such  as  suicide,  petty  larceny, 
and  homicide  by  chance-medley) ;  ^  that  is,  they  subject  the  com- 
mitters of  them  to  some  forfeiture,  either  of  lands  or  goods.^ 
But  the  idea  of  capital  punishment  has  now  become  so  associ- 
ated, in  the  English  law,  with  the  idea  of  felony,  that  if  an  act  of 
parliament  makes  a  new  offence  felony,  the  law  implies  that  it 
shall  be  punished  with  death  as  well  as  with  focfeiture.^ 

§  1161.  Lord  Coke  has  given  a  somewhat  different  account 
of  the  meaning  of  felony ;  for  he  says  "  ex  vi  termini  significat 
guodlibet  capiiale  crimen  felleo  animo  perpetratum ;  (that  is,  it  sig- 
nifies every  capital  offence  committed  with  a  felonious  intent;) 
"in  which  sense  murder  is  said  to  be  done  per  feloniamj  and  is 
so  appropriated  by  law  as  that/efoyiice  cannot  be  eitpressed  by 
any  other  word.*  This  has  been  treated  as  a  fanciful  derivati  on 
and  not  as  correct  as  that  of  Mr.  J.  Blackstone,  who  has  followed 
out  that  of  Spelman.^ 

§  1162.  But  whatever  may  be  the  true  import  of  the  word 
felony  at  the  common  law,  with  reference  to  municipal  offences, 
in  relation  to  offences  on  the  high  seas,  its  meaning  is  necessa- 
rily somewhat  indeterminate;  since  the  term  is  not  used  in  the 
criminal  jurisprudence  of  the  admiralty  in  the  technical  sense  of 
the  common  law.^  Lord  Coke  long  ago  stated,  that  a  pardon 
of  felonies  would  not  pardon  piracy,  for  "  piracy,  or  robbery  on 
the  high  seas,  was  no  felony,  whereof  the  common  law  took 
any  knowledge,  &c. ;  but  was  only  punishable  by  the  civil  law, 
&c. ;  the  attainder  by  which  law  wrought  no  forfeiture  of  lands 
or  corruption  of  blood."  ^  And  he  added,  that  the  statute  of  28 
Henry  8,  ch.  15,  which  created  the  high  commission  court,  for 
the  trial  of  "  all  treasons,  felonies,  robberies,  murders,  and  con- 
federacies, committed  in  or  upon  the  high  sea,"  &c.,  did  not 


1  Co.  Litt.  391.  3  4  Black.  Comm.  93  to  98. 

*  4  Black.  Comm.  98.    See  also  1  Hawk.  F.  C.  ch.  37,  (Carwood's  edit.  ch.  7.) 

*  Co.  Litt.  391 ;  1  Hawk.  P.  C.  ch.  37. 

*  See  1  Curwood's  Hawk.  P.  C.  ch.  7,  note,  p.  71. 

«  United  States  y.  Smitk,  5  Wheat.  B.  153,  159.       ^  ^  3  Inst.  112. 
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alter  the  offence,  or  make  the  offence  felony,  but  left  the  offence 
as  it  was  before  the  act,  viz.  felony  only  by  civil  law.-^ 

§  1163.  Offences  against  the  law  of  nations  are  quite  as  im- 
portant, and  cannot  with  any  accuracy  be  said  to  be  completely 
ascertained  and  defined,  in  any  public  code  recognized  by  the 
common  consent  of  nations.  In  respect,  therefore,  •  as  well  to 
felonies  on  the  high  seas,  as  to  offences  against  the  law  of  na- 
tions, there  is  a  peculiar  fitness  in  giving  to  congress  the  power 
to  define,  as  well  as  to  punish.  And  there  is  not  the  slightest 
reason  to  doubt,  that  this  consideration  had  very  great  weight 
with  the  convention,  in  producing  the  phraseology  of  the  clause.' 
On  either  subject  it  would  have  been  inconvenient,  if  not  im- 
practicable, to  have  referred  to  the  codes  of  the  states,  as  well 
from  their  imperfection  as  their  different  enumeration  of  the 
offences.  Certainty,  as  well  as  uniformity,  required  that  the 
power  to  define  and  punish  should  reach  over  the  whole  of  these 
classes  of  offences.^ 

§  1164.  What  is  the  meaning  of  "  high  seas,"  within  the  in- 
tent of  this  clause,  does  not  seem  to  admit  of  any  serious  doubt. 
The  phrase  embraces  not  only  the  waters  of  the  ocean,  which 
are  out  of  sight  of  land,  but  the  waters  on  the  sea-coast,  below 
low-water  mark,  whether  within  the  territorial  boundaries  of  a 
nation,  or  of  a  domestic  state.^  Mr.  Justice  Blackstone  has  re- 
marked, that  the  main  sea  or  high  sea  begins  at  the  low-water 
mark.  Bat  between  the  high-water  and  the  low-water  mark, 
where  the  tide  ebbs  and  flows,  the  common  law  and  the  ad- 
miralty have  divisum  imperium^  an  alternate  jurisdiction,  one 
upon  the  water,  when  it  is  full  sea ;  the  other  upon  the  land, 
when  it  is  an  ebb.**  He  doubtless  here  refers  to  the  waters  of 
the  ocean  on  the  sea-coast,  and  not  on  creeks  and  inlets.  Lord 
Hale  says  that  the  sea  is  either  that  which  lies  within  the  body 
of  the  county  or  without.  That  which  lies  within  the  body  of 
a  county  is  called  the  main  sea,  or  ocean.®     So  far,  then,  as  re- 

1  3  Inst.  112 ;  Co.  Lit.  391,  a. 

2  Utdtcd  States  v.  Smith,  5  Wheat.  R.  153,  159. 

'  The  Federalist,  No.  42;  Sei^gcant  on  Const  ch.  28,  (ch.  30);  Rawle  on  Const,  ch. 
9,  p.  107. 

*  United  States  v.  Pirates,  5  Wheat.  R.  184,  200,  204,  206 ;  United  States  v.  IFE&fter- 
ger,  5  Wheat.  R.  76,  94. 

ft  1  Black.  Comm.  110;  Constable's  case,  5  Co.  R.  106;  3  Inst.  113;  2  East's  P.  C. 
802,  803. 

«  Uale  in  Harg.  Law  Tracts,  ch.  4,  p.  10 ;  1  Hale,  P.  C.  423,  424. 
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gards  the  states  of  the  union,  "high  seas"  may  be  taken  to  mean 
that  part  of  the  ocean  which  washes  the  sea-coast,  and  is  with- 
out the  body  of  any  county,  according  to  the  common  law;  and, 
so  fkr  as  regards  foreign  nations,  any  waters  on  their  sea-coast, 
below  low-water  mark.^ 

§  1165.  Upon  the  propriety  of  granting  this  power  to  the 
national  government,  there  does  not  seem  to  have  been  any 
controversy ;  or,  if  any,  none  of  a  serious  nature.  It  is  obvious, 
that  this  power  has  an  intin^te  connection  and  relation  with 
the  power  to  regulate  commerce  and  intercourse  with  foreign 
nations,  and  the  rights  and  duties  of  the  national  government 
in  peace  and  war,  arising  out  of  the  law  of  nations.  As  the 
United  States  are  responsible  to  foreign  governments  for  all  vio- 
lations of  the  law  of  nations,  and  as  the  welfare  of  the  union  is 
ess^itially  connected  with  the  conduct  of  our  citizens,  in  regard 
to  foreign  nations,  congress  ought  to  possess  the  power  to  define 
and  punish  all  such  offences,  which  may  interrupt  our  intercourse 
and  harmony  with  and  our  duties  to  them.^ 

§  1166.  Whether  this  power,  so  far  as  it  concerns  the  law  of 
nations,  is  an  exclusive  one,  has  been  doubted  by  a  learned  com- 
mentator.^ As,  up  to  the  present  time,  that  question  may  be 
deemed  for  most  purposes  to  be  a  mere  speculative  question,  it 
is  not  proposed  to  discuss  it,  since  it  may  be  better  reasoned  out 
when  it  shall  require  judicial  decision. 

§  1167.  The  clause,  as  it  was  originally  reported  in  the  first 
draft  of  the  constitution,  was  in  substance,  though  not  in  lan» 
guage,  as  it  now  stands.  It  was  subsequently  amended,  and,  in 
the  second  draft,  stood  in  its  present  terms.*  There  is,  however, 
in  the  supplement  to  the  Journal,  an  obscure  statement  of  a 
question  put,  to  strike  out  the  word  "  punish,"  seeming  to  refer 
to  this  clause,  which  was  carried  in  the  affirmative,  by  a  vote  of 
six  states  against  five.^-  Yet  the  constitution  itself  bears  testi- 
mony that  it  did  not  prevail. 


1  See  Hawie  on  the  Const,  ch.  9,  p.  107 ;  Seigeant  on  the  Const,  ch.  28,  [ch.  30] ; 
1  Kent's  Comm.  Lect.  17,  p.  342,  &c. ;  United  States  v.  Grtuh,  5  Mason's  R.  290. 
3  See  1  Tucker's  Black.  Comm.  App.  268,  269 ;  Bawle  on  Const,  ch.  9,  p.  108. 

*  HawIe  on  Const,  ch.  9,  p.  108. 

*  Journal  of  Conrention,  221,  257  to  259,  357. 

*  Journal  of  Convention,  p.  375,  376. 
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CHAPTER  XXL 

THE  POWER  TO  DECLARE  WAR  AND  MAKE  CAPTURES. 

§  1168.  The  next  power  of  congress  is  to  "  declare  war,  grant 
letters  of  marque  and  reprisal,  and  make  rules  concerning  cap- 
tures on  land  and  water." 

§  1169.  A  similar  exclusive  power  was  given  to  congress  by 
the  confederation.^  That  such  a  power  ought  to  exist  in  the 
national  government,  no  one  will  deny,  who  believes,  that  it 
ought  to  have  any  powers  whatsoever,  either  for  offence  or 
defence,  for  the  common  good,  or  for  the  common  protection. 
It  is,  therefore,  wholly  superfluous  to  reason  out  the  propriety 
of  granting  the  power.^  It  is  self-evident,  unless  the  national 
government  is  to  be  a  mere  mockery  and  shadow.  The  power 
could  not  be  left  without  extreme  mischief,  if  not  absolute  ruin, 
to  the  separate  authority  of  the  several  states ;  for  then  it  would 
be  at  the  option  of  any  one  to  involve  the  whole  in  the  calami- 
ties and  burdens  of  warfare.^  In  the  general  government  it  is 
safe,  because  there  it  can  be  declared  only  by  the  majority  of 
the  states. 

§  1170.  The  only  practical  question  upon  this  subject  would 
seem  to  be,  to  what  department  of  the  national  government  it 
would  be  most  wise  and  safe  to  confide  this  high  prerogative, 
emphatically  called  the  last  resort  of  sovereigns,  ultima  ratio 
regum.  In  Great  Britain  it  is  the  exclusive  prerogative  of  the 
crown ;  *  and  in  other  countries,  it  is  usually,  if  not  universally, 
confided  to  the  executive  department  It  might  by  the  constita- 
tion  have  been  confided  to  the  executive,  or  to  the  senate,  or  to 
both  conjointly. 

§  1171.  In  the  plan  offered  by  an  eminent  statesman  in  the 
convention,  it  was  proposed,  that  the  senate  should  have  the 
sole  power  of  declaring  war.^  The  reasons,  which  may  be 
urged  in  favor  of  such  an  arrangement,  are,  that  the  senate 


1  Art.  9 ;  Tho  Federalist,  No.  41.  >  See  The  Federalist,  No.  23,  41. 

>  1  Tncker's  Black.  Comm.  App.  271.  «  1  Black.  Comm.  257,  258. 

^  Mr.  Hamilton'B  Flan,  Journal  of  Conrention,  p.  131. 
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would  be  composed  of  representatives  of  the  states,  of  great 
weight,  sagacity,  and  experience,  and  that  being  a  small  and 
select  body,  promptitude  of  action,  as  well  as  wisdom  and  firm- 
ness, would,  as  they  ought,  accompany  the  possession  of  the 
power.     Large  bodies  necessarily  move  slowly ;  and  where  the 
cooperation  of  different  bodies  is  required,  the  retardation  of 
any  measure  must  be  proportionally  increased.     In  the  ordinary 
course  of  legislation  this  may  be  no  inconvenience.     But  in  the 
exercise  of  such  a  prerogative,  as  declaring  war,  despatch,  secre- 
cy, and  vigor  are  often  indispensable,  and  always  useful  towards 
success.     On  the  other  hand  it  may  be  urged  in  reply,  that  the 
power  of  declaring  war  is  not  only  the  highest  sovereign  prerog- 
ative;   but  that  it  is  in  its  own  nature  and  effects  so  critical 
and  calamitous,  that  it  requires  the  utmost  deliberation,  and  the 
successive  review  of  all  the  councils  of  the  nation.     War,  in  its 
best  estate,  never  fails  to  impose  upon  the  people  the  most  bur- 
densome taxes,  and  personal  sufferings.     It  is  always  injurious, 
and  sometimes  subversive  of  the  great  commercial,  manufac- 
turing, and  agricultural  interests.     Nay,  it  always  involves  the 
prosperity,  and  not  unfrequently  the  existence,  of  a  nation.     It 
is  sonaetimes  fatal  to  public  liberty  itself,  by  introducing  a  spirit 
of  military  glory,  which  is  ready  to  follow,  wherever  a  successful 
commander  will  lead ;  and  in  a  republic,  whose  institutions  are 
essentially  founded  on  the  basis  of  peace,  there  is  infinite  danger,, 
that  war  will  find  it  both,  imbecile  in  defence,  and  eager  for  con* 
test.     Indeed,  the  history  of  republics  has  but  too  fatally  proved*, 
that  they  are  too  ambitious  of  military  fame  and  conquest,  and 
too  easily  devoted  to  the  views  of  demagogues,  who  flatter  their 
pride,  and  betray  their  interests.     It  should  therefore  be  difficult 
in  a  republic  to  declare  war ;  but  not  to  make  peace.     The  rep- 
resentatives of  the  people  are  to  lay  taxes  to  support  a  war,  and 
therefore  have  a  right  to  be  consulted,  as  to  its  propriety  and 
necessity.     The  executive  is  to  carry  it  on,  and  therefore  should 
be  consulted,  as  to  its  time,  and  the  ways  and  means  of  making 
it  effective.     The  cooperation  of  all  the  branches  of  the  legisla- 
tive power  ought,  upon  principle,  to  be  required  in  this  the  highp 
est  act  of  legislation,  as  it  is  in  all  others.     Indeed,  there  might 
be  a  propriety  even  in  enforcing  still  greater  restrictions,  as  by 
requiring  a  concurrence  of  two  thirds  of  both  houses.^ 


1  Several  of  the  states  proposed  an  amendment  to  the  constitution  to  this  effect.    But 
VOL.  n.  9  * 


4' 
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§  1172.  This  reasoning  appears  to  have  had  great  weight  with 
the  convention,  and  to  have  decided  its  choice.  Its  judgment 
has  hitherto  obtained  the  unqualified  approbation  of  the  coon- 
try.i 

§  1173.  In  the  convention  in  the  first  draft  of  the  constitution, 
the  power  was  given  merely  "to  make  war."  It  was  subse- 
quently, and  not  without  some  struggle,  altered  to  its  present 
form.2  It  was  proposed  to  add  the  power  "  to  make  peace ; " 
but  this  was  unanimously  rejected ;  ^  upon  the  plain  ground,  that 
it  more  properly  belonged  to  the  treaty-making  power.  The 
expefience  of  congress,  under  the  confederation,  of  the  difficol- 
ties,  attendant  upon  vesting  the  treaty-making  power  in  a  large 
legislative  body,  was  too  deeply  felt  to  justify  the  hazard  of  , 
another  experiment.* 

§  1174.  The  power  to  declare  war  may  be  exercised  by  con- 
gress, not  only  by  authorizing  general  hostilities,  in  which  case 
the  general  laws  of  war  apply  to  our  situation ;  or  by  partial 
hostilities,  in  which  case  the  laws  of  war,  so  far  as  they  actually 
apply  to  our  situation,  are  to  be  observed.^  The  former  course 
was  resorted  to  in  our  war  with  Great  Britain  in  1812,  in  which 
congress  enacted,  "  that  war  be,  and  hereby  is  declared  to  exist, 
between  the  United  Kingdom  of  Great  Britain  and  Ireland  and 
the  dependencies  thereof,  and  the  United  States  of  America  and 
their  territories."  ®  The  latter  course  was  pursued  in  the  quali- 
fied war  of  1798  with  France,  which  was  regulated  by  divers 
acts  of  congress,  and  of  course  was  confined  to  the  limits  pre- 
scribed by  those  acts.'^ 

§  1175.  The  power  to  declare  war  would  of  itself  carry  the 
incidental  power  to  grant  letters  of  marque  and  reprisal,  and 


it  was  never  adopted  by  a  majoritj.^    Under  the  confederation,  the  assent  of  nine  states 
was  necessary  to  a  declaration  of  war,  (Art.  9). 

1  1  Tucker's  Black.  Comm.  App.  269  to  272 ;  Rawle  on  the  Const,  eh.  9,  p.  109. 

2  Journal  of  Convention,  221,  258,  259,  327,  328. 
»  Ibid.  259. 

*  The  Federalist,  No.  64.    See  also  Rawle  on  the  Const,  ch.  9,  p.  110 ;  North  Amer. 
Rev.  Oct.  1827,  p.  263. 

*  Talbot  V.  Seeman,  1  Cranch's  R.  1,  28 ;  Das  v.  Ttng^,  4  Dall.  37. 
«  Act  of  1812,  ch.  102. 

''  Rawle  on  the  Const,  ch.  9,  p.  109;  Sergeant  on  Const,  ch.  28,  [ch.  30;]  Bos  v. 
7%^,  4  Dall.  R.  37. 


•  1  Tucker's  Black.  Comm.  App.  271, 272, 874. 
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make  rules  concerning  captures.  It  is  most  probable,  that  an 
extreme  solicitude  to  follow  out  the  powers  enumerated  in  the 
confederation  occasioned  the  introduction  of  these  clauses  into 
the  constitution.  In  the  former  instrument,  where  all  powers, 
not  expressly  delegated,  were  prohibited,  this  enumeration  was 
peculiarly  appropriate.  But  in  the  latter,  where  incidental  pow- 
ers were  expressly  contemplated,  and  provided  for,  the  same 
necessity  did  not  exist  As  has  been  already  remarked  in 
another  place,  and  will  abundantly  appear  from  the  remaining 
auxiliary  clauses  to  the  power  to  declare  war,  the  constitution 
abounds  with  pleonasms  and  repetitions,  sometimes  introduced 
from  caution,  sometimes  from  inattention,  and  sometimes  from 
the  imperfections  of  language.^ 

§  1176.  But  the  express  power  "  to  grant  letters  of  marque  and 
reprisal"  may  not  have  been  thought  wholly  unnecessary, 
because  it  is  often  a  measure  of  peace,  to  prevent  the  necessity 
of  a  resort  to  war.  Thus  individuals  of  a  nation  sometimes  suf- 
fer from  the  depredations  of  foreign  potentates,  and  yet  it  may 
not  be  deemed  either  expedient  or  necessary  to  redress  such 
grievances  by  a  general  declaration  of  war.  Under  §uch  circum- 
stances the  law  of  nations  authorizes  the  sovereign  of  the  injured 
individual  to  grant  him  this  mode  of  redress,  whenever  justice  is 
denied  to  him  by  the  state,  to  which  the  party  who  has  done  the 
injury  belongs.  In  this  case,  the  letters  of  marque  and  jeprisal 
(words  used  as  synonymous,  the  latter  (reprisal)  signifying  a 
taking  in  return,  the  former  (letters  of  marque)  the  passing  the 
frontiers  in  order  to  such  taking)  contain  an  authority  to  seize 
the  bodies  or  goods  of  the  subjects  of  the  offending  state,  wher- 
ever they  may  be  found,  until  satisfaction  is  made  for  the  injury .2 
This  power  of  reprisal  seems,  indeed,  to  be  a  dictate  almost  of 
nature  itself,  and  is  nearly  related  to,  and  plainly  derived  from, 
that  of  making  war.  It  is  only  an  incomplete  state  of  hostilities, 
and  often  ultimately  leads  to  a  formal  denunciation  of  war,  if 
the  injury  is  unredressed  or  extensive  in  its  operations.^ 

§  1177.  The  power  to  declare  war  is  exclusive  in  congress ;  and 
(as  will  be  hereafter  seen)  the  states  are  prohibited  from  engag- 

1  See  Mr.  Madison's  Letter  to  Mr.  Cabell,  18th  Sept.  1828. 

>  1  Black.  Comm.  258,  259. 

•  1  Black.  Comm.  258,  259  ;  Bynkershoek  on  War,  eh.  24,  p.  182,  by  Daponc^an  ; 
Yalin,  Traits  des  Prises,  p.  223,  321 ;  1  Tuck.  Black.  Comm.  App.  271 ;  4  Elliot's 
I>eb.  251. 
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ing  in  it,  unless  in  cases  of  actual  invasion,  or  imminent  danger 
thereof.  It  includes  the  exercise  of  all  the  ordinary  rights  of  bel- 
ligerents; and  congress  may,  therefore,  pass  suitable  laws  to 
enforce  them.  They  may  authorize  the  seizure  and  condemna- 
tion of  the  property  of  the  enemy,  within  or  without  the  territory 
of  the  United  States ;  and  the  confiscation  of  debts  due  to  the 
enemy.  But,  until  laws  have  been  passed  upon  these  subjectSi 
no  private  citizens  can  enforce  any  such  rights,  and  the  judiciary 
is  incapable  of  giving  them  any  legitimate  operation.^ 

§  1178.  The  next  power  of  congress  is  'Ho  raise  and  support 
armies ;  but  no  appropriation  of  money  to  that  use  shall  be  for  a 
longer  term  than  two  years." 

§  1179.  The  power  to  raise  armies  is  an  indispensable  incident 
to  the  power  to  declare  war;  and  the  latter  would  be  literally 
bruium  fulmen  without  the  former,  —  a  means  of  mischief  with- 
out a  power  of  defence.^  Under  the  confederation,  congress 
possessed  no  power  whatsoever  to  raise  armies,  but  only  "to 
agree  upon  the  number  of  land  forces,  and  to  make  requisitions 
upon  each  state  for  its  quota,  in  proportion  to  the  number  of 
white  inhabitants  in  such  state ;"  which  requisitions  were  to  be 
binding ;  and  thereupon  the  legislature  of  each  state  were  to 
appoint  the  regimental  officers,  raise  the  men,  and  clothe,  arm, 
and  equip  them  in  a  soldier-like  manner,  at  the  expense  of  the 
United  States.^  The  experience  of  the  whole  country,  during 
the  revolutionary  war,  established,  to  the  satisfaction  of  every 
statesman,  the  utter  inadequacy  and  impropriety  of  this  system 
of  requisition.  It  was  equally  at  war  with  economy,  efficiencyi 
and  safety.*  It  gave  birth  to  a  competition  between  the  stated, 
which  created  a  kind  of  auction  of  men.  In  order  to  furnish  the 
quotas  required  of  them,  they  outbid  each  other,  till  bounties 
grew  to  an  enormous  and  insupportable  size.  On  this  account 
many  persons  procrastinated  their  enlistment,  or  enlisted  only  for 
short  periods.  Hence  there  were  but  slow  and  scanty  levies  of 
men  in  the  most  critical  emergencies  of  our  affairs ;  short  enlist- 
ments, at  an  unparalleled  expense;  and  continual  fluctuations  in 
the  troops,  ruinous  to  their  discipline,  and  subjecting  the  public 


1  Brown  y.  United  States,  8  Cranch's  R.  I.  ^  4  Elliot's  Deb.  220,  221. 

*  Art  9 ;  Art.  7. 

*  1   American  Museum,  270,  273,  283;  5  Marshall's  Life  of  Washington,  App. 
note  1. 
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safety  frequently  to  the  perilous  crisis  of  a  disbanded  army. 
Hence,  also,  arose  those  oppressive  expedients  for  raising  men, 
which  were  occasionally  practised,  and  which  nothing  but  the 
enthusiasm  of  liberty  could  have  induced  the  people  to  endure.^ 
The  burden  was  also  very  unequally  distributed.  The  states 
near  the  seat  of  war,  influenced  by  motives  of  self-preservation, 
made  efforts  to  furnish  their  quotas,  which  even  exceeded  their 
abilities;  while  those  at  a 'distance  were  exceedingly  remiss  in 
their  exertions.  In  short,  the  army  was  frequently  composed  of 
three  bodies  of  men  :  first,  raw  recruits ;  secondly,  persons  who 
were  just  about  completing  their  t«rm  of  service ;  and  thirdly,  of 
persons  who  had  served  out  half  their  term,  and  were  quietly 
waiting  for  its  determination.  Under  such  circumstances  the 
wonder  is,  not  that  its  military  operations  were  tardy,  irregular, 
and  often  unsuccessful ;  but  that  it  was  ever  able  to  make  head- 
way at  all  against  an  enemy,  possessing  a  fine  establishment, 
well  appointed,  well  armed,  well  clothed,  and  well  paid.^  The 
appointment,  too,  by  the  states  of  all  regimental  officers,  had  a 
tendency  to  destroy  all  harmony  and  subordination,  so  necessary 
to  the  success  of  military  life. 

§  1180.  There  is  great  wisdom  and  propriety  in  relieving  the 
government  from  the  ponderous  and  unwieldy  machinery  of  the 
requisitions  and  appointments  under  the  confederation.  The 
present  system  of  the  union  is  general  and  direct,  and  capable, 
of  a  uniform  organization  and  action.  It  is  essential  to  the 
common  defence,  that  the  national  government  should  possess 
the  power  to  raise  armies,  build  and  equip  fleets,  prescribe  rules 
for  the  government  of  both,  direct  their  operations,  and  provide 
for  their  support.® 

§  1181.  The  clause,  as  originally  reported,  was  "to  raise 
armies ; "  and  subsequently  it  was,  upon  the  report  of  a  com- 
mittee, amended,  so  as  to  stand  in  its  present  form;  and,  as 
amended,  it  seems  to  have  encountered  no  opposition  in  the 


1  The  Federalist,  No.  22,  23.  The  difficulties  connected  with  this  subject  will  ap- 
pear still  more  striking  in  a  practical  view,  from  the  letters  of  General  Washington, 
and  other  public  documents  at  the  period.  See  5  Marshall's  Life  of  Washington,  ch. 
3,  p.  125,  126 ;  ch.  5,  p.  212  to  220 ;  ch.  6,  p.  238  to  248.  See  6  Journals  of  Congress 
in  1780,  passim;  Circular  Letter  of  Congress,  in  May,  1779 ;  5  Jour,  of  Congress,  224 
to  231. 

s  The  Federalist,  No.  22,  23. 

>  The  Federalist,  No.  23  ;  2  Elliot's  Debates,  92,  93. 
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convention.^  It  was,  however,  afterwards  assailed  in  the  state 
conventions,  and  before  the  people,  with  incredible  zeal  and  per- 
tinacity, as  dangerous  to  liberty  and  subversive  of  the  state  gov- 
ernment:^.  Objections  were  made  against  the  general  and  in- 
definite power  to  raise  armies,  not  limiting  the  number  of  troops ; 
and  to  the  maintenance  of  them  in  peace  as  well  as  in  war. 

§  1182.  It  was  said,  that  congress,  having  an  unlimited  power 
to  raiee  and  support  armies,  might,  if  in  their  opinion  the  general 
welfare  required  it,  keep  large  armies  constantly  on  foot,  and  thus 
exhaui«t  the  resources  of  the  United  States.  There  is  no  contrcd 
on  congress,  as  to  numbers,  stations,  or  government  of  them* 
They  may  billet  them  on  the  people  at  pleasure.  Such  an  un- 
limited authority  is  most  dangerous,  and  in  its  principles  des- 
potic; for  being  unbounded,  it  must  lead  to  despotism.  We 
shall,  therefore,  live  under  a  government  of  military  force.'  In 
respect  to  times  of  peace,  it  was  suggested,  that  there  is  no  ne- 
cest^ity  for  having  a  standing  army,  which  had  always  been  held, 
under  such  circumstances,  to  be  fatal  to  public  rights  and  politi- 
cal freedom.' 

§  1183.  To  these  suggestions  it  was  replied  with  equal  force 
and  truth,  that  to  be  of  any  value,  the  power  must  be  unlimited. 
It  is  impossible  to  foresee,  or  define  the  extent  and  variety  of  na- 
tional exigencies,  and  the  correspondent  extent  and  variety  of 
the  national  means  necessary  to  satisfy  them.  The  power  must 
be  coextensive  with  all  possible  combinations  of  circumstances, 
and  under  the  direction  of  the  councils  intrusted  with  the  com- 
mon defence.  To  deny  this  would  be  to  deny  the  menus,  and 
yet  require  the  end.  These  must,  therefore,  be  unlimited  in 
every  matter  essential  to  its  efficacy,  that  is,  in  the  formation, 
direction,  and  support  of  the  national  forces.^  This  was  not 
doubted  under  the  confederation ;  though  the  mode  adopted  to 
carry  it  into  effect  was  utterly  inadequate  and  illusory.^  There 
could  be  no  real  danger  from  the  exercise  of  the  power.  It  was 
not  here,  as  in  England,  where  the  executive  possessed  the  power 
to  raise  armies  at  pleasure;  which  power,  so  far  as  respected 
standing  armies  in  time  of  peace,  it  became  necessary  to  provide 
by  the  bill  of  rights,  in  1688,  should  not  be  exercised  without  the 


1  Journal  of  Convention,  221,  327,  328. 

<  2  KlIiot'B  Debates,  285,  286,  307,  308,  430.        >  2  Elliot's  Debates,  307,  308,  430. 

4  The  Federalist,  No.  23 ;  2  Elliot's  Debates,  92,  93,  438. 

^  2  Elliot's  Debates,  438. 
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consent  of  parliament^  Here  the  power  is  exclusively  confined 
to  the  legislative  body,  to  the  representatives  of  the  states,  and  of 
the  people  of  the  states.  And  to  suppose  it  will  not  be  safe  in 
their  hands,  is  to  suppose,  that  no  powers  of  government,  adapt- 
ed to  national  exigencies,  can  ever  be  safe  in  any  political  body.^ 
Besides,  the  power  is  limited  by  the  necessity  (as  will  be  seen) 
of  biennial  appropriations.®  The  objection,  too,  is  the  more 
strange,  because  there  are  but  two  constitutions  of  the  thirteen 
states,  which  attempt  in  any  manner  to  limit  the  power ;  and 
these  are  rather  cautions  for  times  of  peace,  than  prohibitions.* 
The  confederation  itself  contains  no  prohibition  or  limitation  of 
the  power.^  Indeed,  in  regard  to  times  of  war,  it  seems  utterly 
preposterous  to  impose  any  limitations  upon  the  power ;  since  it 
is  obvious,  that  emergencies  may  arise,  which  would  require  the 
most  various  and  independent '  exercises  of  it.  The  country 
would  otherwise  be  in  danger  of  losing  both  its  liberty  and  its 
sovereignty,  from  its  dread  of  investing  the  public  councils  with 
the  power  of  defending  it.  It  would  be  more  willing  to  submit 
to  foreign  conquest  than  to  domestic  rule. 

§  1184.  But  in  times  of  peace  the  power  may  be  at  least 
equally  important,  though  not  so  often  required  to  be  put  in  full 
exercise.  The  United  States  are  surrounded  by  the  colonies  and 
dependencies  of  potent  foreign  governments,  whose  maritime 
power  may  furnish  them  with  the  means  of  annoyance  and  mis- 
chief and  invasion.  To  guard  ourselves  against  evils  of  this  sort, 
it  is  indispensable  for  us  to  have  proper  forts  and  garrisons,  sta- 
tioned at  the  weak  points,  to  overawe  or  check  incursions.  Be- 
sides ;  it  will  be  equally  important  to  protect  our  frontiers  against 
the  Indians,  and  keep  them  in  a  state  of  due  submission  and 
control.^  The  garrisons  can  be  furnished  only  by  occasional 
detachments  of  militia,  or  by  regular  troops  in  pay  of  the  govern- 
ment. The  first  would  be  impracticable,  or  extremely  inconven- 
ient, if  not  positively  pernicious.  The  militia  would  not,  in 
times  of  profound  peace,  submit  to  be  dragged  from  their  occu- 
pations and  families  to  perform  such  a  disagreeable  duty.  And 
if  they  would,  the  increased  expenses  of  a  frequent  rotation  in 


1  I  Black.  Comm.  262,  413.  >  The  Federalist,  No.  23,  26. 

»  The  Federalist,  No.  24,  25. 

*  The  Federalist,  No.  24,  and  note  ;  Id.  No.  26. 

*  The  Federalist,  No.  24 ;  2  Elliot's  Debates,  438. 

«  The  Federalist,  No.  24,  25 ;  2  Elliot's  Debates,  292,  293. 
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the  service,  the  loss  of  time  and  labor,  and  the  breaking  up  of  the 
ordinary  employments  of  life,  would  make  it  an  extremely  ineli- 
gible scheme  of  military  power.  The  true  and  proper  recourse 
should,  therefore,  be  a  permanent,  but  small  standing  army  for 
such  purposes.^  And  it  would  only  be,  when  our  neighbors 
should  greatly  increase  their  military  force,  that  prudence  and  a 
due  regard  to  our  own  safety  would  require  any  augmentation 
of  our  own.^  It  would  be  wholly  unjustifiable  to  throw  upon 
the  states  the  defence  of  their  own  frontiers,  either  against  the 
Indians,  or  against  foreign  foes.  The  burden  would  often  be 
disproportionate  to  their  means,  and  the  benefit  would  often  be 
largely  shared  by  the  neighboring  states.  The  common  defence 
should  be  provided  for  out  of  the  common  treasury.  The  exist- 
ence of  a  federal  government,  and  at  the  same  time  of  military 
establishments  under  state  authority,  arc  not  less  at  variance 
with  each  other,  than  a  due  supply  of  the  federal  treasury,  and 
the  system  of  quotas  and  requisitions.^ 

§  1185.  It  is  important  also  to  consider,  that  the  surest  means 
of  avoiding  war  is  to  be  prepared  for  it  in  peace.  If  a  prohibi- 
tion should  be  imposed  upon  the  United  States  against  raising 
armies  in  time  of  peace,  it  would  present  the  extraordinary  spec- 
tacle to  the  world  of  a  nation  incapacitated  by  a  constitution  of 
its  own  choice  from  preparing  for  defence  before  an  actual  inva- 
sion. As  formal  declarations  of  war  are  in  modern  times  often 
neglected,  and  are  never  necessary,  the  presence  of  an  enemy 
within  our  territories  would  be  required,  before  the  government 
would  be  warranted  to  begin  levies  of  men  for  the  protection  of 
the  state.  The  blow  must  be  received,  before  any  attempts  could 
be  made  to  ward  it  off,  or  to  return  it  Such  a  course  of  conduct 
w^ould  at  all  times  invite  aggression  and  insult;  and  enable  a 
formidable  rival  or  secret  enemy  to  seize  upon  the  country,  as  a 
defenceless  prey  ;  or  to  drain  its  resources  by  a  levy  of  contribu- 
tions, at  once  irresistible  and  ruinous.*  It  would  be  in  vain  to 
look  to  the  militia  for  an  adequate  defence  under  such  circum- 
stances. This  reliance  came  very  near  losing  us  our  independ- 
ence, and  was  the  occasion  of  the  useless  expenditure  of  mopj 
millions.    The  history  of  other  countries,  and  our  past  experience, 


1  The  Federalist,  No.  24 ;  2  Elliot's  Debates,  292,  293. 

2  The  Federalist,  No.  24,  41.  •  Id.  No.  25. 
«  The  Federalist,  No.  25 ;  2  Elliot's  Debates,  92,  93. 
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admonish  us,  that  a  regular  force,  well  disciplined  and  well  sup- 
plied, is  the  cheapest,  and  the  only  effectual  means  of  resisting 
the  inroads  of  a  wpU-disciplined  foreign  army.^  In  short,  under 
such  circumstances  the  constitution  must  be  either  violated,  (as 
it  in  fact  was  by  the  states  under  the  confederation,)^  or  our  lib- 
erties must  be  placed  in  extreme  jeopardy.  Too  much  precau- 
tion often  leads  to  as  many  difficulties,  as  too  much  confidence. 
How  could  a  readiness  for  war  in  time  of  peace  be  safely  pro- 
hibited, unless  we  could  in  like  manner  prohibit  the  preparations 
and  establishments  of  every  hostile  nation  ?  The  means  of  se- 
curity can  be  only  regulated  by  the  means  and  the  danger  of 
attack.  They  will,  in  fact,  ever  be  determined  by  these  rules, 
and  no  other.  It  will  be  in  vain  to  oppose  constitutional  bar- 
riers to  the  impulse  of  self-preservation.® 

§  1186.  But  the  dangers  from  abroad  are  not  alone  those, 
which  are  to  be  guarded  against  in  the  structure  of  the  national 
government  Cases  may  occur,  and  indeed  are  contemplated  by 
the  constitution  itself  to  occur,  in  which  military  force  may  be 
indispensable  to  enforce  the  laws,  or  to  suppress  domestic  insur- 
rections. Where  the  resistance  is  confined  to  a  few  insurgents, 
the  suppression  may  be  ordinarily  and  safely  confided  to  the  mili- 
tia. But  where  it  is  extensive,  and  especially  if  it  should  pervade 
one,  or  more  states,  it  may  become  important  and  even  necessary 
to  employ  regular  troops,  as  at  once  the  most  effective,  and  the 
most  economical  force.*  Without  the  power  to  employ  such  a 
force  in  time  of  peace  for  domestic  purposes,  it  is  plain,  that  the 
government  might  be  in  danger  of  being  overthrown  by  the  com- 
binations of  a  single  faction.^ 

§  1187.  The  danger  of  an  undue  exercise  of  the  power  is 
purely  imaginary.  It  can  never  be  exerted,  but  by  the  represent- 
atives of  the  people  of  the  states ;  and  it  must  %be  safe  there,  or 
there  can  be  no  safety  at  all  in  any  republican  form  of  govern- 
ment.^ Our  notions,  indeed,  of  the  dangers  of  standing  armies 
in  time  of  peace,  are  derived  in  a  great  measure  from  the  princi- 
ples and  examples  of  our  English  ancestors.  In  England,  the 
king  possessed  the  power  of  raising  armies  in  the  time  of  peace 
according  to  his  own  good  pleasure.     And  this  prerogative  was 

1  The  Federalist,  No.  25,  41.  a  ij.  25. 

*  The  Federalist,  No.  41 ;  3  Elliot's  Debates,  305. 
4  The  Federalist,  No.  28,  26. 

*  2  Elliot's  Debates,  92,  93.  ^  The  Federalist,  No.  23,  26,  28. 
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justly  esteemed  dangerous  to  the  public  liberties.  Upon  the  rev- 
olution of  1668,  parliament  wisely  insisted  upon  a  bill  of  rights, 
which  should  furnish  an  adequate  security  for  the  future.  But 
how  was  this  done  ?  Not  by  prohibiting  standing  armies  alto- 
gether in  time  of  peace ;  but  (as  has  been  already  seen)  by  pro- 
hibiting them  wWiout  the  consent  of  parliament.^  This  is  the 
very  proposition  contained  in  the  constitution ;  for  congress  can 
alone  raise  armies;  and  may  put  them  down,  whenever  they 
choose. 

§  1188.  It  may  be  admitted,  that  standing  armies  may  prbve 
dangerous  to  the  state.  But  it  is  equally  true,  that  the  want  of 
them  may  also  prove  dangerous  to  the  state.  What  then  is 
to  be  done  ?  The  true  course  is  to  check  the  undue  exercise  of 
the  power,  not  to  withhold  it.^  This  the  constitution  has  at- 
tempted to  do  by  providing,  that  "  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years."  Thus, 
unless  the  necessary  supplies  are  voted  by  the  representatives 
of  the  people  every  two  years,  the  whole  establishment  must 
fall.  Congress  may  indeed,  by  an  act  for  this  purpose,  disband 
a  standing  army  at  any  time ;  or  vote  the  supplies  only  for  one 
year,  or  for  a  shorter  period.  But  the  constitution  is  imperative, 
that  no  appropriation  shall  prospectively  reach  beyond  the  bien- 
nial period.  So  that  there  would  seem  to  be  every  human  secu- 
rity against  the  possible  abuse  of  the  power.^ 

§  1189.  But,  here  again  it  was  objected,  that  the  executive 
might  keep  up  a  standing  army  in  time  of  peace,  notwithstand- 
ing no  supplies  should  be  voted.  But  how  can  this  possibly  be 
done  ?  The  army  cannot  go  without  supplies ;  it  may  be  dis- 
banded at  the  pleasure  of  the  legislature  ;  and  it  would  be  abso- 
lutely impossible  for  any  president,  against  the  will  of  the  nation, 
to  keep  up  a  standing  army  in  terrorem  populL^  • 

§  1190.  It  was  also  asked,  why  an  appropriation  should  not 
be  annually  made,  instead  of  biennially,  as  is  the  case  in  the 
British  parliament.^  The  answer  is,  that  congress  may  in  their 
pleasure  limit  the  appropriation  to  a  single  year ;  but  exigencies 
may  arise,  in  which,  with  a  view  to  the  advantages  of  the  public 


1  The  Federalist,  No.  26 ;  I  Black.  Coram.  413. 

a  The  Federalist,  No.  41 ;  2  Elliot's  Debates,  93,  308,  309. 

8  The  Federalist,  No.  26,  41.  *  Id.  No.  26. 

B  1  Tack.  Black.  Comm.  App.  272;  I  Black.  Comm.  414,  415. 
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service  and  the  pressure  of  war,  a  biennial  appropriation  might 
be  far  more  expedient,  if  not  absolutely  indispensable.  Cases 
may  be  supposed,  in  which  it  might  be  impracticable  for  congress, 
in  consequence  of  public  calamities,  to  meet  annually  for  the 
despatch  of  business.  But  the  supposed  example  of  the  British 
parliament  proves  nothing.  That  body  is  not  restrained  by  any 
constitutional  provision  from  voting  supplies  for  a  standing  army 
for  an  unlimited  period.  It  is  the  mere  practice  of  parliament,  in 
the  exercise  of  its  own  discretion,  to  make  an  annual  vote  of  sup- 
plies. Surely,  if  there  is  no  danger  in  confiding  an  unlimited 
power  of  this  nature  to  a  body  chosen  for  seven  years,  there  can 
be  none  in  confiding  a  limited  power  to  an  American  congress, 
chosen  for  two  years.^ 

§  1191.  In  some  of  the  state  conventions  an  amendment  was 
proposed,  requiring,  that  no  standing  army  or  regular  forces  be 
kept  up  in  time  of  peace,  except  for  the  necessary  protection  and 
defence  of  forts,  arsenals,  and  dock-yards,  without  the  consent  of 
two  thirds  of  both  houses  of  congress.^  But  it  was  silently  suf- 
fered to  die  away  with  the  jealousies  of  the  day.  The  practical 
course  of  the  government  on  this  head  has  allayed  all  fears  of  the 
people,  and  fully  justified  the  opinions  of  the  friends  of  the  con- 
stitution. It  is  remarkable,  that  scarcely  any  power  of  the  na- 
tional government  was  at  the  time  more  strongly  assailed  by 
appeals  to  popular  prejudices,  or  vindicated  with  more  full  and 
masculine  discussion.  The  Federalist  gave  it  a  most  elaborate 
discussion,  as  one  of  the  critical  points  of  the  constitution.^  In 
the  present  times  the  subject  attracts  no  notice,  and  would 
scarcely  furnish  a  topic,  even  for  popular  declamation.  Ever 
since  the  constitution  was  put  into  operation,  congress  have  re- 
strained their  appropriations  to  the  current  year ;  and  thus  prac- 
tically shown  the  visionary  nature  of  these  objections. 

§  1192.  Congress,  in  1798,  in  expectation  of  a  war  with 
France,  authorized  the  president  to  accept  the  services  of  any 
companies  of  volunteers  who  should  associate  themselves  for  the 
service,  and  should  be  armed,  clothed,  and  equipped  at  their  own 


1  The  Federalist,  No  41. 

3  1  Tacker's  Black.  Comm.  App.  271,  272,  379.    An  attempt  was  also  made  in  the 

conyention  to  insert  a  claose,  limiting  the  number  of  the  army  in  time  of  peace  to  a 

number ;  bnt  it  was  negatired.    Journal  of  Conyention,  p.  262. 

>  The  Federalist,  No.  24  to  29. 
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expense,  and  to  commission  their  officers.^  This  exercise  of 
power  was  complained  of  at  the  time,  as  a  virtual  infringement 
of  the  constitutional  authority  of  the  states  in  regard  to  the  mili- 
tia ;  and,  as  such,  it  met  with  the  disapprobation  of  a  learned 
commentator.2  His  opinion  does  not,  however,  seem  since  to 
have  received  the  deliberate  assent  of  the  nation.  During  the 
l^te  war  with  Great  Britain,  laws  were  repeatedly  passed  author- 
izing the  acceptance  of  volunteer  corps  of  the  militia,  undcfr  their 
own  officers;  and,  eventually,  the  president  was  authorized,  with 
the  consent  of  the  senate,  to  commission  officers  for  such  volun- 
teer corps.  These  laws  exhibit  the  decided  change  of  the  public 
opinion  on  this  subject ;  and  they  deserve  more  attention,  since 
the  measures  were  promoted  and  approved  under  the  auspices  of 
the  very  party  which  had  inculcated  an  opposite  opinion.'  It  is 
proper  to  remark,  that  the  Federalist  maintained,  that  the  disci- 
plining and  effective  organization  of  the  whole  militia  would  be 
impracticable ;  that  the  attention  of  the  government  ought  par- 
ticularly be  directed  to  the  formation  of  a  select  corps  of  moder- 
ate size,  upon  such  principles  as  would  really  fit  them  for  service 
in  case  of  need ;  and  that  such  select  corps  would  constitute  the 
best  substitute  for  a  large  standing  army,  and  the  most  formida- 
ble  check  upon  any  undue  military  powers,  —  since  it  w^ould  be 
composed  of  citizens  well  disciplined  and  well  instructed  in  their 
rights  and  duties.* 

§  1193.  The  next  power  of  congress  is  "  to  provide  and  main- 
tain a  navy." 

§  1194.  Under  the  confederation,  congress  possessed  the  power 
"  to  build  and  equip  a  navy."  ^  The  same  language  was  adopted 
in  the  original  draft  of  the  constitution,  and  it  was  amended  by 
substituting  the  present  words,  apparently  without  objection,  aa 
more  broad  and  appropriate.^  In  the  convention,  the  propriety 
of  granting  the  power  seems  not  to  have  been  questioned.  Bat 
it  was  assailed  in  the  state  conventions  as  dangerous.     It  was 

1  Act  of  28th  of  May,  1798,  ch.  64 ;  Act  of  22d  of  June,  1798,  ch.  74 ;  Act  of  2d  of 
March,  1799,  ch.  187. 

2  1  Tucker's  Black.  Comm.  App.  273, 274, 329, 330.  Soo  also  Virginia  Report  and 
Resolutions,  9th  of  January,  1800,  p.  53  to  56. 

»  See  Act  of  8th  of  Feb.  1812,  ch.  22;  Act  of  6th  of  July,  1812,  ch.  138;  Act  of  24th 
of  Feb.  1814,  ch.  75;  Act  of  30th  of  March,  1814,  ch.  96;  Act  of  27th  of  Jan.  1815, 
ch.  178.     Scoalso  Actof  24thofFeb.  1807,  ch.  70. 

*  The  Federalist,  No,  29.  •  Art.  9. 

^  Joam.  of  Convention,  221,  262. 
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said,  that  commerce  and  navigation  are  the  principal  sources  of 
the  wealth  of  the  maritime  powers  of  Europe ;  and,  if  we  en- 
gaged in  commerce,  we  should  soon  become  their  rivals.  A  navy 
would  soon  be  thought  indispensable  to  protect  it  But  the 
attempt  on  our  part  to  provide  a  navy  would  provoke  these 
powers,  who  would  not  suffer  us  to  become  a  naval  power. 
Thus,  we  should  be  immediately  involved  in  wars  with  them. 
The  expenses,  too,  of  maintaining  a  suitable  navy  would  be 
enormous,  and  wholly  disproportionate  to  our  resources.  If 
a  navy  should  be  provided  at  all,  it  ought  to  be  limited  to 
the  mere  protection  of  our  trade.^  It  was  further  urged,  that 
the  Southern  states  would  share  a  large  portion  of  the  bur- 
dens of  maintaining  a  navy,  without  any  corresponding  advan- 
tages.^ 

§  1195.  With  the  nation  at  large,  these  objections  were  not 
deemed  of  any  validity.  The  necessity  of  a  navy,  for  the  pro- 
tection of  commerce  and  navigation,  was  not  only  admitted,  but 
made  a  strong  ground  for  the  grant  of  the  power.  One  of  the 
great  objects  of  the  constitution  was  the  encouragement  and 
protection  of  navigation  and  trade.  Without  a  navy,  it  would 
be  utterly  impossible  to  maintain  our  right  to  the  fisheries,  and 
our  trade  and  navigation  on  the  lakes,  and  the  Mississippi,  as 
well  as  our  foreign  commerce.  It  was  one  of  the  blessings  of 
the  union  that  it  would  be  able  to  provide  an  adequate  support 
and  protection  for  all  these  important  objects.  Besides,  a  navy 
would  be  absolutely  indispensable  to  protect  our  whole  Atlantic 
frontier,  in  case  of  a  war  with  a  foreign  maritime  power.  We 
should  otherwise  be  liable,  not  only  to  the  invasion  of  strong 
regular  forces  of  the  enemy,  but  to  the  attacks  and  incursions  of 
every  predatory  adventurer.  Our  maritime  towns  might  all  be 
put  under  contribution;  and  even  the  entrance  and  departure 
from  our  own  ports  be  interdicted,  at  the  caprice  or  the  hostility 
of  a  foreign  power.  It  would  also  be  our  cheapest,  as  well  as 
our  best  defence ;  as  it  would  save  us  the  expense  of  numerous 
forts  and  garrisons  upon  the  sea-coast,  which,  though  not  effect- 
ual for  all,  would  still  be  required  for  some  purposes.  In  short, 
in  a  maritime  warfare  without  this  means  of  defence,  our  com- 
merce would  be  driven  from  the  ocean,  our  ports  would  be  block- 


1  2  Elliot's  Deb.  224,  319,  320.  >  2  Elliot's  Deb.  319,  320. 
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aded,  our  sea-coast  infested  with  plunderers,  and  our  vital  inter- 
ests put  at  hazard.^ 

§  1196.  Although  these  considerations  were  decisive  with  the 
people  at  large,  in  favor  of  the  power,  from  its  palpable  neces- 
sity and  importance  to  all  the  great  interests  of  the  country,  it  is 
within  the  memory  of  all  of  us,  that  the  same  objections  for  a 
long  time  prevailed  with  a  leading  party  in  the  cpuntry,*  and 
nurtured  a  policy  which  was  utterly  at  variance  with  our  duties, 
as  well  as  our  honor.  It  was  not  until  during  the  late  war  with 
Great  Britain,  when  our  little  navy,  by  a  gallantry  and  brilliancy 
of  achievement  almost  without  parallel,  had  literally  fought  itself 
into  favor,  that  the  nation  at  large  began  to  awake  from  its  leth- 
argy on  this  subject,  and  to  insist  upon  a  policy,  which  should 
at  once  make  us  respected  and  formidable  abroad,  and  secure 
protection  and  honor  at  home.^  It  has  been  proudly  said  by  a 
learned  commentator  on  the  laws  of  England,  that  the  royal 
navy  of  England  hath  ever  been  its  greatest  defence  and  orna- 
ment. It  is  its  ancient  and  natural  strength ;  the  floating  bul- 
wark of  the  island ;  an  army,  from  which,  however  strong  and 
powerful,  no  danger  can  be  apprehended  to  liberty.*  Every 
American  citizen  ought  to  cherish  the  same  sentiment,  as  appli- 
cable to  the  navy  of  his  own  country. 

§  1197.  The  next  power  of  congress  is  "  to  make  rules  for  the 
government  and  regulation  of  the  land  and  naval  forces."     This 


1  The  Federalist,  No.  11,  ^4,  41.    See  also  1  Tucker's  Black.  Comm.  App.  272. 

3  See  5  Marshall's  Life  of  Washington,  ch.  7,  p.  523  to  531. 

'  Lest  it  should  be  supposed  that  these  remarks  are  not  well  founded,  the  following 
passage  is  extracted  from  the  celebrated  Report  and  Resolutions  of  the  Vii^nia  legis- 
lature, of  7th  and  1 1th  Jan.  1800,  which  formed  the  text-book  of  manj  political  opin- 
ions for  a  long  period :  "  With  respect  to  the  navy,  it  may  be  proper  to  remind  jou, 
that  whatever  may  be  the  proposed  object  of  its  establishment,  or  whatever  the  prospect 
of  temporary  advantages  resulting  therefrom,  it  is  demonstrated,  by  the  experience  of 
all  nations  who  have  adventured  far  into  naval  policy,  that  such  prospect  is  ultimatelj 
delusive ;  and  that  a  navy  has  ever  in  practice  been  known  more  as  an  instrument  of 
power,  a  source  of  expense,  and  an  occasion  of  collisions  and  wars  with  other  nations, 
than  as  an  instrument  of  defence,  of  economy,  or  of  protection  to  commerce.  Nor  is 
there  any  nation,  in  the  judgment  of  the  general  assembly,  to  whose  circumstances  this 
remark  is  more  applicable  than  to  the  United  States,"  p.  57,  58.  And  the  senators  and 
representatives  were  instructed  and  requested,  by  one  of  the  resolutions,  "  to  prevent 
any  augmentation  of  the  navy,  and  to  promote  any  proposition  for  reducing  it,  as  cir- 
cumstances will  permit,  within  the  narrowest  limits  compatible  with  the  protection  of 
the  sea-coasts,  ports,  and  harbors  of  the  United  States."  p.  59. 

«  1  Black.  Comm.  418. 
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is  a  natural  incident  to  the  preceding  powers  to  make  war,  to 
raise  armies,  and  to  provide  and  maintain  a  navy.  Its  propriety, 
therefore,  scarcely  could  be,  and  never  has  been  denied,  and  need 
not  now  be  insisted  on.  The  clause  was  not  in  the  original  draft 
of  the  constitution ;  but  was  added  without  objection  by  way  of 
amendment^  It  was  without  question  borrowed  from  a  corre- 
sponding clause  in  the  articles  of  confederation,^  where  it  was 
with  more  propriety  given,  because  there  was  a  prohibition  of 
ail  implied  powers.  In  Great  Britain,  the  king,  in  his  capacity 
of  generalissimo  of  the  whole  kingdom*,  has  the  sole  power  of 
regulating  fleets  and  armies.^  But  parliament  has  repeatedly 
interposed ;  and  the  regulation  of  both  is  now  in  a  considerable 
measure  provided  for  by  acts  of  parliament.*  The  whole  power 
is  far  more  safe  in  the  hands  of  congress,  than  of  the  executive ; 
since  otherwise  the  most  summary  and  severe  punishments  might 
be  inflicted  at  the  mere  will  of  the  executive. 

§  1198.  It  is  a  natural  result  of  the  sovereignty  over  the  navy 
of  the  United  States,  that  it  should  be  exclusive.  Whatever 
crimes,  therefore,  are  committed  on  board  of  public  ships  of  war 
of  the  United  States,  whether  they  are  in  port  or  at  sea,  they  are 
exclusively  cognizable  and  punishable  by  the  government  of  the 
United  States.  The  public  ships  of  sovereigns,  wherever  they 
may  be,  are  deemed  to  be  extraterritorial,  and  enjoy  the  immu- 
nities from  the  local  jurisdiction  belonging  to  their  sovereign.® 


1  Journal  of  Conyention,  p.  221,  262.  >  Art.  9. 

s  1  Black.  Comm.  262,  421. 
«  1  Black.  Comm.  413,  414,  415,  420,  421. 

*  See  United  States  t.  Bevaru,  3  Wheaton's  R.  336,  390.     The  Schr,  Exchange,  7 
Cranch's  B.  116. 
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CHAPTER  XXII. 

POWER   OVEK  TOE  MILITIA. 

V 

§  1199.  The  next  power  of  congress  is  "  to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  union,  suppress  in- 
surrections, and  repel  invasions." 

§  1200.  This  clause  seems,  after  a  slight  amendment,  to  have 
passed  the  convention  without  opposition.^  It  cured  a  defect 
severely  felt  under  the  confederation,  which  contained  no  provis- 
ion on  the  subject. 

§  1201.  The  power  of  regulating  the  militia,  and  of  com- 
manding its  services  to  enforce  the  laws,  and  to  suppress  insur- 
rections, and  repel  invasions,  is  a  natural  incident  to  the  duty  of 
superintending  the  common  defence,  and  preserving  the  internal 
peace  of  the  nation.  In  short,  every  argument,  which  is  urged, 
or  can  be  urged  against  standing  armfes  in  time  of  peace,  ap- 
plies forcibly  to  the  propriety  of  vesting  this  power  in  the  na- 
tional government.  There  is  but  one  of  two  alternatives,  which 
can  be  resorted  to  in  cases  of  insurrection,  invasion,  or  violent 
opposition  to  the  laws ;  either  to  employ  regular  troops,  or  to 
employ  the  militia  to  suppress  them.  In  ordinary  cases,  indeed, 
the  resistance  to  the  laws  may  be  put  down  by  the  posse  comU 
tatus^  or  the  assistance  of  the  common  magistracy.  But  cases 
may  occur,  in  which  such  a  resort  would  be  utterly  vain,  and  / 
even  mischievous;  since  it  might  encourage  the  factious  to  more 
rash  measures,  and  prevent  the  application  of  a  force,  which 
would  at  once  destroy  the  hopes  and  crush  the  efforts  of-the 
disaffected.  The  general  power  of  the  government  to  pass  all 
laws  necessary  and  proper  to  execute  its  declared  powers,  would 
doubtless  authorize  laws  to  call  forth  the  posse  comitatus^  and 
employ  the  common  magistracy,  in  cases,  where  such  measures 
would  suit  the  emergency .^  But  if  the  militia  could  not  be  called 
in  aid,  it  would  be  absolutely  indispensable  to  the  common  safety 
to  keep  up  a  strong  regular  force  in  time  of  peace.^     The  latter 


1  Joamal  of  Convention,  221,  283. 

3  2  Elliot's  Dcbateta,  300,  304,  305,  308,  309. 

>  The  Federalist,  No.  29;  2  Klliot's  Debates,  292,  293,  294,  308,  309. 
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would  certainly  not  be  desirable,  or  economical ;  and  therefore 
this  power  over  the  militia  is  highly  salutary  to  the  public  re- 
pose, and  at  the  same  time  an  additional  security  to  the  public 
liberty.     In  times  of  insurrection  or  invasion,  it  would  be  natu- 
ral and  proper,  that  the  militia  of  a  neighboring  state,  should  be 
marched  into  another  to  resist  a  common  enemy,  or  guard  the 
republic  against  the  violences  of  a  domestic  faction  or  sedition, 
But  it  is  scarcely  possible,  that  in  the  exercise  of  the  power  the 
militia  should  ever  be  called  to  march  great  distances,  since  it 
would  be  at  once  the  most  expensive  and  the  most  inconvenient 
force,  which  the  government  could  employ  for  distant  expedi- 
tions.^    The  regulation  of  the  whole  subject  is  always  to  be  in 
the  power  of  congress ;  and  it  may  from  time  to  time  be  mould- 
ed  so  as  to  escape  from  all  dangerous  abuses, 
y  §  1202.   Notwithstanding  the  reasonableness  of  these  sugges- 
tions, the  power  was  made  the  subject  of  the  most  warm  appeals 
to  the  people  to  alarm  their  fears,  and  surprise  their  judgment^ 
I  At  one  time  it  was  said,  that  the  militia  under  the  command  of 
ithe  national  government  might  be  dangerous  to  the  public  liberty; 
I  at  another,  that  they  might  be  ordered  to  the  most  distant  places, 
/  and  burdened  with  the  most  oppressive  services ;  and  at  another, 
f  that  the  states  might  thus  be  robbed  of  their  immediate  means 
I    of  defence.^     How  these  things  could  be  accomplished  with  the 
y    consent  of  both  houses  of  congress,  in  which  the  states  and  the 
people  of  the  states  are  represented,  it  is  difficult  to  conceive. 
But  the  highly  colored  and  impassioned  addresses,  used  on  this 
occasion,  produced  some  propositions  of  amendment  in  the  state 
conventions,*  which,  however,  were  never  duly  ratified,  and  have 
long  since  ceased  to  be  felt,  as  matters  of  general  concern. 

§  1203.  The  next  power  of  congress  is,  "  to  provide  for  organ- 
izing, arming,  and  diciplining  the  militia,  and  for  governing  such 
part  of  them,  a?  may  be  employed  in  the  service  of  the  Uiiited 
States ;  reserving  to  the  state's  respectively  the  appointment  of 
the  officers,  and  the  authority  of  training  the  militia  according  to 
the  discipline  prescribed  by  congress." 


1  The  Federalist,  No.  29;  2  Elliot's  Debates,  92,  107, 108,  292,  293,  294,  308,  309 ; 
3  Elliot's  Debates,  305,  306. 

*  2  Elliot's  Debates,  66,  67, 307, 310, 314, 315 ;  The  Federalist,  No.  29;  Lather  Mar- 
tin's Address,  Yates's  Minutes;  4  Elliot's  Debates,  33,  34. 

*  See  the  Federalist,  No.  29 ;  2  Elliot's  Debates,  285,  286,  287,  289,  307,  310. 

*  1  Tack.  Black.  Comm.  App.  273. 
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§  1204.  This  power  has  a  natural  connection  with  the  preced- 
ing, and,  if  not  indispensable  to  its  exercise,  furnishes  the  only 
adequate  means  of  giving  it  promptitude  and  efficiency  in  its  op- 
erations. It  requires  no  skill  in  the  science  of  war  to  discern, 
that  uniformity  in  the  organization  and  discipline  of  the  militia 
will  be  attended  with  the  most  beneficial  effects,  whenever  they 
are  called  into  active  service.  It  will  enable  them  to  discharge 
the  duties  of  the  camp  and  field  with  mutual  intelligence  and 
concert,  an  advantage  of  peculiar  moment  in  the  operations  of 
an  army ;  and  it  will  enable  them  to  acquire,  in  a  much  shorter 
period,  that  degree  of  proficiency  in  military  functions,  which  is 
essential  to  their  usefulness.  Such  a  uniformity,  it  is  evident, 
can  be  attained  only  through  the  superintending  power  of  the 
national  government.^ 

§  1205.  This  clause  was  not  in  the  original  draft  of  the  consti- 
tution ;  but  it  was  subsequently  referred  to  a  committee,  who 
reported  in  favor  of  the  power ;  and  after  considerable  discussion 
it  was  adopted  in  its  present  shape  by  a  decided  majority.  The 
first  clause  in  regard  to  organizing,  arming,  disciplining,  and 
governing  the  militia,  was  passed  by  a  vote  of  nine  states  against 
two ;  the  next,  referring  the  appointment  of  officers  to  the  states, 
after  an  inefTectual  eiTort  to  amend  it  by  confining  the  appoint- 
ment to  officers  under  the  rank  of  general  officers,  was  passed 
without  a  division ;  and  the  last,  referring  the  authority  to  train 
the  militia  according  to  the  discipline  prescribed  by  congress,  was 
passed  by  a  vote  of  seven  states  against  four.^ 

§  1206.  It  was  conceived  by  the  friends  of  the  constitution, 
that  the  power  thus  given,  with  the  guards,  reserving  the  appoint- 
ment of  the  officers,  and  the  training  of  the  militia  to  the  states, 
made  it  not  only  wholly  unexceptionable,  but  in  reality  an  addi- 
tional security  to  the  public  liberties.^  It  was,  nevertheless,  made 
a  topic  of  serious  alarm  and  powerful  objection.  It  was  suggest- 
ed, that  it  was  indispensable  to  the  states,  they  should  possess 
the  control  and  discipline  of  the  militia.  Congress  might,  under 
pretence  of  organizing  and  disciplining  them,  inffict  severe  and 


1  The  Federalist,  No.  4,  29;  1  Tucker's  Black.  Comm.  App.  273, 274;  5  BfanhaU't 
Life  of  Washington,  eh.  1,  p.  54.  Sec  Virginia  Report  and  Resolutions,  7  Jan.  ISOO, 
p.  24  to  57. 

2  Journal  of  Convention,  221,  263,  272,  280,  281,  282,  357,  376,  377. 
•  2  Elliot's  Deb.  92,  301,  310,  312,  314,  317. 
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ignominious  punishments  on  them.^  The  power  might  be  con- 
strued to  be  exclusive  in  congress.  Suppose,  then,  that  congress 
should  refuse  to  provide  for  arming  or  organizing  them,  the  result 
would  be,  that  the  states  would  be  utterly  without  the  means  of 
defence,  and  prostrate  at  the  feet  of  the  national  government.^ 
It  might  also  be  said,  that  congress  possessed  the  exclusive 
power  to  suppress  insurrections,  and  repel  invasions,  which 
would  take  from  the  states  all  effective  means  of  resistance.^ 
The  militia  might  be  put  under  martial  law,  when  not  under 
duty  in  the  public  service.* 

§  1207.   It  is  difficult  fully  to  comprehend  the  influence  of  such 
objections,  urged  with  much  apparent  sincerity  and  earnestness 
at  such  an  eventful  period.     The  answers  then  given  seem  to 
have  been,  in  their  structure  and  reasoning,  satisfactory  and  con- 
clusive.   But  the  amendments  proposed  to  the  constitution  (some 
of  which  have  been  since  adopted^)  show,  that  the  objections 
were  extensively  felt  and  sedulously  cherished.     The  power  of 
congress  over  the  militia  (it  was  urged)  was  limited,  and  concur- 
rent with  that  of  the  states.     The  right  of  governing  them  was 
confined  to  the  single  case  of  their  being  in  the  actual  service  of 
the  United  States,  in  some  of  the  cases  pointed  out  in  the  con- 
stitution.    It  was  then,  and  then  only,  that  they  could  be  sub- 
jected by  the  general  government  to  martial  law.^    If  congress  '^ 
did  not  choose  to  arm,  organize,  or  discipline  the  militia^  there    i 
would  be  an  inherent  right  in  the  states  to  do  it.^     All  that  the     * 
constitution  intended,  was,  to  give  a^ower  to  congress  to  insure 
uniformity,  and  thereby  efficiency.     But,  if  congress  refused,  or  ■. 
neglected  to  perform  the  duty,  the  states  had  a  perfect  concurrent  \ 
right,  and  might  act  upon  if  to  the  utmost  extent  of  sovereignty.^  I 
As  little  pretence  was  there  to  say,  that  congress  possessed  the 


1  2  Elliot'8  Debates,  301,  307,  310,  312. 

s  2  Elliot's  Debates,  145,  290,  310,  311,  312;  Lather  Martin's  Address,  Yates's 
Minutes;  4  Elliot's  Debates,  34,  35. 
s  2  Elliot's  Debates,  310,  311,  312,  314,  315,  316,  317,  318. 
«  2  Elliot's  Debates,  287,  288,  294. 
<^  1  Tuck.  Black.  Corom.  App.  273. 

•  2  Elliot's  Debates,  299,  311. 

f  2  Elliot's  Debates,  293,  294,  312,  313, 314,  326,  327,  439 ;  1  Tuck.  Block.  Comm. 
App.  272,  273;  Rawle  on  the  Constitution,  ch.  9,  p.  Ill,  112;  Houston  v.  Moore,  5 
Wheat.  B.  1,  21,  45,  48  to  52. 

*  Houston  Y.  Moore,  5  Wheat.  B.  1, 16,  17,  21,  22,  24,  32,  51,  52,  56  ;  3  Sergeant  & 
Rawle,  169.    See  Luther  v.  Borden,  7  Howard,  1. 
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exclusive  power  to  suppress  insurrections  and  repel  invasions. 
Their  power  was  merely  competent  to  reach  these  objects ;  but 
did  not,  and  could  not,  in  regard  to  the  militia,  supersede  the  or- 
dinary rights  of  the  states.  It  was,  indeed,  made  a  duty  of  con- 
gress to  provide  for  such  cases;  but  this  did  not  exclude  the 
cooperation  of  the  states.^  The  idea  of  congress  inflicting  severe 
and  ignominious  punishments  upon  the  militia  in  times  of  peace 
was  absurd.^  It  presupposed,  that  the  representatives  had  an  in- 
terest, and  would  intentionally  take  measures  to  oppress  them, 
and  alienate  their  affections.  The  appointment  of  the  offi- 
cers of  the  militia  was  exclusively  in  the  states ;  and  how  could 
it  be  presumed,  that  such  men  would  ever  consent  to  the 
destruction  of  the  rights  or  privileges  of  their  fellow-citizens.' 
The  power  to  discipline  and  train  the  militia,  except  when  in  the 
actual  service  of  the  United  States,  was  also  exclusively  vested 
in  the  states;  and  under  such  circumstances,  it  was  secure 
against  any  serious  abuses.^  It  was  added,  that  any  project  of 
disciplining  the  whole  militia  of  the  United  States  would  be  so 
utterly  impracticable  and  mischievous,  that  it  would  probably 
never  be  attempted.  The  most,  that  could  be  done,  would  be  to 
organize  and  discipline  select  corps;  and  these,  for  all  general 
purposes,  either  of  the  states,  or  of  the  union,  would  be  found  to 
combine  all  that  was  useful  or  desirable  in  militia  services.  . 

§  1208.  It  is  hardly  necessary  to  say  how  utterly  without  any 
practical  justification  have  been  the  alarms,  so  industriously 
spread  upon  this  subject,^^^  the  time  when  the  constitution  was 
put  upon  its  trial.^  Upon  two  occasions  only  has  it  been  foand 
necessary,  on  the  part  of  the  general  government,  to  require  the 
aid  of  the  militia  of  the  states,  for  the  purpose  of  executing  the 
laws  of  the  union,  suppressing  insurrections,  or  repelling  in- 
vasions. The  first  was  to  suppress  the  insurrection  in  Pennsylva- 
vania,  in  1794 ;  ^  and  the  other,  to  repel  the  enemy  in  the  recent 


1  2  Elliot's  Debates,  312,  313,  316,  317,  318,  368;  Kawle  on  the  Constitation,  ch.  9. 
p.  111. 
3  2  Elliot's  Debates,  304,  309. 
'  2  Elliot's  Debates,  368 ;  Rawle  on  the  Constitution,  ch.  9,  p.  112. 

*  See  the  Federalist,  No.  29;  I  Tucker's  Black.  Comm.  App.  274;  Bawle  on  the 
Constitution,  ch.  9,  p.  112. 

*  The  Federalist,  No.  29. 

«  5  Marah.  Life  of  Washington,  ch.  8,  p.  576  to  592 ;  2  Pitk.  Hist  ch.  23,  p.  421  to 
428. 
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war  with  Great  Britain.  On  other  occasions,  the  militia  has  in- 
deed been  called  into  service,  to  repel  the  incursions  of  the  In- 
dians ;  but,  in  all  such  cases,  the  injured  states  have  led  the  way, 
and  requested  the  cooperation  of  the  national  government.  In 
regard  to  the  other  power,  of  organizing,  arming,  and  disciplining^ 
the  militia,  congress  passed  an  act  in  1792,^  more  effectually  to 
provide  for  the  national  defence,  by  establishing  a  uniform  militia,  [ 
throughout  the  United  States.  The  system  provided  by  this  act 
with  the  exception  of  that  portion  which  established  the  rules  of 
discipline  and  field  service,  has  ever  since  remained  in  force.  And 
the  militia  are  now  governed  by  the  same  general  system  of  dis- 
cipline and  field  exercise,  which  is  observed  by  the  regular  army 
of  the  United  States/-*  No  jealousy  of  military  power  and  no 
dread  of  severe  punishments  are  now  indulged.  And  the  whole 
militia  system  has  been  as  mild  in  its  operation  as  it  has  been 
satisfactory  to  the  nation. 

§  1209.  Several  questions,  of  great  practical  importance,  have 
arisen  under  the  clauses  of  the  constitution  respecting  the  power 
over  the  militia,  which  deserve  mention  in  this  place.  It  is  ob- 
servable, that  power  is  given  to  congress  "  to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  union,  suppress  insur- 
rections, and  repel  invasions."  Accordingly  congress,  in  1795,  in 
pursuance  of  this  authority  and  to  give  it  a  practical  operation, 
provided  by  law,  "  that  whenever  the  United  States  shall  be  in- 
vaded, or  be  in  imminent  danger  of  invasion,  from  any  foreign 
nation  or  Indian  tribe,  it  shall  be  lawful  for  the  president  to  call 
forth  such  number  of  the  militia  of  the  state  or  states  most  con- 
venient to  the  place  of  danger,  or  scene  of  action,  as  he  may 
judge  necessary,  to  repel  such  invasion,  and  to  issue  his  order  for 
that  purpose  to  such  officer  or  officers  of  the  militia  as  he  shall 
think  proper."  Like  provisions  are  made  for  the  other  cases 
stated  in  the  constitution.^  The  constitutionality  of  this  act  has 
not  been  questioned,*  although  it  provides  for  calling  forth  the 
militia,  not  only  in  cases  of  invasion,  but  of  imminent  danger 
of  invasion ;  for  the  power  to  repel  invasions  must  include  the 


1  Act  of  8th  May,  1792,  ch.  38. 

2  Act  of  1820,  ch.  97 ;  Act  of  1821,  ch.  68. 
»  Act  of  1795,  ch.  101. 

*  Houston  V,  Moore,  5  Wheat.  R.  1,  60;  Martin  v.  3/br/,  12  Wheat.  R.  19;  Houston 
T.  Moore,  3  Sergeant  &  Rawle,  169 ;  Duffidd  r.  Smith,  3  Sei^gcant  &  Rawle,  590 ;  Van' 
derheyden  y.  Young,  11  Johns.  R.  150. 
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power  to  provide  against  any  attempt  and  danger  of  invasion, 
as  the  necessary  and  proper  means  to  effectuate  the  object. 
One  of  the  best  means  to  repel  invasion  is,  to  provide  the  requi- 
site force  for  action  before  the  invader  has  reached  the  territory 
of  the  nation.^  Nor  can  there  be  a  doubt  that  the  president, 
who  is  (as  will  be  presently  seen)  by  the  constitution  the  com- 
mander-in-chief of  the  army  and  navy  of  the  United  States,  and 
of  the  militia  when  called  into  the  actual  service  of  the  United 
States,  is  the  proper  functionary  to  whom  this  high  and  delicate 
trust  ought  to  be  confided.  A  free  people  will  naturally  be  jeal- 
ous of  the  exercise  of  military  power ;  and  that  of  calling  forth 
the  militia  is  certainly  one  of  no  ordinary  magnitude.  It  is, 
however,  a  power  limited  in  its  nature  to  certain  exigencies; 
and,  by  whomsoever  it  is  to  be  executed,  it  carries  with  it  a  cor- 
responding responsibility.^  Who  is  so  fit  to  exercise  the  power 
and  to  incur  the  responsibility  as  the  president  ? 

§  1210.  But  a  most  material  question  arises :  By  whom  is  the 
exigency  (the  casus  fasderis^  if  one  may  so  say)  to  be  decided? 
Is  the  president  the  sole  and  exclusive  judge  whether  the  exi- 
gency has  arisen,  or  is  it  to  be  considered  as  an  open  question, 
which  every  officer,  to  whom  the  orders  of  the  president  are  ad- 
dressed, may  decide  for  himself,  and  equally  open  to  be  con- 
tested by  every  militia-man,  who  shall  refuse  to  obey  the  orders 
of  the  president  ?  ^  This  question  was  much  agitated  during  the 
late  war  with  Great  Britain,  although  it  is  well  known  that  it 
had  been  practically  settled  by  the  government,  in  the  year  1794, 
to  belong  exclusively  to  the  president ;  *  and  no  inconsiderable 
diversity  of  opinion  was  then  manifested  in  the  heat  of  the  con- 
troversy, pendente  lite,  et  flagrante  hello.  In  Connecticut  and 
Massachusetts  it  was  held,  that  the  governors  of  the  states  to 
whom  orders  were  addressed  by  the  president  to  call  forth  the 
militia,  on  account  of  danger  of  invasion,  were  entitled  to  judge 
for  themselves  whether  the  exigency  had  arisen,  and  were  not 
bound  by  the  opinion  or  orders  of  the  president.^     This  doctrine 


1  Martin  v.  Mott,  12  Wheat.  R.  19,  29. 

*  Martin  r.  Matt,  12  Wheat.  R.  19,  29;  Rawle  on  Constitation,  ch.  13,  p.  155,  &c 
«  Martin  v.  Mott,  12  Wheat  R.  19,  29,  30. 

*  Sec  Houston  V.  Moore,  5  Wheat.  R.  37. 

'  1  Kent's  Comm.  Lect.  12,  p.  244  to  250;  8  Mass.  R.  Sapp.  547,  et  seq. ;  Rawla 
on  the  Constitution,  ch.  13,  p.  155,  etc.    At  a  later  period,  this  doctrine  seems  to  haye 
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however  was  disapproved  elsewhere.  It  was  contested  by  the 
government  of  the  United  States,^  and  was  renounced  by  other 
states.^ 

§  1211.  At  a  very  recent  period,  the  question  came  before  the 
supreme  court  of  the  United  States  for  a  judicial  decision ;  and 
it  was  then  unanimously  determined,  that  the  authority  to  decide  { 
whether  the  exigency  has  arisen  belongs  exclusively  to  the  presi-  | 
dent ;  and  that  his  decision  is  conclusive  upon  all  other  persons  / 
[and  also  upon  the  courts  of  the  United  States.^]  The  court  i 
said,  that  this  construction  necessarily  resulted  from  the  nature 
of  the  power  itself,  and  from  the  manifest  objects  contemplated 
by  the  act  of  congress.  The  power  itself  is  to  be  exercised  upon 
sudden  emergencies,  upon  great  occasions  of  state,  and  under 
circumstances  which  may  be  vital  to  the  existence  of  the  union. 
A  prompt  and  unhesitating  obedience  to  orders  is  indispensable 
to  the  complete  attainment  of  the  object.  The  service  is  a  mili- 
tary service,  and  the  command  of  a  military  nature ;  and,  in  such 
cases,  every  delay  and  every  obstacle  to  an  efficient  and  immedi- 
ate compliance,  would  necessarily  tend  to  jeopard  the  public 
interests.  While  subordinate  officers  or  soldiers  are  pausing  to 
consider  whether  they  ought  to  obey,  or  are  scrupulously  weigh- 
ing the  facts  upon  which  the  commander-in-chief  exercises  the 
right  to  demand  their  services,  the  hostile  enterprise  may  be  ac- 
complished, without  the  means  of  resistance.  If  the  power  of 
regulating  the  militia,  and  of  commanding  its  services  in  times 
of  insurrection  and  invasion,  are,  as  it  has  been  emphatically 
said  they  are,^  natural  incidents  to  the  duties  of  superintending 
the  common  defence,  and  of  watching  over  the  internal  peace  of 
the  confederacy,  these  powers  must  be  so  construed,  as  to  the 
modes  of  their  exercise,  as  not  to  defeat  the  great  end  in  view. 
If  a  superior  officer  has  a  right  to  contest  the  orders  of  the  pres- 
ident upon  his  own  doubts  as  to  the  exigency  having  arisen,  it 
must  be  equally  the  right  of  every  inferior  officer  and  soldier. 

been  abandoned  by  Massachnsetts.    See  Report  and  Besolves  of  Massachnsetts,  Jane 
13,  1818,  and  Febraarj  15,  1830.    See  also  Resolations  of  Maine  Icgislatare,  in  1820. 
1  See  President  Madison's  Message  of  4th  Noyember,  1812,  and  President  Monroe's 
Message,  and  other  documents  stated  in  Beport  and  Resolrcs  of  Massachusetts,  15th 
Febmarj,  1830. 

*  See  Vanderheyden  v.  Young,  11  Johns.  B.  150;  Rawle  on  the  Constitution,  ch.  13, 
p.  155  to  160 ;  Duffidd  v.  Smith,  3  Sergeant  &  Bawle,  590. 

'  lAtther  y.  Borden,  7  Howard  1. 

*  The  Federalist,  No.  29. 
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And  any  act  done  by  any  person,  in  furtherance  of  such  orders, 
would  subject  him  to  responsibility  in  a  civil  suit,  in  which  his 
defence  must  finally  rest  upon  his  ability  to  establish  the  facts 
by  competent  proofs.  Besides ;  in  many  instances  the  evidence, 
upon  which  the  president  might  decide  that  there  was  imminent 
danger  of  invasion,  might  be  of  a  nature  not  constituting  strict 
technical  proof;  or  the  disclosure  of  the  evidence  might  reveal 
important  state  secrets,  which  the  public  interest,  and  even  safe- 
ty, might  imperiously  demand  to  be  kept  in  conceahnent^  The 
act  of  1795  was  manifestly  framed  upon  this  reasoning.  The 
president  is  by  it  necessarily  constituted,  in  the  first  instance,  the 
judge  of  the  existence  of  the  exigency,  and  is  bound  to  act  ac- 
cording to  his  belief  of  the  facts.  If  he  does  so  act,  and  decides 
to  call  out  the  militia,  his  orders  for  this  purpose  are  in  strict 
conformity  to  the  law ;  and  it  would  seem  to  follow,  as  a  neces- 
sary consequence,  that  every  act  done  by  a  subordinate  officer,  in 
obedience  to  such  orders,  is  equally  justifiable.  The  law  con- 
templates that,  under  such  circumstances,  orders  shall  be  given 
to  carry  the  power  into  effect;  and  it  cannot  be  that  it  is  a  cor- 
rect inference,  that  any  other  person  has  a  right  to  disobey  them. 
No  provision  is  made  for  an  appeal  from,  or  review  of  the  presi- 
dent's opinion.  And  whenever  a  statute  gives  a  discretionary 
power  to  any  person,  to  be  exercised  by  him  upon  his  own  opin- 
ion of  certain  facts,  the  general  rule  of  construction  is,  that  he  is 
thereby  constituted  the  sole  and  exclusive  judge  of  the  existence 
of  those  facts.2 

§  1212.  It  seems  to  be  admitted,  that  the  power  to  call  forth 
the  militia  may  be  exercised  either  by  requisitions  upon  the 
executive  of  the  states ;  or  by  orders  directed  to  such  executive, 
or  to  any  subordinate  officers  of  the  militia.  It  is  not,  however, 
to  be  understood,  that  the  state  executive  is  in  any  case  bound  to 
leave  his  executive  duties,  and  go  personally  into  the  actual  ser- 
vice of  the  United  States.® 

§  1213.  The  power  to  govern  the  militia,  when  in  the  actual 
service  of  the  United  States,  is  denied  by  no  one  to  be  an  exclu- 
sive one.  Indeed,  from  its  very  nature,  it  must  be  so  construed  ; 
for  the  notion  of  distinct  and  independent  orders  from  authorities 


1  Martin  v.  MoU,  12  Wheat.  R.  30,  31.     See  also  Luther  v.  Borden,  7  Howard,  1. 
3  lb.  19,31,32. 

8  Sco  Houston  y.  Moore,  5  Wheat.  B.  1, 15, 16,  and  Mr.  J.  Johnson's  Opinion,  Id. 
36,  37,  40,  46. 
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wholly  unconnected,  would  be  utterly  inconsistent  with  that  uni- 
ty of  command  and  action,  on  which  the  success  of  all  military 
operations  must  essentially  depend.^  But  there  is  nothing  in  the 
constitution,  which  prohibits  a  state  from  calling  forth  its  own 
militia,  not  detached  into  the  service  of  the  union  to  aid  the 
United  States  in  executing  the  laws,  in  suppressing  insurrec- 
tions, and  in  repelling  invasions.^  Such  a  concurrent  exercise  of 
power  in  no  degree  interferes  with,  or  obstructs  the  exercise  of 
the  powers  of  the  union.  Congress  may,  by  suitable  laws,  pro- 
vide for  the  calling  forth  of  the  militia,  and  annex  suitable  pen- 
alties to  disobedience  of  their  orders,  and  direct  the  manner,  in 
which  the  delinquents  may  be  tried.  But  the  authority  to  call 
forth,  and  the  authority  exclusively  to  govern,  are  quite  distinct 
in  their  nature.  The  question  when  the  authority  of  congress 
over  the  militia  becomes  exclusive,  must  essentially  depend  upon 
the  fact,  when  they  are  to  be  deemed  in  the  actual  service  of  the 
United  States.  There  is  a  clear  distinction  between  calling 
forth  the  militia,  and  their  being  in  actual  service.  These  are 
not  contemporaneous  acts,  nor  necessarily  identical  in  their  con- 
stitutional bearings.  The  president  is  not  commander-in-chief  of 
the  militia,  except  when  in  actual  service ;  and  not,  when  they 
are  merely  ordere4  into  service.  They  are  subjected  to  martial 
law  only,  when  in  actual  service,  and  not  merely  when  called 
forth,  before  they  have  obeyed  the  call.  The  act  of  1795,  and 
other  acts  on  this  subject,  manifestly  contemplate  and  recognize 
this  distinction.  To  bring  the  militia  within  the  meaning  of 
being  in  actual  service,  there  must  be  an  obedience  to  the  call, 
and  some  acts  of  organization,  mustering,  rendezvous,  or  march- 
ing, done  in  obedience  to  the  call,  in  the  public  service.^ 

§  1214.  But  whether  the  power  is  exclusive  in  congress  to 
punish  delinquencies  in  not  obeying  the  call  on  the  militia,  by 
their  own  courts-martial,  has  been  a  question  much  discussed, 
and  upon  which  no  inconsiderable  contrariety  of  opinion  has 
been  expressed.  That  it  may,  by  law,  be  made  exclusive,  is  not 
denied.     But  if  no  such  law  be  made,  whether  a  state  may  not^ 


1  The  Federalist,  No.  9,  29;  Houston  v.  Moore,  5  Wheat.  R.  1,  17,  53,  54,  55,  56> 
61,  62. 

a  [Luther  v.  Borden,  7  Howard,  S.  C.  R.  1.] 

'  Houston  V.  Moore,  5  Wheat.  R.  1,  17,  18,  20,  53,  60,  61,  63,  64 ;  Rawle  on  Const, 
ch.  13,  p.  159. 
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by  its  own  laws,  constitate  courts-martial  to  try  and  punish  the 
delinquencies,  and  inflict  the  penalties  prescribed  by  the  act  of 
congress,  has  been  the  point  in  controversy.  It  is  now  settled 
that,  under  such  circumstances,  a  state  court-martial  may  consti- 
tutionally take  cognizance  of,  and  inflict  the  punishment  But 
a  state  cannot  add  to,  or  vary  the  punishments  inflicted  by  the 
acts  of  congress  upon  the  delinquents.^ 

§  1215.  A  question  of  another  sort  was  also  made  during  the 
late  war  with  Great  Britain ;  whether  the  militia,  called  into  the 
actual  service  of  the  United  States,  were  to  be  governed  and  com- 
manded by  any  officer,  but  of  the  same  militia,  except  the  presi- 
dent of  the  United  States;  in  other  words,  whether  the  president 
could  delegate  any  other  officer  of  the  regular  army,  of  equal  or 
superior  rank,  to  command  the  militia  in  his  absence.  It  was 
held  in  several  of  the  eastern  states,  that  the  militia  were  exclu- 
sively under  the  command  of  their  own  officers,  subject  to  the 
personal  orders  of  the  president ;  and  that  he  could  not  authorize 
any  officer  of  the  army  of  the  United  States  to  command  them 
in  his  absence,  nor  place  them  under  the  command  of  any  such 
officer.^  This  doctrine  was  deemed  inadmissible  by  the  func- 
tionaries of  the  United  States.  It  has  never  yet  been  settled  by 
any  definitive  judgment  of  any  tribunal  competent  to  decide  it.' 
If,  however,  the  doctrine  can  be  maintained,  It  is  obvious,  that 
the  public  service  must  be  continually  liable  to  very  great  embar- 
rassments in  all  cases,  where  the  militia  are  called  into  the  public 
service  in  connection  with  the  regular  troops. 

1  Houston  y.  Moore,  5  Wheat.  R.  1,  2,  3,  24,  28,  44,  69  to  75 ;  Rawle  on  Const  ch. 
13,  p.  158,  159  ;  Houston  y.  Moore,  3  Serg.  &  Rawle,  169 ;  Duffield  y.  SmiUi,  3  Seig.  9t 
R.  590;  1  Kent's  Comm.  Lect.  12,  p.  248,  249,  250;  Serg.  on  Const,  ch.  28  [ch.  30]  ; 
Meade's  case,  5  HalFs  Law  Journ.  536 ;  Boiton's  case,  3  Serg.  &  Rawle,  176,  note. 

3  8  Mass.  Rep.  Siipp.  549,  550 ;  5  llall's  Amer.  Law  Jonm.  495 ;  I  Kent's  Comm. 
Lect.  12,  p.  244  to  247. 

s  1  Kent's  Comm.  Lect.  12,  p.  244  to  247. 
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CHAPTER  XXIII. 

POWER  OVER  SEAT  OF   GOVERNMENT  AND   OTHER  CEDED  PLACES. 

§  1216.  The  next  power  of  congress  is,  "  to  exercise  exclusive 
legislation  in  all  cases  whatsoever  over  such  district,  not  exceed- 
ing ten  miles  square,  as  may,  by  cession  of  particular  states  and 
the  acceptance  of  congress,  become  the  seat  of  the  government 
of  the  tjnited  States ;  and  to  exercise  like  authority  over  all 
places  purchased  by  the  consent  of  the  legislature  of  the  state, 
in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings." 

§  1217.  This  clause  was  not  in  the  original  draft  of  the  consti- 
tution ;  but  was  referred  to  a  committee,  who  reported  in  its 
favor;  and  it  was  adopted  into  the  constitution  with  a  slight 
amendment,  without  any  apparent  objection.^ 

§  1218.  The  indispensable  necessity  of  complete  and  exclusive 
power,  on  the  part  of  the  congress,  at  the  seat  of  government, 
carries  its  own  evidence  with  it  It  is  a  power  exercised  by  every 
legislature  of  the  union,  and  one  might  say  of  the  world,  by  vir- 
tue of  its  general  supremacy.  Without  it,  not  only  the  public 
authorities  might  be  insulted,  and  their  proceedings  be  inter- 
rupted with  impunity ;  but  the  public  archives  might  be  in  dan- 
ger of  violation  and  destruction,  and  a  dependence  of  the  mem- 
bers of  the  national  government  on  the  state  authorities  for  pro«^ 
tection  in  the  discharge  of  their  functions  be  created,  which 
would  bring  on  the  national  councils  the  imputation  of  being 
subjected-  to  undue  awe  and  influence,  and  might,  in  times  of 
high  excitement,  expose  their  lives  to  jeopardy.  It  never  could 
be  safe  to  leave  in  possession  of  any  state  the  exclusive  power  to 
decide,  whether  the  functionaries  of  the  national  government- 
should  have  the  moral  or  physical  power  to  perform  their  duties.^ 
It  might  subject  the  favored  state  to  the  most  unrelenting  jealr 


1  Journ.  of  CoDTention,  222,  260,  328,  329,  358. 

3  The  Federalist,  No.  43 ;  2  Elliot's  Debates,  92,  321,  322,  326. 
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ousy  of  the  other  states,  and  introduce  earnest  controversies  from 
tinie  to  time  respecting  the  removal  of  the  seat  of  government. 

§  1219.  Nor  can  the  cession  be  justly  an  object  of  jealousy  to 
any  state ;  or  in  the  slightest  degree  impair  its  sovereignty.  The 
ceded  district  is  of  a  very  narrow  extent ;  and  it  rests  in  the  op- 
tion of  the  state,  whether  it  shall  be  made  or  not  There  can  be 
little  doubt,  that  the  inhabitants  composing  it  would  receive  with 
thankfulness  such  a  blessing,  since  their  own  importance  would 
be  thereby  increased,  their  interests  be  subserved,  and  their  rights 
be  under  the  immediate  protection  of  the  representatives  of  the 
whole  union.^  It  is  not  improbable,  that  an  occurrence,  at  the 
very  close  of  the  revolutionary  war,  had  a  great  effect  in  intro- 
ducing this  provision  into  the  constitution.  At  the  period  al- 
luded to,  the  congress,  then  sitting  at  Philadelphia,  was  sur- 
rounded and  insulted  by  a  small,  but  insolent  body  of  mutineers 
of  the  continental  army.  Congress  applied  to  the  executive  au- 
thority of  Pennsylvania  for  defence  ;  but,  under  the  ill-conceived 
constitution  of  the  state  at  that  time,  the  executive  power  was 
vested  in  a  council  consisting  of  thirteen  members ;  and  they 
possessed  or  exhibited  so  little  energy,  and  such  apparent  intimi- 
dation, that  congress  indignantly  removed  to  New  Jersey,  whose 
inhabitants  welcomed  them  with  promises  of  defending  them. 
Congress  remained  for  some  time  at  Princeton  without  being 
again  insulted,  till,  for  the  sake  of  greater  convenience,  they  ad- 
journed to  Annapolis.  The  general  dissatisfaction  with  the  pro- 
ceedings of  Pennsylvania,  and  the  degrading  spectacle  of  a  fugi- 
gitive  congress,  were  sufficiently  striking  to  produce  this  remedy,* 
Indeed,  if  such  a  lesson  could  have  been  lost  upon  the  people,  it 
would  have  been  as  humiliating  to  their  intelligence,  as  it  would 
have  been  offensive  to  their  honor. 

§  1220.  And  yet  this  clause  did  not  escape  the  common  fate 
of  most  of  the  powers  of  the  national  government.  It  was  rep- 
resented as  peculiarly  dangerous.  It  may,  it  was  said,  t)ecome  a 
sort  of  public  sanctuary,  with  exclusive  privileges  and  immuni- 
ties of  every  sort.  It^may  be  the  very  spot  for  the  establishment 
of  tyranny,  and  of  refuge  of  the  oppressors  of  the  people.  The 
inhabitants  will  be  answerable  to  no  laws,  except  those  of  con- 
gress.    A  powerful  army  may  be  here  kept  on  foot;  and  the 

1  The  Federalist,  No.  43 ;  2  Elliot's  Deb.  92,  321,  322,  326,  327. 
^  Kawlo  on  Const,  ch.  9,  p.  112,  113. 


CH.  XXIIL]  powers  op  CONaRESS  —  CESSIONS.  126 

most  oppressive  and  sanguinary  laws  may  be  passed  to  govern 
the  district^  Nay,  at  the  distance  of  fourteen  years  after  the 
constitution  had  quietly  gone  into  operation,  and  this  power  had 
been  acted  upon  with  a  moderation  as  commendable  as  it  ought 
to  be  satisfactory,  a  learned  commentator  expressed  regret  at  the 
extent  of  the  power,  and  intimated  in  no  inexplicit  terms  his  fears 
for  the  future.  "  A  system  of  laws,"  says  he,  "incompatible  with 
the  nature  and  principles  of  a  representative  democracy,  though 
not  likely  to  be  introduced  at  once,  may  be  matured  by  degrees, 
and  diffuse  its  influence  through  the  states,  and  finally  lay  the 
foundation  of  the  most  important  changes  in  the  nature  of  the 
federal  government.  Let  foreigners  be  enabled  to  hold  lands, 
and  transmit  them  by  inheritance,  or  devise ;  let  the  preference  to 
males,  and  the  rights  of  primogeniture  be  revived  with  the  doc- 
trine of  entails ;  and  aristocracy  will  neither  want  a  ladder  to 
climb  by,  nor  a  base  for  its  support."  * 

§  1221.  What  a  superstructure  to  be  erected  on  such  a  nar- 
row foundation !  Several  of  the  states  now  permit  foreigners 
to  hold  and  transmit  lands ;  and  yet  their  liberties  are  not  over- 
whelmed. The  whole  South,  before  the  revolution,  allowed  and 
cherished  the  system  of  primogeniture ;  and  yet  they  possessed, 
and  transmitted  to  their  children  their  colonial  rights  and  privi- 
leges, and  achieved  under  this  very  system  the  independence  of 
the  country.  The  system  of  entails  is  still  the  law  of  several  of 
the  states;  and  yet  no  danger  has  yet  assailed  them.  They 
possess  and  enjoy  the  fruits  of  republican  industry  and  frugality, 
without  any  landed  or  other  aristocracy.  And  yet  the  petty 
district  of  ten  miles  square  is  to  overrule  in  its  policy  and  legis- 
lation all  that  is  venerable  and  admirable  in  state  legislation ! 
The  states  and  the  people  of  the  states  are  represented  in  con- 
gress. The  district  has  no  representatives  there ;  but  is  subjected 
to  the  exclusive  legislation  of  the  former.  And  yet  congress,  at 
home  republican,  will  here  nourish  aristocracy.  The  states  will 
here  lay  the  foundation  for  the  destruction  of  their  own  institu- 
tions, rights,  and  sovereignty.     At  home,  they  will  follow  the 


1  2  Elliot's  Debates,  320,  321,  323,  324,  325,  326;  Id.  115.  Amendments  limiting 
the  power  of  congress  to  such  regulations,  as  respect  the  police  and  good  goremment 
of  the  district,  were  proposed  by  several  of  the  states  at  the  time  of  the  adoption  of  the 
constitution.  But  they  have  been  silently  abandoned.  1  Tuck.  Black.  Comm..  App. 
276,  374. 

*  1  Tuck.  Black.  Comm.  App.  277. 

11* 


126  coNSTiTunox  of  the  united  states.        [book  nL 

legislation  of  the  district,  instead  of  guiding  it  by  their  precept 
and  example.  They  will  choose  to  be  the  engines  of  tyranny 
and  oppression  in  the  district^  that  they  may  become  enslaved 
within  their  own  territorial  sovereignty.  What,  but  a  disposi- 
tion to  indulge  in  all  sorts  of  delusions  and  alarms,  could  create 
such  extraordinary  flights  of  imagination?  Can  such  things 
be,  and  overcome  us,  like  a  summer's  cloud,  without  our  special 
wonder?  At  this  distance  of  time,  it  seems  wholly  unneces- 
sary to  refute  the  suggestions,  which  have  been  so  ingeniously 
urged.  If  they  prove  any  thing,  they  prove,  that  there  ought  to 
be  no  government,  because  no  persons  can  be  found  worthy  of 
the  trust 

§  1222.  The  seat  of  government  has  now,  for  more  than 
thirty  years,  been  permanently  fixed  on  the  river  Potomac,  on  a 
tract  of  ten  miles  square,  ceded  by  the  states  of  Virginia  and 
Maryland.  It  was  selected  by  that  great  man,  the  boast  of  all 
America,  the  first  in  war,  the  first  in  peace,  and  the  first  in  the 
hearts  of  his  countrymen.  It  bears  his  name ;  it  is  the  monu- 
ment of  his' fame  and  wisdom.  May  it  be  for  ever  consecrated 
to  its  present  noble  purpose,  capUoli  imfnobile  saxum  ! 

§  1223.  The  inhabitants  enjoy  all  their  civil,  religious,  and 
political  rights.  They  live  substantially  under  the  same  laws, 
as  at  the  time  of  the  cession,  such  changes  only  having  been 
made,  as  have  been  devised,  and  sought  by  themselves.  They 
are  not  indeed  citizens  of  any  state,  entitled  to  the  privileges  of 
such ;  but  they  are  citizens  of  the  United  States.  They  have 
no  immediate  representatives  in  congress.  But  they  may  justly 
boast,  that  they  live  under  a  paternal  government,  attentive  to 
their  wants,  and  zealous  for  their  welfare.  They,  as  yet,  possess 
no  local  legislature;  and  have,  as  yet,  not  desired  to  possess 
one.  A  learned  commentator  has  doubted,  whether  congress 
can  create  such  a  legislature,  because  it  is  the  delegation  of  a 
tdelegated  authority.^  A  very  different  opinion  was  expressed  by 
the  Federalist;  for  it  was  said,  that  " a  municipal  legislature  for 
local  purposes,  derived  from  their  own  suf&ages,  will  of  course 
be  allowed  them."  ^  In  point  of  fact,  the  corporations  of  the 
three  cities  within  its  limits  possess  and  exercise  a  delegated 
power  of  legislation  under  their  charters,  granted  by  congress,  to 

1  1  Tacker'8  Black.  Comin.  App.  278.  *  Tho  Federalist,  No.  43. 
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the  full  extent  of  their  municipal  wants,  without  any  constitu- 
tional scruple,  or  surmise  or  doubt 

§  1224.  The  other  part  of  the  power,  giving  exclusive  legisla- 
tion over  places  ceded  for  the  erection  of  forts,  magazines,  &c., 
seems  still  more  necessary  for  the  public  convenience  and  safety. 
The  public  money  expended  on  such  places,  and  the  public  prop- 
erty deposited  in  them,  and  the  nature  of  the  .military  duties, 
which  may  be  required  there,  all  demand,  that  they  should  be 
exempted  from  state  authority.  In  truth,  it  would  be  wholly 
improper,  that  places,  on  which  the  security  of  the  entire  union 
may^depend,  should  be  subjected  to  the  control  of  any  member 
of  it  The  power,  indeed,  is  wholly  unexceptionable ;  since  it 
can  only  be  exercised  at  the  will  of  the  state ;  and  therefore  it  is 
placed  beyond  all  reasonable  scruple.^  Yet,  it  did  not  escape 
without  the  scrutinizing  jealousy  of  the  opponents  of  the  con- 
stitution, and  was  denounced,  as  dangerous  to  state  sover- 
eignty.2 

§  1225.  A  great  variety  of  cessions  have  been  made  by  the 
states  under  this  power.  And  generally  there  has  been  a  reser- 
vation of  the  right  to  serve  all  state  process,  civil  and  criminal, 
upon  persons  found  therein.  This  reservation  has  not  been 
thought  at  all  inconsistent  with  the  provision  of  the  constitu- 
tion ;  for  the  state  process,  quoad  hoc^  becomes  the  process  of  the 
United  States,  and  the  general  power  of  exclusive  legislation 
remains  with  congress.  Thus,  these  places  are  not  capable  of 
being  made  a  sanctuary  for  fugitives,  to  exempt  them  from  acts 
done  within,  and  cognizable  by,  the  states,  to  which  the  territory 
belonged ;  and  at  the  same  time  congress  is  enabled  to  accom- 
plish the  great  objects  of  the  power.^ 

§  1226.  The  power  of  congress  to  exercise  exclusive  jurisdic- 
tion over  these  ceded  places  is  conferred  on  that  body,  as  the 
legislature  of  the  union ;  and  cannot  be  exercised  in  any  other 
character.  A  law  passed  in  pursuance  of  it  is  the  supreme  law 
of  the  land,  and  binding  on  all  the  states,  and  cannot  be  defeat- 
ed  by  them.  The  power  to  pass  such  a  law,  carries  with  it  all 
the  incidental  powers  to  give  it  complete  and  effectual  execu- 


1  The  Federalist,  No.  43.    See  also  United  Statet  v.  Bevans,  3  Wheat.  B.  336,  388. 

s  2  ElUot's  Debates,  145. 

*  Commonwealth  y.  Clary,  8  Mass.  B.  72 ;  United  States  y.  Comdl,  2  Mason,  B.  60 ; 
Bawle  on  CoxutitatioD,  dh.  27,  p.  238 ;  Sergeant  on  Constitntion,  ch.  28,  [ch.  30] ;  1 
Kent's  Comm.  Loot.  19,  p.  402  to  404. 
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tion ;  and  such  a  law  may  be  extended  in  its  operation  inciden- 
tally throughout  the  United  States,  if  congress  think  it  necessary 
SO  to  do.  But  if  intended  to  have  efficiency  beyond  the  district^ 
language  must  be  used  in  the  act  expressive  of  such  an  inten- 
tion ;  otherwise  it  will  be  deemed  purely  local.^ 

§  1227.  It  follows,  from  this  review  of  the  clause,  that  the 
states  cannot  take  cognizance  of  any  acts  done  in  the  ceded 
places  after  the  cession ;  and,  on  the  other  hand,  the  inhabitants 
of  those  places  cease  to  be  inhabitants  of  the  state,  and  can  no 
longer  exercise  any  civil  or  political  rights  under  the  laws  of  the 
state.^  But  if  there  has  been  no  cession  by  the  state  of  the 
place,  although  it  has  been  constantly  occupied  and  used,  under 
purchase,  or  otherwise,  by  the  United  States  for  a  fort,  arsenal, 
or  other  constitutional  purpose,  the  state  jurisdiction  still  remains 
complete  and  perfect.^ 

§  1228.  Upon  a  recent  occasion,  the  nature  and  effect  of  the 
exclusive  power  of  legislation,  thus  given  by  the  constitution  in 
these  ceded  places,  came  under  the  consideration  of  the  supreme 
court,  and  was  much  discussed.  It  was  argued,  that  all  such 
legislation  by  congress  was  purely  local,  like  that  exercised  by 
a  territorial  legislature ;  and  was  not  to  be  deemed  legislation 
by  congress  in  the  character  of  the  legislature  of  the  union. 
The  object  of  the  argument  was  to  establish,  that  a  law,  made 
in  or  for  such  ceded  places,  had  no  extraterritorial  force  or  obIi« 
gation,  it  not  being  a  law  of  the  United  States.  The  reasoning 
of  the  court  affirming,  that  such  an  act  was  a  law  of  the  United 
States,  and  that  congress  in  passing  it  acted  as  the  legislature 
of  the  union,  can  be  best  conveyed  in  their  own  language,  and 
would  be  impaired  by  an  abridgment. 

§  1229.  "  In  the  enumeration  of  the  powers  of  congress,  which 
is  made  in  the  eighth  section  of  the  first  article,  we  find  that  of 
exercising  exclusive  legislation  over  such  district,  as  shall  become 
the  seat  of  government.     This  power,  like  all  others,  which 


A  Cohens  v.  Virginia,  6  Wheat.  R.  264,  424,  425,  426,  427,  428;  Seigeant  on  CoilBd. 
tution,  ch.  28,  [ch.  SO] ;  1  Kent's  Comm.  Lect.  19,  p.  402  to  404;  Bawle  on  Constita* 
tion,  ch.  27,  p.  238,  239  ;  Loughborough  v.  Blake,  5  Wheat.  R.  322,  324. 

3  8  Moss.  R.  72 ;  1  Hall's  Jour,  of  Jorisp.  53 ;  1  Kent's  Comm.  Lect  19,  p.  408^ 
404. 

'  The  People  v.  Godfrey ,  17  Johns.  R.  225;  Qmmonufealth  y.  Youngs  1  Hall's  Joamal 
of  Jorisp.  47 ;  1  Kent's  Comm.  Lect.  19,  p.  403,  404;  Sergeant  on  Constitntioiif  di. 
28,  [ch.  30] ;  Rawlo  on  Constitation,  ch.  27,  p.  238  to  240. 
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specified,  is  conferred  on  congress,  as  the  legislature  of  the  union ; 
for,  strip  them  of  that  character,  and  they  would  not  possess  it. 
In  no  other  character  can  it  be  exercised.  In  legislating  for  the 
district,  they  necessarily  preserve  the  character  of  the  legislature 
of  the  union ;  for  it  is  in  that  character  alone,  that  the  constitu- 
tion confers  on  them  this  power  of  exclusive  legislation.  This 
proposition  need  not  be  enforced.  The  second  clause  of  the 
sixth  article  declares,  that  ^  this  constitution,  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursuance  thereof,  shall 
be  the  supreme  law  of  the  land.'  The  clause,  which  gives  ex- 
clusive jurisdiction,  is  unquestionably  a  part  of  the  constitution, 
and,  as  such,  binds  all  the  United  States.  Those,  who  contend, 
that  acts  of  congress,  made  in  pursuance  of  this  power,  do  not, 
like  acts  made  in  pursuance  of  other  powers,  bind  the  nation, 
ought  to  show  some  safe  and  clear  rule,  which  shall  support  this 
construction,  and  prove,  that  an  act  of  congress,  clothed  in  all 
the  forms  which  attend  other  legislative  acts,  and  passed  in  vir- 
tue of  a  power  conferred  on,  and  exercised  by  congress,  as  the 
legislature  of  the  union,  is  not  a  law  of  the  United  States,  and 
does  not  bind  them. 

§  1230.  ''  One  of  th^  gentlemen  sought  to  illustrate  his  propo- 
sition, that  congress,  when  legislating  for  the  district,  assumed  a 
distinct  character,  and  was  reduced  to  a  mere  local  legislature, 
whose  laws  could  possess  no  obligation  out  of  the  ten  miles 
square,  by  a  reference  to  the  complex  character  of  this  court.  It 
is,  they  say,  a  court  of  common  law,  and  a  court  of  equity.  Its 
character,  when  sitting  as  a  court  of  common  law,  is  as  distinct 
from  its  character,  when  sitting  as  a  court  of  equity,  as  if  the 
powers  belonging  to  those  departments  were  vested  in  different 
tribunals.  Though  united  in  the  same  tribunal,  they  are  never 
confounded  with  each  other.  Without  inquiring,  how  far  the 
union  of  different  characters  in  one  court  may  be  applicable,  in 
principle,  to  the  union  in  congress  of  the  power  of  exclusive  leg- 
islation in  some  places,  and  of  limited  legislation  in  others,  it 
may  be  observed,  that  the  forms  of  proceedings  in  a  court  of  law 
are  so  totally  unlike  the  forms  of  proceedings  in  a  court  of  equity, 
that  a  mere  inspection  of  the  record  gives  decisive  information 
of  the  character,  in  which  the  court  sits,  and  consequently  of  the 
extent  of  its  powers.  But  if  the  forms  of  proceeding  were  pre- 
cisely the  same,  and  the  court  the  same,  the  distinction  would 
disappear. 
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§  1231.  "  Since  congress  legislates  in  the  same  forms,  and  in 
the  same  character,  in  virtue  of  powers  of  equal  obligation  con- 
ferred in  the  same  instrument,  when  exercising  its  exclusive 
powers  of  legislation,  as  well  as  when  exercising  those,  which 
are  limited,  we  must  inquire,  whether  there  be  any  thing  in  the 
nature  of  this  exclusive  legislation,  which  necessarily  confines 
the  operation  of  the  laws,  made  in  virtue  of  this  power,  to  the 
place,  with  a  view  to  which  they  are  made.  Connected  with 
the  power  to  legislate  within  this  district,  is  a  similar  power  in . 
forts,  arsenals,  dock-yards,  &c.  Congress  has  a  right  to  punish 
murder  in  a  fort,  or  other  place  within  its  exclusive  jurisdiction  ; 
but  no  general  right  to  punish  murder  committed  within  any  of 
the  states.  In  the  act  for  the  punishment  of  crimes  against  the 
United  States,  murder  committed  within  a  fort,  or  any  other 
place  or  district  of  country,  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States,  is  punished  with  death.  Thus  con- 
gress legislates  in  the  same  act,  under  its  exclusive  and  its  lim- 
ited powers. 

§  1232.  "  The  act  proceeds  to  direct,  that  the  body  of  the 
criminal,  after  execution,  may  be  delivered  to  a  surgeon  for  dis- 
section, and  punishes  any  person,  who  shall  rescue  such  body 
during  its  conveyance  from  the  place  of  execution  to  the  surgeon, 
to  whom  it  is  to  be  delivered.  Let  these  actual  provisions  of  the 
law,  or  any  other  provisions,  which  can  be  made  on  the  subject, 
be  considered  with  a  view  to  the  character,  in  which  congress 
acts,  when  exercising  its  powers  of  exclusive  legislation.  If  con- 
gress is  to  be  considered  merely  as  a  local  legislature,  invested, 
as  to  this  object,  with  powers  limited  to  the  fort,  or  other  place, 
in  which  the  murder  may  be  committed,  if  its  general  powers 
cannot  come  in  aid  of  these  local  powers,  how  can  the  oflence  be 
tried  in  any  other  court,  than  that  of  the  place  in  which  it  has 
been  committed  ?  How  can  the  offender  be  conveyed  to,  or  tried 
in,  any  other  place?  How  can  he  be  executed  elsewhere?  How 
can  his  body  be  conveyed  through  a  country  under  the  jurisdic- 
tion of  another  sovereign,  and  the  individual  punished,  who, 
within  that  jurisdiction,  shall  rescue  the  body?  Were  any  one 
state  of  the  union  to  pass  a  law  for  trying  a  criminal  in  a  court 
not  created  by  itself,  in  a  place  not  within  its  jurisdiction, 
and  direct  the  sentence  to  be  executed  without  its  territory,  we 
should  all  perceive  and  acknowledge  its  incompetency  to  such  a 
course  of  legislation.     If  congress  be  not  equally  incompetent,  it 
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is,  because  that  body  unites  the  powers  of  local  legislation  with, 
those,  which  are  to  operate  through  the  union,  and  may  use  the 
last  in  aid  of  the  first ;  or,  because  the  power  of  exercising  exclu- 
sive legislation  draws  after  it,  as  an  incident,  the  power  of  mak- 
ing that  legislation  effectual;  and  the  incidental  power  may  be 
exercised  throughout  the  union,  because  the  principal  power  is 
given  to  that  body,  as  the  legislature  of  the  union. 

§  1233.  "  So,  in  the  same  act,  a  person,  who,  having  knowl- 
edge of  the  commission  of  murder,  or  other  felony,  on  the  high 
seas,  or  within  any  fort,  arsenal,  dock-yard,  magazine,  or  other 
place,  or  district  of  country  within  the  sole  and  exclusive  juris- 
diction of  the  United  States,  shall  conceal  the  same,  &c.  he  shall 
be  adjudged  guilty  of  misprision  of  felony,  and  shall  be  adjudged 
to  be  imprisoned,  &c.  It  is  clear,  that  congress  cannot  punish 
felonies  generally;  and,  of  consequence,  cannot  punish  mis- 
prision of  felony.  It  is  equally  clear,  that  a  state  legislature,  the 
state  of  Maryland  for  example,  cannot  punish  those,  who,  in  an- 
other state,  conceal  a  felony  comniitted  in  Maryland.  How, 
then,  is  it,  that  congress,  legislating  exclusively  for  a  fort,  pun- 
ishes those  whi^,  out  of  that  fort,  conceal  a  felony  committed 
within  it  ? 

§  1234.  ^^  The  solution,  and  the  only  solution  of  the  difficulty, 
is,  that  the  power  vested  in  congress,  as  the  legislature  of  the 
United  States,  to  legislate  exclusively  within  any  place  ceded  by 
a  state,  carries  with  it,  as  an  incident,  the  right  to  make  that 
power  effectual.  If  a  felon  escape  out.  of  the  state,  in  which  the 
act  has  been  committed,  the  government  cannot  pursue  him  into 
another  state,  and  apprehend  him  there ;  but  must  demand  .him 
from  the  executive  power  of  that  other  state.  If  congress  were 
to  be  considered  merely  as  the  local  legislature  for  the  fort,  or 
other  place,  in  which  the  offence  might  be  committed,  then  this 
principle  would  apply  to  them,  as  to  other  local  legislatures ;  and 
the  felon,  who  should  escape  out  of  the  fort,  or  other  place,  in 
which  the  felony  may  have  been  committed,  could  not  be  appre- 
hended by  the  marshal,  but  must  be  demanded  from  the  execu- 
tive of  the  state.  But  we  know,  that  the  principle  does  not  ap- 
ply ;  and  the  reason  is,  that  congress  is  not  a  local  legislature, 
but  exercises  this  particular  power,  like  all  its  other  powers,  in 
its  high  character,  as  the  legislature  of  the  union.  The  Ameri- 
can people  thought  it  a  necessary  power,  and  they  conferred  it 
for  their  own  benefit.     Being  so  conferred,  it  carries  with  it  all 
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those  incidental  powers,  which  are  necessary  to  its  complete  and 
effectual  execution. 

§  12«35.  ^'  Whether  any  particular  law  be  designed  to  opdrate 
without  the  district  or  not^  depends  on  the  words  of  that  law.  If 
it  be  designed  so  to  operate,  then  the  question,  whether  the 
power,  so  exercised,  be  incidental  to  the  power  of  exclusive  legis- 
lation, and  be  warranted  by  the  constitution,  requires  a  consid- 
eration of  that  instrument  In  such  cases  the  constitution 
and  the  law  must  be  compared  and  construed.  This  is  the  ex- 
ercise of  jurisdiction.  It  is  the  only  exercise  of  it,  which  is  al- 
lowed in  such  a  case."  ^ 

1  Cohens  r.  Ttrginia,  6  Wheat.  R.  424  to  429. 
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POWERS   OF  CONGRESS  —  INCIDENTAL. 

§  1236.  The  next  power  of  congress  is,  "  to  make  all  laws, 
which  shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this  consti- 
tution in  the  government  of  the  United  States,  or  in  any  depart- 
ment, or  officer  thereof." 

§  1237.  Few  powers  of  the  government  were  at  the  time  of  the 
adoption  of  the  constitution  assailed  with  more  severe  invective, 
and  more  declamatory  intemperance,  than  this.^  And  it  has 
ever  since  been  made  a  theme  of  constant  attack,  and  extrava- 
gant jealousy .2  Yet  it  is  difficult  to  perceive  the  grounds,  upon 
which  it  can  be  maintained,  or  the  logic,  by  which  it  can  be 
reasoned  out  It  is  only  declaratory  of  a  truth,  which  would 
have  resulted  by  necessity  and  unavoidable  implication  from  the 
very  act  of  establishing  the  national  government,  and  vesting  it 
with  certain  powers.  What  is  a  power,  but  the  ability  or  faculty 
of  doing  a  thing?  What  is  the  ability  to  do  a  thing,  but  the- 
power  of  employing  the  means  necessary  to  its  execution  ?  What 
is  a  legislative  power,  but  a  power  of  making  laws  ?  What  are 
the  means  to  execute  a  legislative  power,  but  laws  ?  What  is 
the  power,  for  instance,  of  laying  and  collecting  taxes,  but  a  leg- 
islative power,  or  a  power  to  make  laws  to  lay  and  collect  taxes?' 
What  are  the  proper  means  of  executing  such  a  power,  but 
necessary  and  proper  laws  ?  In  truth,  the  constitutional  opera- 
tion of  the  government  would  be  precisely  the  same,  if  the  clause 
were  obliterated,  as  if  it  were  repeated  in  every  article.®  It  would 
otherwise  result,  that  the  power  could  never  be  exercised ;  that 
is,  the  end  would  be  required,  and  yet  no  means  allowed.  This^ 
■  ^ . . 

^  The  Federalist,  No.  33,  44 ;  1  ElUot's  Deb.  293,  294,  300;  2  Elliot's  Deb.  196, 
342. 

s  I  Tack.  Black.  Comm.  App.  286,  287  ;  4  Elliot's  Deb.  216,  217,  224,  225. 

*  The  Federalist,  No.  33 ;  2  Elliot's  Debates,  196;  Hamilton  on  Bank,  1  Uamilton'g 
Works,  121 ;  ATCuUoch  r.  Maryland,  4  Wheaton's  B.  419. 
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would  be  a  perfect  absurdity.  It  would  be  to  create  powers,  and 
compel  them  to  remaia  forever  in  a  torpid,  dormant,  and  para- 
lytic state.  It  cannot,  therefore,  be  denied,  that  the  powers, 
given  by  the  constitution,  imply  the  ordinary  means  of  execu- 
tion ;i  for  without  the  substance  of  the  power  the  constitutioD 
would  be  a  dead  letter.  Those,  who  object  to  the  article,  must 
therefore  object  to  the  form,  or  the  language  of  the  provision. 
Let  ns  see,  if  any  better  could  be  devised.' 

§  1238.  There  are  four  possible  methods,  which  the  convention 
might  have  adopted  on  thld  subject  First,  they  might  have 
copied  the  second  article  of  the  confederation,  which  would  have 
prohibited  the  exercise  of  any  power  not  expressly  delegated.  If 
they  had  done  so,  the  constitution  would  have  been  construed 
with  so  much  rigor,  as  to  disarm  it  of  all  real  authority ;  or  with 
80  much  latitude,  as  altogether  to  destroy  the  force  of  the  restric- 
tion. It  is  obvious,  that  no  important  power  delegated  by  the 
confederation  was,  or  indeed  could  be  executed  by  congress, 
without  recurring  more  or  less  to  the  doctrine  of  construction  or 
implication.^  It  had,  for  instance,  power  to  establish  courts  for 
the  trial  of  prizes  and  piracies,  to  borrow  money,  and  emit  bills 
of  credit  But  how  could  these  powers  be  put  in  operation  with- 
out some  other  implied  powers  and  means?  The  truth  is,  that, 
under  the  confederation,  congress  was  from  this  very  clause 
driven  to  the  distressing  alternative,  either  to  violate  the  articles 
by  a  broad  latitude  of  construction,  or  to  suffer  the  powers  of  the 
government  to  remain  prostrate,  and  the  public  service  to  be 
wholly  neglected.  It  is  notorious,  that  they  adopted,  and  were 
compelled  to  adopt  the  former  course;  and  the  country  bore 
them  out  in  what  might  be  deemed  an  usurpation  of  authority.* 
The  past  experience  of  the  country  was,  therefore,  decisive  against 
any  such  restriction.     It  was  either  useless,  or  mischievoau.' 

§  1239.  Secondly.  The  convention  might  have  attempted  a 
positive  enumeration  of  the  powers  comprehended  tinder  the 
terms,  necessary  and  proper.  The  attempt  would  have  involved 
a  complete  digest  of  laws  on  every  subject,  to  which  the  consti- 


1  ArCulloch  Y.Marskmd.A  Wheat.  B.  409;  4  Elliot's  Dcbaloa,  S17,  31B,  220,  SSI. 

*  The  Fcdcralut,  No.  11.     Sec  niso  Prcddent  Monroe'a  Exposition  and  Meu^e,  4th 
of  May,  1822,  p.  47;  3  Elliot'a  Deb.  318. 

■  Tlie  Federaliet,  No.  44. 

*  See  The  Fedoralidt,  No.  38, 44 ;  4  Wheat.  R.  4S3 ;  4  Elliot's  Deb.  SIS,  SIS. 
»  irCdbxh  V.  MirylaTid,  4  Wheat.  B.  406,  407,  423. 
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tution  relates.  It  must  have  embraced  all  future,  as  well  as  all 
present  exigencies,  and  been  accommodated  to  all  times,  and  all 
occasions,  and  all  changes  of  national  situation  and  character. 
Every  new  application  of  the  general  power  must  have  been  fore- 
seen and  specified;  for  the  particular  powers,  which  are  the 
means  of  attaining  the  objects  of  the  general  power,  must,  neces- 
sarily, vary  with  those  objects ;  and  be  often  properly  varied, 
when  the  objects  remain  the  same.^  Who  does  not  at  once  per- 
ceive, that  such  a  course  is  utterly  beyond  human  reach  and  fore- 
sight ?  2  It  demands  a  wisdom  never  yet  given  to  man ;  and  a 
knowledge  of  the  future,  which  belongs  only  to  Him,  whose  prov- 
idence directs  and  governs  all. 

§  1240.  Thirdly.  The  convention  might  have  attempted  a 
negative  enumeration  of  the  powers,  by  specifying  the  powers 
which  should  be  excepted  from  the  general  grant  It  will  be  at 
once  perceived,  that  this  task  would  have  been  equally  chimerical 
with  the  foregoing ;  and  would  have  involved  this  additional  ob- 
jection, that  in  such  a  case,  every  defect  in  the  enumeration  would 
have  been  equivalent  to  a  positive  grant  of  authority.  If,  to 
avoid  this  consequence,  they  had  attempted  a  partial  enumera- 
tion of  the  exceptions,  and  described  the  residue  by  the  general 
terms,  "  not  necessary  or  proper,"  it  must  have  happened,  that  the 
enumeration  would  comprehend  a  few  exceptions  only,  and  those 
only,  which  were  most  prominent,  and  therefore  the  least  likely 
to  be  abused ;  and  that  others  would  be  less  forcibly  excepted 
under  the  residuary  clause,  than  if  there  had  not  been  any  par- 
tial enumeration  of  exceptions.^ 

§  1241.  Fourthly.  The  convention  might  have  been  wholly 
silent  on  this  head ;  and  then  (as  has  been  already  seen)  the 
auxiliary  powers,  or  means  to  carry  into  execution  the  general 
powers,  would  have  resulted  to  the  government  by  necessary  im 
plication ;  for  wherever  the  end  is  required,  the  means  are  author- 
ized ;  and  wherever  a  general  power  to  do  a  thing  is  given,  every 
particular  power  necessary  for  doing  it,  is  included.  If  this  last 
course  had  been  adopted,  every  objection,  now  urged  against  the 
clause,  would  have  remained  in  full  force;   and  the  omission 


1  The  Federalist,  No.  44 ;  2  Elliot's  Deb.  223. 

«  AtCuiloch  V.  Maryland,  4  Wheat.  R.  407 ;  4  Elliot's  Deb.  223,  224;  Anderson  r. 
Dunn,  6  Wheat.  B.  204,  225,  226. 
*  The  Federalist,  No.  44. 
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might  have  been  made  in  critical  periods  a  ground  to  assail  the 
essential  powers  of  the  union.^ 

§  1343.  If,  then,  the  clause  imports  no  more  than  would  result 
from  necessary  implication,  it  may  be  asked  why  it  was  inserted 
at  all.  The  true  answer  i.s,  that  such  a  clause  was  peculiarly 
useful,  in  order  to  avoid  any  doubt  which  ingenuity  or  jealousy 
might  raise  upon  the  subject.  Much  plausible  reasoning  might 
be  employed,  by  those  who  w^ere  hostile  to  the  union  and  in 
favor  of  state  power,  to  prejudice  the  people  on  such  a  subject, 
and  to  embarrass  the  government  in  all  its  reasonable  operations. 
Besides ;  as  the  confederation  contained  a  positive  clause,  re- 
straining the  authority  of  congress  to  powers  expressly  granted, 
there  was  a  fitness  in  declaring  that  that  rule  of  interpretation 
should  no  longer  prevail.  The  very  zeal,  indeed,  with  which  the 
present  clause  has  been  always  assailed,  is  the  highest  proof  of 
its  importance  and  propriety.  It  has  narrowed  down  the  grounds 
of  hostility  to  the  mere  interpretation  of  terms.^ 

§  1343.    The  plain  import  of  the  clause  is,  that  congress  shall 
/have  all  the  incidental  and  instrumental  powers,  necessary  and 
yproper  to  carry  into  execution  all  the  express  powers.     It  neither 
\nlarges  any  power  specifically  granted,  nor  is  it  a  grant  of  any 
new  power  to  congress  ;  but  it  is  merely  a  declaration  for  the  re- 
moval of  all  uncertainty,  that  the  means  of  carrying  into  execu- 
tion those  otherwise  granted  are  included  in  the  grant.®     When- 
ever, therefore,  a  question  arises  concerning  the  constitutionality 
of  a  particular  power,  the  first  question  is,  whether  the  power  be 
expressed  m  the  constitution.     If  it  be,  the  question  is  decided. 
If  it  be  not  expressed^  the  next  inquiry  must  be,  whether  it  is 
properly  an  incident  to  an  express  power,  and  necessary  to  its  ex- 
ecution.    If  it  be,  then  it  may  be  exercised  by  congress.     If  not, 
congress  cannot  exercise  it.*  * 

§  1344.   But  still  a  ground  of  controversy  remains  open,  as  to 


1  The  Federalist,  No.  44.  2  The  Federalist,  No.  33,  44. 

'  Some  fi;w  statesmen  have  contended,  thnt  the  clause  gave  further  powers  than  mero 
incidental  powers.  But  their  rca.<;onin^  does  not  seem  vor\'  clear  or  satisfactory.  See 
Governor  Randolph's  Remarks,  2  Elliot's  Debates,  342 ;  Mr.  Gerry's  Speech,  in  Fcbm- 
ary,  1791,  4  Elliot's  Dehntcs,  225,  227.  These  speeches  are,  however,  valuable  for 
some  striking  views  which  they  present  of  the  propriety  of  a  liberal  constmction  of  the 
words.  »  • 

^  See  Virf^inia  Report  and  Resolutions,  Jan.  1800,  p.  3.3, 34 ;  1  Tuck.  Black.  Comm. 
App.  287,  288;  President  Monroe's  Exposition  and  Message,  4th  of  May,  1822,  p.  47 ; 
5  Marshall's  Wash.  A]>p.  note  3;  1  Hamilton's  Works,  117,  121. 
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the  true  interpretation  of  the  terms  of  the  clause ;  and  it  has  been 
contested  with  no  small  share  of  earnestness  and  vigor.  What, 
then,  is  the  true  constitutional  sense  of  the  words  "  necessary  and 
proper  "  in  this  clause  ?  It  has  been  insisted,  by  the  advocates 
of  a  rigid  interpretation,  that  the  word  "  necessary  "  is  here  used  n 
in  its  close  and  most  intense  meaning ;  so  that  it  is  equivalent  to 
absolutely  and  indispensably  necessary.  It  has  been  said,  that  the 
constitution  allows  only  the  means  which  are  necessary;  not 
those  which  are  merely  convenient  for  effecting  the  enumerated 
powers.  If  such  a  latitude  of  construction  be  given  to  this  phrase 
as  to  give  any  non-enumerated  power,  it  will  go  far  to  give  every 
one;  for  there  is  no  one  which  ingenuity  might  not  torture  into 
a  convenience,  in  some  way  or  other,  to  some  one  of  so  long  a 
list  of  enumerated  powers.  It  would  swallow  up  all  the  dele- 
gated powers,  and  reduce  the  whole  to  one  phrase.  Therefore  it 
is  that  the  constitution  has  restrained  them  to  the  necessary 
means ;  that  is  to  say,  to  those  means  without  which  the  grant  of 
the  power  would  be  nugatory.  A  little  difference  in  the  degree  of 
convenience  cannot  constitute  the  necessity  which  the  constitu- 
tion refers  to.^ 

§  1245.  The  effect  of  this  mode  of  interpretation  is,  to  exclude 
all  choice  of  means ;  or,  at  most,  to  leave  to  congress,  in  each 
case,  those  only  which  are  most  direct  and  simple.  If,  indeed, 
such  implied  powers,  and  such  only,  as  can  be  shown  to  be  indis- 
pensably necessary  are  within  the  purview  of  the  clause,  there 
will  be  no  end  to  difficulties,  and*the  express  powers  must  practi- 
cally become  a  mere  nullity.^  It  will  be  found  that  the  operations 
of  the  government,  upon  any  of  its  powers,  will  rarely  admit  of 
a  rigid  demonstration  of  the  necessity  (in  this  strict  sense)  of  the 
particular  means.  In  most  cases,  various  systems  or  means  may 
be  resorted  to,  to  attain  the  same  end ;  and  yet,  with  respect  to 
each,  it  may  be  argued  that  it  is  not  constitutional,  because  it  is 
not  indispensable,  and  the  end  may  be  ^^Mffhed  by  other  means. 
The  consequence  of  such  reasoning  would  be,  that,  as  no  means 
could  be  shown  to  be  constitutional,  none  could  be  adopted.^ 

1  4  Jefferson's  Corrcsp.  525,  526  ;  4  Elliot's  Deb.  216, 217, 224,  225, 267 ;  AfCuOoch 
T.  Maryland^  4  Wheat.  K.  412,  413. 
I     '  Hamilton  on  Bank,  1  Hamilton's  Works,  119;  5  Biarshall's  Wash.  App.  note  3, 
p.  9 ;  Mr.  Madison,  4  Elliot's  Deb.  223. 

I   *  Uniud  Slates  t.  Fisher,  2  Cranch,  358 ;  1  Feters's  Cond.  B.  421 ;  Hamilton  on  Bank, 
1  Hamilton's  Works,  119 ;  5  Manball's  Wasli.  nots  3,  p.  9^  10;  Mr.  Madison,  4  Elliot's 
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For  instance,  congress  possesses  the  power  to  make  war  and  to 
raise  armies,  and,  incidentally,  to  erect  fortifications,  and  purchase 
cannon  and  ammunition,  and  other  munitions  of  war.  But  war 
may  be  carried  on  without  fortifications,  cannon,  and  ammuni- 
tion. No  particular  kind  of  arms  can  be  shown  to  be  absolutely 
necessary ;  because  various  sorts  of  arms,  of  different  conven- 
ience, |)ower,  and  utility,  are  or  may  be  resorted  to,  by  diiferent 
nations.  What,  then,  becomes  of  the  power?  Congress  has 
power  to  borrow  money,  and  to  provide  for  the  payment  of  the 
public  debt ;  yet  no  particular  method  is  indispensable  to  these 
ends.  They  may  be  attained  by  various  means.  Congress  has 
power  to  provide  a  navy ;  but  no  particular  size,  or  form,  or 
equipment  of  ships  is  indispensable.  The  means  of  providing  a 
naval  establishment  are  very  various;  and  the  applications  of 
them  admit  of  infinite  shades  of  opinion,  as  to  their  convenience, 
utility,  and  necessity.  What,  then,  is  to  be  done?  Are  the 
powers  to  remain  dormant  ?  Would  it  not  be  absurd  to  say  that 
congress  did  not  possess  the  choice  of  means,  under  such  circum- 
stances, and  ought  not  to  be  empowered  to  select  and  use  any 
means,  which  are,  in  fact,  conducive  to  the  exercise  of  the  powers 
granted  by  the  constitution  ?  ^  Take  another  example.  Con- 
gress has,  doubtless,  the  authority,  under  the  power  to  regnlate 
commerce,  to  erect  light-houses,  beacons,  buoys,  and  public  piers, 
and  authorize  the  employment  of  pilots.^  But  it  cannot  be 
affirmed  that  the  exercise  of  these  powers  is  in  a  strict  sense  nec- 
essary;  or  that  the  power  to  regulate  commerce  would  be  nuga- 
tory, without  establishments  of  this  nature.^  In  truth,  no  partic- 
ular regulation  of  commerce  can  ever  be  shown  to  be  exclusively 
and  indispensably  necessary ;  and  thus  we  should  be  driven  to 
admit,  that  all  regulations  are  within  the  scope  of  the  power,  or 
that  none  are.  If  there  be  any  general  principle,  which  is  inher- 
ent in  the  very  definition  of  government,  and  essential  to  every 
step  of  the  progress  to  be  made  by  that  of  the  United  States,  it 
is,  that  every  power  vested  in  a  government  is  in  its  nature  sov- 
ereign, and  includes,  by  force  of  the  term,  a  right  to  employ  all 
the  means  requisite  and  fairly  applicable  to  the  attainment  of  the 


Deb.  223 ;  [Fisher  v.  Dliyht,  2  Craocb,  358,  396,  where  this  subject  ii  spcciallj  com- 
mented on]. 

1  Uuitid  States  v.  Fisher,  2  Cranch,  R.  358 ;  1  Petera's  Condons.  R.  421. 

3  Sec  4  Elliot'it  Debates,  2G5,  280. 

*  liaroilton  on  Bank,  1  Iloniilton's  Works,  120. 
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end  of  such  power ;  unless  they  are  excepted  in  the  constitution, 
or  are  immoral,  or  are  contrary  to  the  essential  objects  of  political 
society.^ 

§  1246.  There  is  another  difficulty  in  the  strict  construction 
above  alluded  to,  that  it  makes  the  constitutional  authority  de- 
pend upon  casual  and  temporary  circumstances,  which  may  pro- 
duce a  necessity  to-day,  and  change  it  to-morrow.  This  alone 
shows  the  fallacy  of  the  reasoning.  The  expediency  of  exercis- 
ing a  particular  power  at  a  particular  time  must,  indeed,  depend 
on  circumstances;  but  the  constitutional  right  of  exercising  it 
must  be  uniform  and  invariable ;  the  same  to-day  as  to-morrow.^ 

§  1247.  Neit^er^an  tlie  deggi^e^  in  which  a  measure  is^neces* 
sary,  ever  be  a  test  of  the  le^al  riph£±a*a3opHt.  That  must  be 
a  matter  of  opinion,  (upon  which  different  men  and  different 
bodies  may  form  opposite  judgments,)  and  can  only  be  a  test  of 
expediency.  The  relation  between  the  measure^  and  the  end, 
between  the  nature  of  the  means  employed  towards  the  execu- 
tion of  a  power,  and  the  object  of  that  power,  niyst  bej;h^  ^^tg*! 
riou  of^cQuislitutionality ;  and  j[iot^he^eater^ 

)ediency.^  If  the  legislature  possesses  a  right  of  choic< 
to  the  means,  who  can  limit  that  choice  ?  Who  is  appointed  an 
umpire  or  arbiter,  in  cases,  where  a  discretion  is  confided  to  a 
government?  The  very  idea  of  such  a  controlling  authority  in 
the  exercise  of  its  powers  is  a  virtual  denial  of  the  supremacy  of 
the  government  in  regard  to  its  powers.  It  repeals  the  suprem- 
acy of  the  national  government,  proclaimed  in  the  constitution. 

§  1248.  It  is  equally  certain,  that  neither  the  grammatical,  nor 
the  popular  sense  of  the  word  "necessary,"  requires  any  such 
construction.  According  to  both,  "  necessary  "  often  means  no 
more  than  needful^  requisite^  incidental^  useful^  or  conducive  to. 
It  is  a  common  mode  of  expression  to  say,  that  it  is  necessary 
for  a  government,  or  a  person  to  do  this  or  that  thing,  when  noth- 
ing more  is  intended  or  understood,  than  that  the  interest  of  the 
government  or  person  requires,  or  will  be  promoted  by  the  doing 
of  this  or  that  thing.  Every  one's  mind  will  at  once  suggest  to 
him  many  illustrations  of  the  use  of  the  word  in  this  sense.^     To 


^  Hamilton  on  Bank,  1  Hamilton's  Works,  112. 

3  Hamilton  on  Bank,  1  Hamilton's  Works,  1 17  ;  5  Marshall's  Wash.  App.  note  3,  p.  8. 

*  Hamilton  on  Bank,  1  Hamilton's  Works,  119, 120;  5  Marshall's  Wash.  App.  note  3, 
p.  9, 10;  AfCulloeh  y.  Maryland,  4  Wheat.  R.  423. 

*  Hamilton  on  Bank,  1  Hamilton's  Woxks,  118 ;  5  Manhali's  Wash.  App.  note  3,  p.  9. 
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employ  the  means,  necessary  to  an  end,  is  generally  nnderstood, 
as  employing  any  means  calculated  to  produce  the  end,  and  not 
as  being  confined  to  thoi*e  single  means  without  which  the  end 
would  be  entirely  unattainable. 

§  1249.  Such  is  the  character  of  human  language,  that  no 
word  conveys  to  the  mind  in  all  situations  one  single  deSnite 
idea ;  and  nothing  is  more  common,  than  to  use  words  in  a  fig- 
urative sense.  Almost  all  compositiond  contain  words,  which, 
taken  in  their  rigorous  sense,  would  convey  a  meaning,  difTerent 
from  that,  which  is  obviously  intended.  It  is  essential  to  just 
interpretation,  that  many  words,  which  import  something  exces- 
sive, should  be  understood  in  a  more  mitigated  sense;  in  a 
sense,  which  common  usage  justifies.  The  word  "  necessary  "  is 
of  this  description.  It  has  not  a  fixed  character  peculiar  to 
itself.  It  admits  of  all  degrees  of  comparison ;  and  is  often  con- 
nected with  other  words,  which  increase  or  diminish  the  impres- 
sion, which  the  mind  receives  of  the  urgency  it  imports.  A 
thing  may  be  necessary,  very  necessary,  absolutely  or  indispensa- 
bly necessary.  It  may  be  little  necessary,  less  necessary,  or  least 
necessary.  To  no  mind  would  the  same  idea  be  conveyed  by 
any  two  of  tliese  several  phrases.  The  tenth  section  of  the  first 
article  of  the  constitution  furnishes  a  strong  illustration  of  this 
very  use  of  the  word.  It  contains  a  prohibition  upon  any  state 
to  lay  "  any  i  mposts  or  duties,  &c.  except  what  may  be  t^solatefy 
necessary  for  executing  its  inspection  laws."  No  one  can  com* 
pare  tliis  clause  with  the  other,  on  which  we  are  commenting, 
without  being  struck  with  the  conviction,  that  the  word  "  cUtso- 
lutcli/,"  here  prefixed  to  "  necessary,"  was  intended  to  disttngaiah 
it  from  the  sense,  in  which,  standing  alone,  it  is  used  ia  tbe 
other.^ 

§  1230.  That  the  restrictive  interpretation  must  be  abandoaed, 
in  regard  to  certain  powers  of  the  government,  cannot  be  reason- 
ably doubted.  It  is  universally  conceded,  that  the  power  of  paa- 
ishment  appertains  to  sovereignty,  and  may  be  exercised,  when- 
ever  the  sovereign  has  a  right  to  act,  as  iocideatal  to  his  conati- 
tutional  powers.     It  is  a  means  for  carrying  into  execalion  all 


>  irCailach  V.  Manfiami,  t  AVIie*ton'(  B.  413  to  415.  Id  this  cue  (i  Wbeaton't  B. 
41 1  10  425]  thcro  a  t.  itrj  elaborate  argument  of  the  snprcme  court  upon  tbe  wholo  of 
this  sabjcct,  a  portion  of  which  hu  been  alieadj  exci«ctwl  in  tbe  precoding  Commcnti^ 
ric8,  on  the  mlei  of  inietpratKiou  of  tho  at 


CH.  XXIV.]  POWERS  OP  CONGRESS  —  INCIDENTAL.  141 

sovereign  powers,  and  may  be  used,  although  not  indispensably 
necessary.  If,  then,  the  restrictive  interpretation  must  be  aban- 
doned, in  order  to  justify  the  constitutional  exercise  of  the  power 
to  punish,  whence  is  the  rule  derived,  which  would  reinstate  it, 
when  the  government  would  carry  its  powers  into  operation,  by 
means  not  vindictive  in  their  nature  ?  If  the  word  "  necessary  " 
means  needful^  requisite^  essential^  conducive  to,  to  let  jn  the 
power  of  punishment,  why  is  it  not  equally  comprehensive, 
when  applied  to  other  means  used  to  facilitate  the  execution  of 
the  powers  of  the  government  ?  ^ 

§  1251.  The  restrictive  interpretation  is  also  contrary  to  a 
sound  maxim  of  construction,  generally  admitted,  namely, —  that 
the  powers  contained  in  a  constitution  of  government,  especially 
those,  which  concern  the  general  administration  of  the  affairs  of 
the  country,  such  as  its  finances,  its  trade,  and  its  defence,  ought 
to  be  liberally  expounded  in  advancement  of  the  public  good. 
This  rule  does  not  depend  on  the  particular  form  of  a  govern- 
ment, or  on  the  particular  demarcations  of  the  boundaries  of  its 
powers;  but  on  the  nature  and  objects  of  government  itself. 
The  means,  by  which  national  agencies  are  provided  for,  na- 
tional inconveniences  obviated,  and  national  prosperity  pro- 
moted, are  of  such  infinite  variety,  extent,  and  complexity,  that 
there  must  of  necessity  be  great  latitude  of  discretion  in  the 
selection  and  application  of  those  means.  Hence,  consequently, 
the  necessity  and  propriety  of  exercising  the  authorities,  in- 
trusted to  a  government,  on  principles  of  liberal  construction.^ 

§  1252.  It  is  no  valid  obje9tion  to  this  doctrine  to  say,  that  it 
is  calculated  to  extend  the  powers  of  the  government  throughout 
the  entire  sphere  of  state  legislation.  The  same  thing  may  be 
said,  and  has  been  said,  in  regard  to  every  exercise  of  power  by 
implication  and  construction.  There  is  always  some  chance  of 
error,  or  abuse  of  every  power ;  but  this  furnishes  us  ground  of 
objection  against  the  power ;  and  certainly  no  reason  for  an  ad- 
herence to  the  most  rigid  construction  of  its  terms,  which  would 
at  once  arrest  the  whole  movements  -of  the  government.^  The 
remedy  for  any  abuse,  or  miscohstruction  of  the  power,  is  the 
same,  as  in  similar  abuses  and  misconstructions  of  the  state  gov- 


1  MCuUock  V.  Maryland,  4  Wheat.  R.  418. 
^JOamilton  on  Bank,  1  Hamilton's  Works,  120,  121. 
VamiltoQ  on  Bank,  1  Hamilton's  Works,  122. 
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ernmcnts.  It  is  by  an  appeal  to  the  other  departments  of  the 
government ;  and  finally  to  the  people,  in  the  exercise  of  their 
elective  franchises.^ 

§  1253.  There  are  yet  other  grounds  against  the  restrictive  in* 
terpretation  derived  from  the  language,  and  the  character  of  the 
provision.  The  language  is,  that  congress  shall  have  power  ^  to 
make  sjl  laws,  which  shall  be  necessary  and  proper!^  If  the  word 
"  necessary  "  were  used  in  the  strict  and  rigorous  sense  contended 
for,  it  would  be  an  extraordinary  departure  from  the  usual  course 
of  the  human  mind,  as  exhibited  in  solemn  instru/nents,  to  add 
another  word  <<  proper ; "  the  only  possible  ejfTect  of  which  is  to 
qualify  that  strict  and  rigorous  meaning,  and  to  present  clearly 
the  idea  of  a  choice  of  means  in  the  course  of  legislation.'  If  no 
means  can  be  resorted  to,  but  such  as  are  indispensably  neces- 
sary, there  can  be  neither  sense,  nor  utility  in  adding  the  other 
word ;  for  the  necessity  shuts  out  from  view  all  consideration  of 
the  propriety  of  the  means,  as  contradistinguished  from  the 
former.  But  if  the  intention  was  to  use  the  word  "  necessary  " 
in  its  more  liberal  sense,  then  there  is  a  peculiar  fitness  in  the 
other  word.  It  has  a  sense  at  once  admonitory,  and  directory* 
It  requires,  that  the  means  should  be,  bond  fide^  appropriate  to 
the  end. 

§  1254.  The  character  of  the  clause  equally  forbids  any  pre- 
sumption of  an  intention  to  use  the  restrictive  interpretation. 
In  the  first  place,  the  clr  use  is  placed  among  the  powers  of  con- 
gress, and  not  among  the  limitations  on  those  powers.  In  the 
next  place,  its  terms  purport  to  enlarge,  and  not  to  dimin- 
ish, the  powers  vested  in  the  government.  It  purports,  on  its 
face,  to  be  an  additional  powder,  not  a  restriction  on  those  already 
granted.^  If  it  does  not,  in  fact,  (as  seems  the  true  construction,) 
give  any  new  powers,  it  affirms  the  right  to  use  all  necessary  and 
proper  means  to  carry  into  execution  the  other  powers ;  and  thns 
make  an  express  power,  what  would  otherwise  be  merely  an  tw- 
plied  power.  In  either  aspect,  it  is  impossible  to  construe  it  to 
be  a  restriction.  If  it  have  any  effect,  it  is  to  refnove  the  impli- 
cation of  any  restriction.  If  a  restriction  had  been  intended,  it  is 
impossible,  that  the  framers  of  the  constitution  should  have  con- 


1  The  Federalist,  No.  33,  44: 

3  AfOdloch  V.  Maryland,  4  Wheat.  R.  418,  419. 

s  MCuUoch  V.  Maryland,  4  Wheat.  B.  419,  420.1 
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cealed  it  under  phraseology,  which  purports  to  enlarge,  or  at 
least  give  the  most  ample  scope  to  the  other  powers.  There 
was  every  motive  on  their  part  to  give  point  and  clearness  to 
every  restriction  of  national  power ;  for  they  well  knew,  that  the 
national  government  would  be  more  endangered  in  its  adoption 
by  its  supposed  strength,  than  by  its  weakness.  It  is  inconceiv- 
able, that  they  should  have  disguised  a  restriction  upon  its  powers 
under  the  form  of  a  grant  of  power.  They  would  have  sought 
other  terms,  and  have  imposed  the  restraint  by  negatives.^  And 
what  is  equal^  strong,  no  one,  in  or  out  of  the  state  conventions, 
at  the  time  when  the  constitution  was  put  upon  its  deliverance 
before  the  people,  ever  dreamed  of,  or  suggested,  that  it  con- 
tained a  restriction  of  power.  The  whole  argument  on  each 
side,  of  attack  and  of  defence,  gave  it  the  positive  form  of  an 
express  power,  and  not  of  an  express  restriction. 

§  1255.  Upon  the  whole,  the  result  of  the  most  careful  exami- 
nation of  this  clause  is,  that,  if  it  does  not  enlarge,  it  cannot  be 
construed  to  restrain  the  powers  of  congress,  or  to  impair  the 
light  of  the  legislature  to  exercise  its  best  judgment,  in  the  selec- 
tion of  measures  to  carry  into  execution  the  constitutional  pow- 
ers of  the  national  government  The  motive  for  its  insertion 
doubtless  was,  the  desire  to  remove  all  possible  doubt  respecting 
the  right  to  legislate  on  that  vast  mass  of  incidental  powers, 
which  must  be  involved  in  the  constitution,  if  that  instrument  be 
not  a  splendid  pageant,  or  a  delusive  phantofri  of  sovereignty. 
Let  the  end  be  legitimate ;  let  it  be  within  nie  scope  of  the  con- 
stitution ;  and  all  means,  which  are  appropriate,  which  are  plainly 
adapted  to  the  end,  and  which  are  not  prohibited,  but  are  con- 
sistent with  the  letter  and  spirit  of  the  instrument,  are  constitu- 
tional.^ 

§  1256.  It  may  be  well,  in  this  connection,  to  mention  another 
sort  of  implied  power,  which  has  been  called  with  great  propri- 
ety a  resulting  power,  arising  from  the  aggregate  powers  of  the 
national  government  It  will  not  be  doubted,  for  instance,  that, 
if  the  United  States  should  make  a  conquest  of  any  of  the  terri- 


1  AfCuUoch  T.  Maryland,  4  Wheat.  B.  420. 

s  MCuUoch  T.  Maryland,  4  Wheat.  B.  420,  421,  423.  See  also  4  Elliofs  Debates, 
220,  221,  222,  223,  224,  225 ;  2  Elliot's  Debates,  196,  342 ;  5  Marsh.  Wash.  App.  No. 
3 ;  2  American  Maseam,  536 ;  Anderson  ▼.  Dunn,  6  Wheat.  B.  204,  225,  226 ;  Hamil- 
ton  on  Bank,  1  Hamilton's  WoAb,  111  to  123. 
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toricij  of  its  neighbors,  the  national  government  would  posBess 
sovereign  Jurisdiction  over  the  conquered  territory.  This  would, 
perhapH,  rather  be  a  result  from  the  whole  mass  of  the  powers  of 
the  national  government,  and  from  the  nature  of  political  society, 
than  a  consequence  or  incident  of  the  powers  specially  enumer- 
ated.! It  may,  however,  be  deemed,  if  an  incident  to  any,  an 
incidi-nt  to  the  power  to  make  war.  Other  instances  of  resulting 
powers  will  easily  suggest  themselves.  The  United  States  are 
nowhere  declared  in  the  constitution  to  be  a  sovereignty  entitled 
to  sue,  though  jurisdiction  is  given  to  the  natioijed  courts  over 
contruvorfiies,  to  which  the  United  States  shall  be  a  party.  It 
is  a  natural  incident,  resulting  from  the  sovereignty  and  charat^ 
ter  of  the  national  government.*  So  the  United  States,  in  their 
political  capacity,  have  a  right  to  enter  into  a  contract,  {although 
it  is  not  expressly  provided  for  by  the  constitution,)  for  it  is  an 
incident  to  their  general  right  of  sovereignty,  bo  far  as  it  is  appro- 
priate to  any  of  the  ends  of  the  government,  and  within  the  cod- 
stitutional  range  of  its  powers.^  So  congress  possess  power 
to  punish  oHeaccs  committed  on  board  of  the  public  ships  of  war 
of  the  government  by  persons  not  in  the  military  or  naval  service 
of  the  United  States,  whether  they  are  in  port,  or  at  sea;  for  the 
jurisdicllon  on  board  of  public  ships  is  everywhere  deemed  exclu- 
sively to  belong  to  the  sovereign.* 

§  1257.  And  not  only  may  implied  powers,  but  implied  ex- 
emptions from  state  authority  exist,  although  not  expressly  pro- 
vided for  by  law.  The  collectors  of  the  revenue,  the  carriers  of 
the  mail,  the  mint  establishment,  and  all  those  institutions  which 
arc  public  in  their  nature,  are  examples  in  point.  It  has  never 
been  doubted  that  all  who  are  employed  in  them  are  protected, 
while  in  the  line  of  their  duty,  from  state  control;  and  yet  this 
protection  is  not  expressed  in  any  act  of  congress.  It  is  inciden- 
tal to,  and  in  implied  in,  the  several  acts  by  which  those  institu- 
tions are  created ;  and  is  preserved  to  them  by  the  judicial 
department,  as  a  part  of  its  functions.^  A  contractor  for  supply- 
ing a  military  post  with  provisions  cannot  be  restrained  from 


1  Ilumilton  on  Bank,  1  llnmilton's  Worlu,  115. 

'  Sve  Uitgan  v.  Unittd  Slalei,  3  Whcnt.  U.  IT3,  179, 180. 

*  Uttiled  Stala  v.  TinjK?,  5  Pctcre's  B.  1 15. 

*  Uml«l  ■•ilalei  y.  Zirmni,  3  Whcatoa's  It.  388 ;  Tho Exduugc,  7  Cnuich,  11«;  ■ 
9  PcWih's  Coiid.  R.  439. 

t  Od-orn  -r.  Hank  (^  V.  Slatft,  9  Wheat.  B.  365,  3G6. 
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making  purchases  within  a  state,  or  from  transporting  provisions 
to  the  place  at  which  troops  are  stationed.  He  could  not  be 
taxed,  or  fined,  or  lawfully  obstructed  in  so  doing.^  These  inci- 
dents necessarily  flow  from  the  supremacy  of  the  powers  of  the 
union,  within  their  legitimate  sphere  of  action. 

§  1258.  It  would  be  almost  impracticable,  if  it  were  not  use- 
less, to  enumerate  the  various  instances  in  which  congress,  in  the 
progress  of  the  government,  have  made  use  of  incidental  and  im- 
plied means  to  execute  its  powers.  They  are  almost-  infinitely 
varied  in  their  ramifications  and  details.  It  is  proposed,  how- 
ever, to  take  notice  of  the  principal  measures  which  have  been 
contested,  as  not  within  the  scope  of  ^the  powers  of  congress, 
and  which  may  be  distinctly  traced  in  the  operations  of  the  gov- 
ernment and  in  leading  party  divisions.^ 


1  OdxnTi  V.  Bank  of  U.  States,  9  Wheat.  R.  367. 

*  Some  minor  points  will  be  fonnd  in  the  debates  collected  in  4  Elliot's  Debates,  139, 
141,  229,  234,  235,  238,  239,  240,  243,  249,  251,  252,  261,  265,  266,  270,  271,  280. 
There  is  no  express  power  given  by  the  constitution  to  erect  forts,  or  magazines,  or 
light-hooses,  or  piers,  or  bnojs,  or  public  buildings,  or  to  make  surveys  of  the  coast ; 
but  they  have  been  constantly  deemed  incidental  to  the  general  powers.  Mr.  Bayard's 
Speech,  in  1807  (4  Elliot's  Debates,  265) ;  Mr.  Pickering's  Speech,  1817  (4  Elliot's 
Debates,  280). 
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CHAPTER    XXV. 

INCIDEKTAL  POWERS  —  NATIONAL  BANK. 

§  1259.  One  of  the  earliest  and  moat  important  meaanres 
which  gave  rise  to  a  queetion  of  constitutional  power^  was  the  act 
chartering  the  Bank  of  the  United  States,  in  1791.  That  qoes* 
tion  has  often  since  been  discussed ;  and,  thongh  the  measure  has 
been  repeatedly  sanctioned  by  congress,  by  the-execntlve,  and  by 
the  judiciary,  and  has  obtained  the  like  favor  in  a  great  majority 
of  the  states,  yet  it  is,  up  to  this  very  hour,  still  debated  upon  con- 
stitutional grounds,  as  if  it  were  still  new  and  untried.  It  is  im- 
possible, at  this  time,  to  treat  it  as  an  open  question,  unless  tbe 
constitution  is  forever  to  remain  an  unsettled  text,  possessing  no 
permanent  attributes,  and  incapable  of  having  any  ascertained 
sense ;  varying  with  every  change  of  doctrine  and  of  party,  and 
delivered  over  to  interminable  doubts.  If  the  constitution  is  to 
be  only  what  the  administration  of  the  day  may  wish  it  to  be, 
and  is  to  assume  any  and  all  shapes  which  may  suit  the  opinions 
and  theories  of  public  men,  as  they  successively  direct  the  public 
councils,  it  will  be  difficnlt,  indeed,  to  ascertain  what  its  teal 
value  is.  It  cannot  possess  either  certainty,  or  uniformity,  or 
safety.  It  will  be  one  thing  to-day,  and  another  thing  to- 
morrow, and  again  another  thing  on  each  succeeding  day.  The 
past  will  furnish  no  guide,  and  the  future  no  security.  It  will  be 
the  reverse  of  a  law,  and  entail  upon  the  country  the  curse  of  that 
miserable  servitude  so  much  abhorred  and  denounced,  where  all 
is  vague  and  uncertain  in  the  fundamentals  of  government. 

§  1260.  The  reasoning  upon  which  the  constitutionality  of  a 
national  bank  is  denied  has  been  already,  in  some  degree,  stated 
in  the  preceding  remarks.  It  turns  upon  the  strict  interpretation 
of  the  clause,  giving  the  auxiliary  powers  necessary  and  proper 
to  execute  the  other  enumerated  powers.  It  la  to  the  following 
effect:  The  power  to  incorporate  a  bank  is  not  among  those 
enumerated  in  the  constitution.  It  is  known  that  the  very 
power,  thus  proposed  as  a  means,  was  rejected  as  an  end,  by  the 
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convention  which  formed  the  constitution.  A  proposition  was 
made  in  that  body  to  authorize  congress  to  open  canals,  and  an 
amendatory  one  to  empower  them  to  create  corporations.  But 
the  whole  was  rejected ;  and  one  of  the  reasons  of  the  rejection 
urged  in  debate  was,  that  they  then  would  have  a  power  to 
create  a  bank,  which  would  render  the  great  cities,  where  there 
were  prejudices  and  jealousies  on  that  subject,  adverse  to  the 
adoption  of  the  constitution.^  In  the  next  place,  all  the  enumer- 
ated powers  can  be  carried  into  execution  without  a  bank.  A 
bank,  therefore,  is  not  necessary^  and  consequently  not  authorized, 
by  this  clause  of  the  constitution.  It  is  urged,  that  a  bank  will 
give  great  facility  or  convenience  to  the  collection  of  taxes.  If 
this  were  true,  yet  the  constitution  allows  only  the  means  which 
are  necessary^  and  not  merely  those  which  are  convenient  for 
ejfTecting  the  enumerated  powers.  If  such  a  latitude  of  con- 
struction were  allowed  as  to  consider  convenience  as  justifying 
the  use  of  such  means,  it  would  swallow  up  all  the  enumerated 
powers.*^  Therefore,  the  constitution  restxains  congress  to  those 
nieans  without  which  the  power  would  be  nugatory.^ 

§  1261.  Nor  can  its  convenience  be  satisfactorily  established. 
Bank-bills  may  be  a  more  convenient  vehicle,  than  treasury  orders, 
for  the  purposes  of  that  department.  But  a  little  difference  in 
the  degree  of  convenience  cannot  constitute  the  necessity  con- 
templated by  the  constitution.  Besides;  the  local  and  state 
banks  now  in  existence  are  competent,  and  would  be  willing  to 
undertake  all  the  agency  required  for  those  very  purposes  by  the 
government.  And  if  they  are  able  and  willing,  this  establishes 
clearly,  that  there  can  be  no  necessity  for  establishing  a  national 
bank.*  If  there  would  ever  be  a  superior  conveniency  in  a  na- 
tional bank,  it  does  not  follow,  that  there  exists  -a  power  to  estab- 
lish it,  or  that  the  business  of  the  country  cannot  go  on 
very  well  without  it.  Can  it  be  thought,  that  the  constitution 
intended,  that  for  a  shade  or  two  of  convenience  more  or 
less,  congress  should  be  authorized  to  break  down  the  most 
ancient  and  fundamental  laws  of  the  states,  such  as  those 
against  mortmain,  the  laws  of  alienage,  the  rules  of  descent,  the 


1  4  JefTeraon's  Correspondence,  523,  526  ;  Id.  506. 

3  4  Jefferson's  Correspondence,  506 ;  4  Elliot's  Debates,  219. 

*  4  Jefferson's  Correspondence,  523,  525,  526 ;  5  Marsh.  Wash.  App.  Note  3. 

«  Ibid. ;  4  Elliof  s  Debates,  220. 
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acts  of  distribution,  tUe  laws  of  escheat  and  forfeiture,  and  the 
laws  of  monopoly  ?  Nothing  but  a  necessity  invincible  by  any 
other  means,  can  justify  soch  a  prostration  of  laws,  which  consti- 
tute the  pillars  of  our  whole  system  of  jurisprudence.^  If  con- 
gress have  the  power  to  create  one  corporation,  they  may  create 
all  sorts;  for  the  power  is  nowhere  limited;  and  may  even  ea- 
tablish  monopolies.^     Indeed  this  very  charter  is  a  monopoly.' 

§  1362.  The  reasoning,  by  which  the  constitutionality  of  the 
national  bank  has  been  sustained,  is  contained  in  the  following 
summary.  The  powers  confided  to  the  national  government  are 
unquestionably,  so  far  as  they  exist,  sovereign  and  supreme.*  It 
is  not,  and  cannot  be  diuputed,  that  the  power  of  creating  a  cot^ 
poration  is  one  belonging  to  sovereignty.  But  bo  are  all  other 
legislative  powers ;  for  the  original  power  of  giving  the  law  on 
any  subject  whatever  is  a  sovereign  power.  If  the  national  gov- 
ernment cannot  create  a  corporation,  because  it  is  an  exercise  of 
sovereign  power,  neither  can  it,  for  the  same  reason,  exercise  any 
other  legiiflative  power.^  This  consideration  alone  ought  to  pat 
an  end  to  the  abstract  inquiry,  whether  the  national  governmept 
has  power  to  erect  a  corporation,  that  is,  to  give  a  legal  or  artifi- 
cial capacity  to  one  or  more  persons,  distinct  from  the  natural 
capacity.'^  For,  if  it  be  an  incident  to  sovereignty,  and  it  is  not 
prohibited,  it  must  belong  to  the  national  government  in  relation 
to  the  objects  intrusted  to  it  The  true  difference  is  this ;  where 
the  authority  of  a  govcrnznent  is  general,  it  can  create  corpora- 
tions in  all  cases ;  where  it  is  confined  to  certain  branches  of  leg- 
islation, it  can  create  corporations  only  as  to  those  cases.'  It 
cannot  be  denied,  that  implied  powers  may  be  delegated,  as  well 
as  express.  It  follows,  that  a  power  to  erect  corporations  may 
as  well  be  implied,  as  any  other  thing,  if  it  be  an  instrument  or 
means,  of  carrying  into  execution  any  specified  power.  The 
only  question  in  any  case  must  be,  whether  it  be  such  an  instra- 
ment  or  means,  and  have  a  natural  relation  to  any  of  the  ao 


1  4  Jcflcrsoii's  Conv9ponilcncc,  523,  52G,  £>3T ;  5  Marsh.  Wub.  App.  note  3;  1 
Hmnil ton's  U'oilii,  130. 

•  4  Klliot'a  DvlMtca,  217,  919,  224,  235. 

*  4  EHiot'9  DabalcB,  319,  230,  223. 

•  Humilton  on  Bonk,  1  IlBmUton'a  Works,  113  ;  4  Wheat.  B.  405,  406,  409,  410. 
»  ArCulIarh  T.  Mankind,  4  Wbe»t  R.  4(J9. 

*  IlnniilKin  on  Bank,  1  Ilatnillon'B  Works,  113,  114,  124. 
I  UamUioo  od  Bank,  1  llamilton'i  Works,  1 13, 114,  131 
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knowledged  objects  of  government.  Thus,  congress  nnay  not 
erect  a  corporation  for  superintending  the  police  of  the  city  of 
Philadelphia,  because  they  have  no  authority  to  regulate  the  po- 
lice of  that  city.  But  if  they  possessed  the  authority  to  regulate 
the  police  of  such  city,  they  might,  unquestionably,  create  a  cor- 
poration for  that  purpose ;  because  it  is  incident  to  the  sovereign 
legislative  power  to  regulate  a  thing,  to  employ  all  the  means, 
which  relate  to  its  regulation,  to  the  best  and  greatest  ad- 
vantage.^ 

§  1263.  A  strange  fallacy  has  crept  into  the  reasoning  on  this 
subject.  It  has  been  supposed,  that  a  corporation  is  some  great, 
independent  thing ;  and  that  the  power  to  erect  it  is  a  great  sub- 
stantive, independent  power;  wherfeas,  in  truth,  a  corporation  is 
but  a  legal  capacity,  quality,  or  means  to  an  end ;    and  the 

[power  to  erect  it  is,  or  may  be,  an  implied  and  incidental  power. 

j  A  corporation  is  never  the  end,  for  which  other  powers  are  exer- 

fcised ;  but  a  means,  by  which  other  objects  are  accomplished. 

/  No  contributions  are  made  to  charity  for  the  sake  of  an  incorpo- 
ration ;  but  a  corporation  is  created  to  administer  the  charity. 
No  seminary  of  learning  is  instituted  in  order  to  be  incorporated ; 
but  the  corporate  character  is  conferred  to  subserve  the  purposes 
of  education^  No  city  was  ever  built  with  the  sole  object  of  being 
incorporated ;  but  it  is  incorporated  as  affording  the  best  means 
of  being  well  governed.  So  a  mercantile  company  is  formed 
with  a  certain  capital  for  carrying  on  a  particular  branch  of 
business.  Here,  the  business  to  be  prosecuted  is  the  end.  The 
association,  in  order  to  form  the  requisite  capital,  is  the  primary 
means.  If  an  incorporation  is  added  to  the  association,  it  only 
gives  it  a  new  quality,  an  artificial  capacity,  by  which  it  is  ena- 
bled to  prosecute  the  business  with  more  convenience  and  safety. 
In  truth,  the  power  of  creating  a  corporation  is  never  used  for  its 
own  sake ;  but  for  the  purpose  of  ejfTecting  something  else.  So 
that  there  is  not  a  shadow  of  reason  to  say,  that  it  may  not  pass 
as  an  incident  to  powers  expressly  given,  as  a  mode  of  executing 
them.2 

§  1264.  It  is  true,  that  among  the  enumerated  powers  we  do 
not  find  that  of  establishing  a  bank,  or  creating  a  corporation. 


1  Hamilton  on  Bank,  1  Hamilton's  Works,  115, 116,  130, 131, 136. 
s  ATCuUoch  y.  Maryland,  4  Wheat.  R.  411 ;  Hamilton  on  Bank,  1  Hamilton's  Works,. 
116,  117, 136. 
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But  we  do  find  there  the  great  powers  to  lay  and  collect  taxes ; 
to  borrow  money ;  to  regulate  commerce ;  to  declare  and  conduct 
war;  and  to  nine  and  support  armies  and  navies.  Now,  if  a 
batik  be  a  fit  means  to  execute  any  or  all  of  these  powers,  it  is 
just  as  much  implied,  as  any  other  means.  If  it  be  "  necessary 
and  proper"  for  any  of  thcin,  bow  is  it  possible  to  deny  the  aa- 
thoril.y  to  create  it  for  such  purposes  ? '  There  is  no  more  pro- 
priety in  giving  this  power  in  express  terms,  than  in  ^ving  any 
other  incidental  powers  or  means  in  express  terms.  If  it  bad 
been  intended  to  grant  this  power  generally,  and  to  make  it  a 
distinct  and  independent  power,  having  no  relation  to,  but 
reaching  beyond  the  other  enumerated  powers,  there  would  thee 
have  been  a  propriety  in  giving  it  in  express  terms,  for  otherwise 
it  would  not  exist.  Thus,  it  was  proposed  in  the  convention, 
to  give  a  general  power  "  to  grant  charters  of  incorporation ; "  — 
to  "  grant  charters  of  incorporation  in  cases,  where  the  public 
good  may  require  them,  and  the  authority  of  a  single  state  may 
be  incompetent;"^  —  and  "to  grant  letters  of  incorporation  for 
canalf,  &c."^  If  either  of  these  propositions  had  been  adopted, 
there  would  have  been  an  obvious  propriety  in  giving  the  power 
in  express  terms ;  because,  as  to  the  two  former,  the  power  was 
general  and  unlimited,  and  reaching  far  beyond  anj;,of  the  other 
enumerated  poweia;  and  as  to  the  latter,  it  might  be  far  more 
extensive  than  any  incident  to  the  other  enumerated  powera.* 
But  the  rejection  of  these  propositions  does  not  prove,  that  con- 
gress in  no  case,  as  an  incident  to  the  enumerated  powers,  should 
erect  a  corporation  ;  but  only,  that  they  should  not  have  a  sab- 
stantive,  independent  power  to  erect  corporations  beyond  those 
powers. 

§  1265.  Indeed,  it  is  most  manifest,  that  it  never  could  have 
been  contemplated  by  the  convention,  that  congress  should,  in 
HO  ease,  possess  the  power  to  erect  a  corporation.  What  other- 
wise would  become  of  the  territorial  governments,  all  of  which 


1  UOJlodi  V.  Mar^and.  i  Wh<;at.  R.  406,  407,  408,  409,  410,  411. 
'  Journal  of  Convention,  p.  360. 

*  Journal  or  Convcniion,  p.  3*6.  In  the  Rnt  mngreM  of  IT89,  wlicn  the  atncndmeiiti 
propoi'ccl  by  conj;rc«g  were  before  Clio  house  of  representatives  for  eonsidcralkin,  Ur. 
Gerry  moved  to  uld  a  clause,  "  That  congress  erect  no  compnnT  of  merrhnntB  with 
exclusive  advantages  of  eomuierce."  The  proposition  wm  negatived.  3  Lloyd'i  Dob. 
257. 

*  if  CWioeA  V.  Man/land,  4  Wheat.  B.  421,  422 
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are  corporations  created  by  congress?  There  is  nowhere  an 
express  power  given  to  congress  to  erect  them.  But  under  the 
confederation,  congress  did  provide  for  their  erection,  as  a  result- 
ing and  implied  right  of  sovereignty,  by  the  celebrated  ordinance 
of  1787 ;  and  congress,  under  the  constitution,  have  ever  since, 
without  question,  and  with  the  universal  approbation  of  the  na- 
tion, from  time  to  time  created  territorial  governments.  Yet 
congress  derive^this  power  only  by  implication,  or  as  necessary 
and  proper,  to  carry  into  effect  the  express  power  to  regulate  the 
territories  of  the  United  States.^  In  the  convention,  two  propo- 
sitions were  made  and  referred  to  a  committee  at  the  same  time 
with  t^ie  propositions  already  stated  respecting  granting  of  char- 
ters, "to  dispose  of  the  unappropriated  lands  of  the  United 
States,"  and  "  to  institute  temporary  governments  for  new  states 
arising  therein."  Both  these  propositions  shared  the  same  fate, 
as  those  respecting  charters  of  incorporation.  But  what  would 
be  thought  of  the  argument,  built  upon  this  foundation,  that 
congress  did  not  possess  the  power  to  erect  territorial  govern- 
ments, because  these  propositions  were  silently  abandoned,  or 
annulled  in  the  convention  ? 

§  1266.  This  is  not  the  only  case,  in  which  congress  may 
erect  corporations.  Under  the  power  to  accept  a  cession  of  ter- 
ritory for  the  seat  of  government,  and  to  exercise  exclusive  legis- 
lation therein,  no  one  can  doubt,  that  congress  may  erect  corpo- 
rations therein;  not  only  public,  but  private  corporations.^  They 
have  constantly  exercised  the  power ;  and  it  has  never  yet  been 
breathed,  that  it  was  unconstitutional.  Yet  it  can  be  exercised 
only  as  an  incident  to  the  power  of  general  legislation.  And  if 
so,  why  may  it  not  be  exercised,  as  an  incident  to  any  specific 
power  of  legislation,  if  it  be  a  means  to  attain  the  objects  of 
such  power? 

§  1267.  That  a  national  bank  is  an  appropriate  means  to 
carry  into  effect  some  of  the  enumerated  powers  of  the  govern- . 
ment,  and  that  this  can  be  best  done  by  erecting  it  into  a  corpo- 
ration, may  be  established  by  the  most  satisfactory  reasoning. 
It  has  a  relation,  more  or  less  direct,  to  the  power  of  collecting 
taxes,  to  that  of  borrowing  money,  to  that  of  regulating  trade 


1  M*CuUoch  T.  Maryland,  4  Wheat.  R.  422 ;  Hamilton  on  Bank,  1  Hamilton's  Works, 
135,  136. 

2  Hamilton  on  Bank,  1  Hamilton's  Works,  128, 129, 135. 
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bet^'cen  the  statea,  and  to  those  of  raising  and  maintaining 
derts  and  armies.'  And  it  may  be  added,  that  it  has  a  most 
important  bearing  upon  the  regulation  of  currency  between  the 
states.  It  13  an  instrument,  which  has  been  nsually  applied  by 
governments  in  the  administration  of  their  fiscal  and  financi^ 
operations.'  And  in  the  present  times  it  can  hardly  require  arga- 
mcnt  to  prove,  that  it  is  a  convenient,  a  useful,  and  an  eHsendal 
instrument  in  the  fiscal  operations  of  the  government  of  the 
United  States.'  This  is  so  generally  admitted  by  sound  aad 
intelligent  statesmen,  that  it  would  be  a  waste  of  time  to  eo- 
dcavor  to  establish  the  truth  by  an  elaborate  survey  of  the  mode, 
in  which  it  touches  the  administration  of  all  the  various  branches 
of  the  powers  of  the  government.* 


1  Ilnmilton  on  Bank,  I  Harailton'i  Worki,  p.  138. 

*  Ilnmilton  on  Hank,  I  Hnmitton's  Works,  p.  152,  153. 
»  M'CHllork  V.  Starglaiid,  t  Wheat.  R.  428,  *a8. 

*  In  Mr.  Ilnmitlon't  cckhnUcd  nrgnmcnt  on  tlic  couEtitntionalitj  of  Iho  Bank  of  ths 
Unilcil  SiHtcit,  in  Febnury,  1791,  there  it  anodniiniblecxiKMilionof  tbowhoie  of  tliii 
brancii  of  (he  eulijcct.    As  (ho  itocanirrii(  is  rare,  the  following  passages  aro  inicrtcd : 

"  It  is  jireBQmcd  to  linvc  been  satigfiirtorily  shown,  in  the  coaiw:  of  tho  preceding 
ob.icrvittions,  I .  Tliat  the  power  of  (he  goremment,  as  to  tho  objects  intrusted  to  iU 
nianaL,'einent,  i«,  in  its  nature,  iover<:i|,'n.  2.  That  tho  right  of  etoctiog  corporatioiis, 
is  one,  inherent  in,  anJ  inseparable  from,  Che  idea  of  sovereign  power.  3.  Tliat  the 
position,  tliat  tho  government  of  the  Uniicd  States  can  eienisc  no  power,  but  such  «■ 
Lt  dc1e;^tcd  (o  it  by  its  oonstttution,  docs  not  militate  against  this  prineipto.  4.  That 
the  word  neixisarg,  in  tho  general  cUose,  can  have  no  ratriaim  opcmtion,  denigadiig 
from  iho  fomt  of  ihia  prineipto ;  indeed,  that  tho  degree,  in  whirh  a  meaaore  is,  or  ia 
not  necessary,  cannot  be  a  fed  of  tnntiiliitiimal  right,  Imt  of  e:ipediency  only.  5.  Tbat 
tho  power  (o  erect  corporations  is  not  to  t>e  considered,  as  an  independent  and  fob-  ~ 
g|a[i(ivo  power,  but  as  an  incidental  and  nniiliaty  one ;  and  was,  thcraforo,  more  pn>p- 
crly  left  to  implii'ation.  than  expTcaaly  granted.  G.  That  Ibo  principle  in  qneitioa  daw 
not  extend  the  pover  of  tho  [;:overnment  Itcyond  tho  prescritwd  limits,  because  it  oalf 
affirms  a  power  to  ineorjioratc  for  purposes  wtlhin  Ihe  if/tere  of  the  rptcifitd  petotn. 
And  iBstly,  that  tho  right  to  cxertise  such  a  power,  in  certain  cates,  is  aneqaivoeaQj 
granted  in  tho  most  po«ilivo  and  comprehensive  terms.  To  all  which  it  only  remalna 
to  be  added,  tliat  snch  a  power  has  actually  been  exorcised  in  two  very  eminent  initaa- 
ccs,  namely,  in  the  erection  of  two  f^vcmments ;  one  northwest  of  tho  rivor  Ohio,  md 
tho  other  sonthwcst ;  tho  la-tl,  independent  of  an;  antecedent  compact.  And  then  re- 
sults a  full  and  complete  demonstration,  that  tho  secretary  of  the  state  and  ■ttomef- 
general  aro  mistakeii,  when  they  deny  generally  the  power  of  the  national  govetninent 
to  erect  corporations. 

"  It  shall  now  ho  endeavored  to  bo  ehown,  that  thoro  is  a  pow«r  lo  ci«ct  one  of  the 
kind  proposed  by  the  bill.  This  will  be  done  by  tracing  a  natural  and  obvioni  rclalioB 
between  the  inslilntion  of  a  bank,  and  the  objects  of  several  of  the  cnnmerated  powen 
of  the  government;  and  by  showing,  that  potiiieaUi/  speaking,  it  ia  necessarj  to  As 
eflcciaal  execation  of  one  or  more  of  those  powen.  In  the  course  of  this  inrettigBtion 
M  will  be  stated,  by  way  of  illuitiation,  of  a  right  to  erect  coiporataoni 
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§  1268.   In  regard  to  the  suggestion,  that  a  proposition  was 
made,  and  rejected  in  the  convention  to  confer  this  very  power. 


under  those  powers.  Some  preliminary  observations  may  be  proper.  The  proposed 
bank  is  to  consist  of  an  association  of  persons  for  the  purpose  of  creating  a  joint  capital 
to  be  employed,  chiefly  and  essentially,  in  loans.  So  far  the  object  is  not  only  lawful, 
but  it  is  the  mere  exercise  of  a  right,  which  the  law  allows  to  every  individual.  The 
Bank  of  New  York,  which  is  not  incorporated,  is  an  example  of  such  an  association. 
The  bill  proposes,  in  addition,  thkt  the  government  shall  become  a  joint  proprietor  in 
this  undertaking ;  and  that  it  shall  permit  the  bills  of  the  company,  payable  on  demand, 
to  be  receivable  in  its  revenues ;  and  stipulates,  that  it  shall  not  grant  privileges,  simi- 
lar to  those,  which  arc  to  be  allowed  to  this  company,  to  any  others.  All  this  is  in- 
controvcrtibly  within  the  compass  of  the  discretion  of  the  government.  The  only 
question  is,  whether  it  has  a  right  to  incorporate  this  company,  in  order  to  enable  it  the 
more  effectually  to  accomplish  ends,  which  are  in  themselves  lawful.  To  establish 
fiuch  a  right,  it  remains  to  show  the  relation  of  such  an  institution  to  one  or  more 
of  the  specified  powers  of  the  government.  Accordingly,  it  is  affirmed,  that  it  has  a 
relation,  more  or  less  direct,  to  the  power  of  collecting  taxes ;  to  that  of  borrowing 
money ;  to  that  of  regulating  trade  between  the  states ;  and  to  those  of  raising  and 
maintaining  fleets  and  armies.  To  the  two  former,  the  relation  may  be  said  to  be 
immediate.  And,  in  the  lust  place,  it  will  be  argued,  that  it  is  clearly  within  the  pro- 
vision, which  authorizes  the  making  of  all  needful  rules  and  regulations  concerning  the 
property  of  the  United  States,  as  the  same  has  been  practised  upon  by  the  govern- 
ment. 

"A  bank  relates  to  the  collection  of  taxes  in  two  ways.  Indirectly ,  by  increasing 
the  quantity  of  circulating  medium,  and  quickening  circulation,  which  facilitates  the 
means  of  paying ;  directly,  by  creating  a  convenient  species  of  medium,  in  which  they 
are  to  be  paid.  To  designate  or  appoint  the  money  or  thing,  in  which  taxes  are  to  be 
paid,  is  not  only  a  proper,  but  a  necessary,  exercise  of  the  power  of  collecting  them. 
Accordingly,  cong^ress,  in  the  law  concerning  the  collection  of  the  duties  on  imposts 
and  tonnage,  have  provided,  that  they  shall  be  payable  in  gold  and  silver.  But  while 
it  was  an  indispensable  part  of  the  work  to  say  in  what  they  should  be  paid,  the  choice 
of  the  specific  thing  was  mere  matter  of  discretion.  The  payment  might  have  been 
^required  in  the  commodities  themselves.  Taxes  in  kind,  however  ill-judged,  are  not 
without  precedents  even  in  the  United  States ;  or  it  might  have  been  in  the  paper-mon- 
ey of  the  several  states,  or  in  the  bills  of  the  bank  of  North  America,  New  York,  and 
Massachusetts,  all  or  either  of  them ;  or  it  might  have  been  in  bills  issued  under  the 
the  authority  of  the  United  States.  No  part  of  this  can,  it  is  presumed,  be  disputed. 
The  appointment  then,  of  the  money  or  thing,  in  which  the  taxes  are  to  be  paid,  is 
an  incident  to  the  power  of  collection.  And  among  the  expedients,  which  may  be 
adopted,  is  that  of  bills  issued  under  the  authority  of  the  United  States.  Now  the 
manner  of  issuing  these  bills  is  again  matter  of  discretion.  The  government  might, 
doubtless,  proceed  in  the  following  manner :  It  might  provide  that  they  should  be  is- 
sued under  the  direction  of  certain  officers,  payable  on  demand ;  and  in  order  to  sup- 
port their  credit,  and  give  them  a  ready  circulation,  it  might,  besides  giving  them  a 
currency  in  its  taxes,  set  apart,  out  of  any  moneys  in  its  treasury  a  given  sum,  and  ap- 
propriate it,  under  the  direction  of  those  officers,  as  a  fund  for  answering  the  bills,  as 
presented  for  payment. 

"  The  constitutionality  of  all  this  would  not  admit  of  a  question,  and  yet  it  would 
amount  to  the  institution  of  a  bank,  with  a  view  to  the  more  convenient  collection  of 
taxes.  For  the  simplest  and  most  precise  idea  of  a  bank  is,  a  deposit  of  coin  or  other 
property,  as  a  fond  for  circulating  a  credit  upon  it,  which  is  to  answer  the  purpose  of 
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what  was  the  precise  nature  or  extent  of  this  proposition,  or 
what  were  the  reasons  for  refusing  it,  cannot  now  be  ascertained 

moQC^.  Tli&t  iocfi  «D  arningcment  would  b«  eqiiiTilent  to  ths  aitabluhment  of  &  bank, 
would  bcnime  obvious,  if  the  place,  where  tbe  ^od  to  be  *et  apart  waa  kept,  ihmild  bt 
DVida  a  receptacle  of  the  moocTs  of  all  other  penona,  who  ihonld  Inclins  to  depotit 
them  there  for  iafe^eepin|; ;  aad  would  become  still  more  lo,  if  the  oHcen,  cbuged 
with  tlie  direction  of  tbe  fnod,  weio  aalhoriied  Co  moke  dtaconnU  at  the  nanal  rmta  of 
interest,  upon  good  icruriiy.  To  den;  the  power  of  the  gorcmnent  to  add  tfaii  ingn- 
dicnt  10  the  plan,  vonld  be  to  ivfine  avtj  all  gorcniincnt.  A  farther  procera  will  ilill 
mare  cleorlT  iltuBlrate  the  point.  Suppose,  when  the  sperica  of  bank,  whieb  baa  been 
described,  was  about  to  be  inatitnled,  it  wtrc  to  be  urged,  that  in  order  to  secure  to  It 
a  duo  degree  of  confidence,  the  fund  ought  not  only  to  be  set  apart  and  appiDprialed 
genernllj,  but  ought  to  be  spcciGcally  vested  in  the  officers,  who  were  to  have  the  direc- 
tion of  it,  and  [n  their  suceeuors  in  office,  to  the  end,  that  it  might  acqnire  the  chaiae- 
ter  of  priralt  proptrrlj),  iacapublc  of  being  resumed  without  a  liolation  of  the  sanetiOB, 
Ij  which  tlia  righta  of  property  arc  protected ;  and  occasioning  more  serious  and  geo- 
eral  alarm :  tho  apprehension  of  which  might  operate  as  a  cheek  upon  the  KOTemmeiiL 
Such  a  proposition  might  be  opposed  by  arguments  against  the  expediency  of  it,  or  tba 
foliililj  of  the  reason  atilgarA  for  it ;  but  it  is  not  conceivable,  what  could  bo  urged 
ogainic  its  canstilutioDality,  And  yet  such  a  disposition  of  the  thing  would  amount  to 
the  erection  of  a  corporation ;  for  tlic  true  definiLioQ  of  a  corporation  seems  to  be  thii : 
It  is  a  liyt^  person,  or  a  person  created  by  act  of  law ;  consisting  of  one  or  more  natn* 
ral  persons,  nuthorir^  to  bold  propcny  or  a  francbisc  in  succession,  in  a  legal,  u  eon- 
CradLsiinguiAbcd  from  a  natoral  capacity.  Ijct  the  illoslniiion  proceed  a  step  farther. 
Suppose  a  bank,  of  llie  nature,  which  luu  been  iloscribcd,  without  or  with  incorporation, 
had  lieen  instituted,  and  tbnt  experience  had  evinced,  as  it  probably  would,  that  being 
wholly  under  a  public  direction,  it  poBBCsscd  not  the  confidence  requisite  to  the  credit 
of  its  bills.  Suppose,  also,  that  by  some  of  those  adverse  conjunctures,  which  oiltm- 
sioually  attend  nations,  there  had  been  a.  very  great  dmin  of  the  specie  of  the  conntTAT, 
so  as  not  only  to  euuse  general  distresit  for  wont  of  an  adequate  medium  of  drenlntion  ; 
but  to  produce,  in  consequence  of  that  circumstance,  coasidcrahle  defalcations  in  tha 
public  rcTcnacs.  Suppose,  also,  that  tliem  was  no  bank  iustttuteU  in  any  suie;  in  mdi 
a  poflture  of  things,  would  il  not  be  most  manifest,  that  the  incorporation  of  k  bank, 
like  thiit  propoBcd  by  the  bill,  would  lie  a  mcHBuro  unoiediately  relative  to  tho  eflbctoal 
coUcelbn  of  iho  taxes,  and  completely  within  the  province  of  a  sovereign  power  of 
providing,  by  all  laws  necessary  and  proper,  for  (but  collection. 

"  If  it  be  said,  that  such  a  state  of  things  would  render  tliat  necessary,  and  theiclbra 
constittitional,  which  is  not  so  now;  the  answer  to  this,  (and  a  solidonc  itdonbtleaa  U,) 
muft  still  l)e,  that  which  has  Iwen  already  stated ;  circumstances  may  adlict  the  txptdi- 
tun/  of  tbe  measure,  but  they  can  neither  add  to,  nor  diminish  its  nmtlitiOiinialitj.  A 
bank  has  a  direct  relation  to  tlie  power  of  borrowing  money,  because  it  is  a  usual,  and 
iu  sudden  emergencies,  an  exsential  instrument,  in  the  obtaining  of  loans  to  goremment. 
A  nation  is  threatened  with  nwar;  bu^e  sums  ant  wanted  on  a  sudden  to  mako  tbe 
requiiiiic  prcporDlions ;  taxes  aro  laid  for  the  purpose ;  but  it  requires  time  to  obtain  die 
beneRt  of  them  ;  antidpadon  is  indispensable.  If  there  be  a  hank,  the  supply  cut  It 
once  he  had ;  if  there  be  none,  loons  from  individuals  must  bo  sought.  The  progreaa  of 
these  is  of^en  too  slow  for  the  exigency  ;  in  some  situations  they  arc  not  practicable  it 
all.  frequently,  when  they  arc,  it  is  of  fjvat  consequence  to  be  able  to  anticipate  tbe 
proiluct  of  tlicm  by  advances  from  a  bank.  Tho  essentiality  of  such  an  institution,  tl 
an  instrument  of  loans,  is  exemplified  nt  this  very  moment.  An  Indian  expedition  ii  R> 
be  prosecuted.    The  only  fuitd,  out  of  which  tbe  mone;  cnn  arise  consistently  with  llw 
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by  any  aathentic  document,  or  even  by  any  accurate  recollection 
of  the  members.   As  far  as  any  document  exists,  it  specifies  only 


pablic  engagements,  is  a  tax,  which  only  begins  to  be  collected  in  Jaly  next.  The 
preparations,  however,  are  instantly  to  be  made.  The  money  mast,  therefore,  be  bor 
rowed ;  and  of  whom  could  it  be  borrowed,  if  there  were  no  public  banks  ?  It  happens, 
that  there  are  institutions  of  this  kind ;  but  if  there  were  none,  it  would  be  indispensable 
to  create  one. '  Let  it  then  be  supposed,  that  the  necessity  existed,  (as  but  for  a  casualty 
would  be  the  case ;)  that  proposiUs  were  made  for  obtaining  a  loan ;  that  a  number  of 
individuals  came  forward  and  said,  we  are  willing  to  accommodate  the  government  with 
this  money ;  with  what  we  have  in  hand,  and  the  credit  we  can  raise  upon  it,  we  doubt 
not  of  being  able  to  furnish  the  sum  required.  But  in  order  to  this,  it  is  indispensable, 
that  we  should  be  incorporated  as  a  bank.  This  is  essential  towards  putting  it  in  our 
power  to  do  what  is  desired,  and  we  are  obliged,  on  that  account,  to  make  it  the  consider' 
alion  or  condititm  of  the  loan.  Can  it  be  believed  that  a  compliance  with  this  proposition 
would  be  unconstitutional  1  Does  not  this  alone  evince  the  contrary  %  It  is  a  necessary 
part  of  a  power  to  borrow,  to  be  able  to  stipulate  the  considerations  or  conditions  of  a 
loan.  It  is  evident,  as  has  been  remarked  elsewhere,  that  this  is  not  confined  to  the 
mere  stipulation  of  a  franchise.  If  it  may,  (and  it  is  not  perceived  why  it  may  not,) 
then  the  grant  of  a  corporate  capacity  may  bo  stipulated,  as  a  consideration  of  the  loan. 
There  seems  to  be  nothing  unfit,  or  foreign  from  the  nature  of  the  thing,  in  giving  indi- 
viduality, or  a  corporate  capacity,  to  a  number  of  persons,  who  are  willing  to  lend  a  sum 
of  money  to  the  government,  the  better  to  enable  them  to  do  it,  and  make  them  an  ordi* 
naiy  instrument  of  loans  in  future  emei^gencies  of  state. 

"  But  the  more  general  view  of  the  subject  is  still  more  satisfactory.  The  legislative 
power  of  borrowing  money,  and  of  making  all  laws  necessary  and  proper  for  carrying 
into  execution  that  power,  seems  obviously  competent  to  the  appointment  of  the  crgaiit 
through  which  the  abilities  and  wills  of  individuals  may  be  most  efficaciously  exerted,  for 
the  accommodation  of  the  government  by  loans.  The  attorney-general  opposes  to  this 
reasoning  the  following  observation.  Borrowing  money  presupposes  the  accumulation 
of  a  fund  to  be  lent ;  and  is  secondary  to  the  creation  of  an  ability  to  lend.  This  is 
plausible  in  theory,  but  it  is  not  true  in  £act.  In  a  great  number  of  cases,  a  previous 
accumulation  of  a  fund,  equal  to  the  whole  sum  required,  does  not  exist ;  and  nothing 
more  can  be  actually  presupposed,  than  that  there  exist  resources,  which,  put  into 
activity  to  the  greatest  advantage,  by  the  nature  of  the  operation  with  the  government, 
will  be  equal  to  the  effect  desired  to  be  produced.  All  the  provisions  and  operations  of 
government  must  be  presumed  to  contemplate  things  as  thejreaUy  are.  The  institution 
of  a  bank  has  also  a  natural  relation  to  the  regulation  of  trade  between  the  states,  in  so 
far  as  it  is  conducive  to  the  creation  of  a  convenient  medium  of  exchange  between  them, 
and  to  the  keeping  up  a  full  circulation  by  preventing  the  fluent  misplacement  of  the 
metals  in  reciprocal  remittances.  Money  is  the  very  hinge  on  which  commerce  turns. 
And  this  does  not  mean  merely  gold  and  silver ;  many  other  things  have  served  the 
purpose  with  different  degrees  of  utility.  Paper  has  been  extensively  employed.  It 
cannot,  therefore,  be  admitted  with  the  attorney-general,  that  the  regulation  of  trade 
between  the  states,  as  it  concerns  the  medium  of  circulation  and  exchange,  ought  to  be 
considered  as  confined  to  coin.  It  is  even  snpposable,  that  the  whole,  or  the  greatest 
part,  of  the  coin  of  the  country,  mig^t  be  carried  out  of  it  The  secretary  of  state 
objects  to  the  relation  here  insisted  npon,  by  the  following  mode  of  reasoning :  To  erect 
a  bank,  says  he,  and  to  regulate  commerce,  are  very  different  acts.  He  who  erects  a 
bank,  creates  a  subject  of  conmierce.  So  does  he,  who  raises  a  bushel  of  wheat,  or  digs 
a  dollar  out  of  the  mines ;  yet  neither  of  these  persons  regulates  commerce  thereby.  To 
make  a  thing,  which  may  be  bongfal  and  sold.  Is  not  to  prescribe  regulations  for  ^i^tji^ 
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canab.1    If  this  proves  any  thing,  it  proves  no  more,  than  it  was 
thought  inexpedient  to  give  a  power  to  incorporate  for  the  por- 


pnd  Kiting.    Thi«  in  making  tho  regalatioD  of  commerco  to  Eoniisl  in  piwcribing  mlM 

for  buj'inf;  anil  idling.  Thie,  indwd,  ia  &  species  of  roguUtion  of  trade,  bat  it  ii  one, 
whii-h  fulls  more  aptlr  witliin  the  province  of  [ho  local  jariwiictioni,  thftn  within  that  of 
the  general  government,  whose  care  thev  must  have  presumed  to  havB  been  intended  to 
be  directed  to  those  general  politieal  arranj^mcnts  concerning  trade,  on  which  iu  aggre- 
gate interests  dc[mn(l,  rather  than  to  the  details  of  baying  and  selling.  Accordingly, 
such  only  aro  the  regulations  to  be  found  in  the  laws  of  tho  United  States ;  whose  object! 
are  to  give  encouragement  to  the  entcrpiuc  of  our  own  merchanu,  and  to  admticc  dot 
naviipitton  and  manufiutnres.  And  it  is  in  reference  to  these  general  relation!  of  eom- 
mcrco,  thiit  an  estahliahmcnl,  which  furnishes  fncilitie!  to  cirenlotion,  and  a 
medium  of  exchange  and  ntienation,  ia  to  be  ret;nrded  on  a  regulation  of  trade. 

"  Tlic  Rccrelaty  of  slate  further  urges,  thot  if  tliis  was  a  regulation 
voulil  he  void,  0!  exlmJing  as  much  to  the  internal  port  of  every  state,  as  to  its  extenul. 
But  what  regululion  of  commerce  docs  not  extend  to  the  internal  commerce  of  ereiT 
■tate  ?  What  are  all  the  duties  npon  imported  articles,  amounting,  in  some  casw,  id 
prohibitioiu,  but  so  tnany  bounties  upon  domestic  manufoclatci,  affecting  the  interest  of 
different  classes  of  citizens  in  different  ways  ?  What  are  all  the  provisioni  in  the  cout- 
ing  act,  wliicli  relate  to  the  trade  liotwccn  district  and  distiict  of  the  same  slate  !  Ll 
short,  what  re(;nlalion  of  trade  between  the  stales,  but  must  affect  tho  internal  tr*de  of 
caHi  stale  1  what  can  operate  upon  the  whole,  but  must  extend  to  overy  part  1  The 
relation  of  a  bank  to  the  execution  of  the  pon'crs,  tliat  concern  the  common  defence,  hat 
been  anticipoicd.  It  has  been  noted,  that  at  this  veiy  moment,  the  aid  of  sudi  an  initi- 
tn^on  11  civentiul  tollic  mvasuro  to  be  pursued  for  the  pnjlcction  of  our  frontiers. 

"  It  now  remains  to  show,  that  tho  incorporation  of  a  bonk  is  within  the  operation  of 
tho  provision,  which  aulliotizcs  congress  to  make  ell  needful  rules  and  regulations  con- 
cetning  the  iiroperiy  of  the  United  Stales.  But  it  is  prcvionsly  necessary  to  adrat  to  k 
distinction,  which  has  been  taken  up  by  the  atiomey-gcneral.  He  admits,  that  the  word 
property  may  signify  personal  properly,  howover  acquiced ;  and  yet  asserts,  that  it  can- 
not signify  money  arising  from  tho  sources  of  revenue  pointed  out  in  the  conslitotion, 
'  because,'  snys  he, '  the  disposal  and  regulation  of  money  is  the  Sinai  cause  Ibr  raising  it 
by  taxes,'  Hut  it  would  be  more  accurate,  to  say,  that  the  oi/nt  to  which  money  ig 
intended  to  be  applied,  is  tlie  jfnuj  muse  for  raising  it,  than  that  the  disposal  and  regula- 
tion of  it,  is  such.  The  support  of  a  government,  the  support  of  troops  for  the  eommoB 
defence,  the  pa}-ment  of  the  public  debt,  are  the  true  linal  censes  for  raising  mon^ 
The  dixposition  and  regulation  of  it,  when  raised,  are  the  steps,  liy  which  it  is  applied  to 
the  eiida,  for  which  it  was  raised,  not  the  ends  thcmselTes.  Hence,  therefore,  the  money 
to  be  raised  bv  taxes,  as  well  as  any  other  personal  property,  must  be  supposed  to  como 
within  the  meaning,  as  they  certainly  do  within  the  letter,  of  anihoriiy  to  make  all  need- 
ful rales  and  regulations  concerning  tho  property  of  the  United  States.  A  case  will 
moke  this  ]>Ininer.  Suppose  tho  pablie  debt  discharged,  and  tho  funds  now  pledged  for 
it,  liberated.  In  some  instances  it  would  be  found  expedient  to  repeal  tbs  taxes;  in 
others,  the  repeal  might  injure  our  own  industry,  our  agriculture,  and  mannfactuiea.  In 
these  cases,  they  would,  of  course,  bo  retained.  Here,  then,  would  be  moneys  ariting 
from  tho  authorized  sources  of  revenne,  which  would  not  fall  within  the  rale,  hj  which 
tho  nttomcv- general  endeavors  to  except  ihem  from  other  pei«onal  property,  and  &t>m. 
the  operation  of  the  clanse  in  question.  The  moneys  being  in  the  coffin  of  govcmmont, 
what  ia  to  hinder  snch  a  disposition  to  be  made  of  them,  as  is  contemplated  in  the  bill ; 

1  Joamal  of  Conventiai],  p.  376. 


CH.  XXV.]  POWERS  OP  CONGRESS  —  BANE.  167 

pose  of  opening  canals  generally.    Bat  very  different  accounts 
are  given  of  the  import  of  the  proposition,  and  of  the  motives 

or  what  an  incorporatioii  of  the  parties  concerned,  nnder  the  clause,  which  has  been 
cited. 

"  It  is  admitted,  that,  with  regard  to  the  western  territory,  thej  give  a  power  to  erect 
a  corporation ;  that  is,  to  constitute  a  gOTcmment.  And  bj  what  rule  of  construction 
can  it  be  maintained,  that  the  same  words,  in  a  constitution  of  goremment,  will  not  haye 
the  same  effect,  when  applied  to  one  species  of  property  as  to  another,  as  far  as  the  sub- 
ject  is  capable  of  it?  Or  that  a  legislative  power  to  make  all  needful  rules  and  regula- 
tions, or  to  pass  all  laws  necessary  and  proper  concerning  the  public  property,  which  is 
admitted  to  authorize  an  incorporation,  in  one  case,  will  not  authorize  it  in  another  ?  will 
justify  the  institution  of  a  government  over  the  western  territory,  and  will  not  justify  the 
incorporation  of  a  bank,  for  the  more  useful  management  of  the  money  of  the  nation  ? 
If  it  will  do  the  last  as  well  as  the  first,  then,  nnder  this  provision  alone,  the  bill  is  con- 
stitutional, because  it  contemplates,  that  the  United  States  shall  be  joint  proprietors  of 
the  stock  of  the  bank.  There  is  an  observation  of  the  secretary  of  state,  to  this  effect, 
which  may  require  notice  in  this  place.  Congress,  says  he,  are  not  to  lay  taxes  ad  libitum, 
fir  any  purpose  they  please,  bnt  only  to  pay  the  debts,  or  provide  for  the  welfare  of  the 
union.  Certainly,  no  inference  can  be  drawn  from  this,  against  the  power  of  applying 
their  money  for  the  institution  of  a  bank.  It  Lb  true,  that  they  cannot,  without  breach  of 
trust,  lay  taxes  for  any  other  purpose  than  the  general  welfare ;  but  so  neither  can  any 
other  government.  The  welfare  of  the  community  is  the  only  legitimate  end,  for  which 
money  can  be  raised  on  the  community.  Congress  can  be  considered  as  only  under  one 
restriction  which  does  not  apply  to  other  governments.  They  cannot  rightfully  apply 
the  money  they  raise  to  any  purpose,  merely  or  purely  local.  But  with  this  exception, 
they  have  as  lai^  a  discretion,  in  relation  to  the  application  of  money,  as  any  legisla- 
ture whatever. 

"  The  constitutional  test  of  a  right  application  must  always  be,  whether  it  be  for  a 
purpose  of  general  or  locxd  nature.  If  the  former,  there  can  be  no  want  of  constitutional 
power.  The  quality  of  the  object,  as  how  far  it  will  really  promote  or  not  the  welfare 
of  the  union,  must  be  matter  of  conscientious  discretion ;  and  the  ailments  for  or 
against  a  measure,  in  this  light,  must  be  ailments  concerning  expediency  or  inexpe- 
diency, not  constitutional  right ;  whatever  relates  to  the  general  order  of  the  finances,  to 
the  general  interests  of  trade,  &c.,  being  general  objects,  are  constitutional  ones  for  the 
application  of  money,  A  bank,  then,  whose  bills  arc  to  circulate  in  all  the  revenues  of 
the  country,  is  evidently  a  general  object ;  and,  for  that  very  reason,  a  constitutional 
one,  as  far  as  regards  the  appropriation  of  money  to  it.  Whether  it  will  really  be  a  benefi- 
cial one  or  not,  is  worthy  of  careful  examination ;  but  is  no  more  a  constitutional  point, 
in  the  particular  referred  to,  than  the  question,  whether  the  western  lands  shall  be  sold 
for  twenty  or  thirty  cents  per  acre.  A  hope  is  entertained  that,  by  this  time,  it  has  been 
made  to  appear,  to  the  satisfaction  of  the  president,  that  the  bank  has  a  natural  relation 
to  the  power  of  collecting  taxes ;  to  that  of  regulating  trade ;  to  that  of  providing  for 
the  common  defence ;  and  that,  as  the  bill  under  consideration  contempUtes  the  govern- 
ment in  the  light  of  a  joint  proprietor  of  the  stock  of  the  bank,  it  brings  the  case  within 
the  provision  of  the  clause  of  the  constitution  which  immediately  respects  the  property 
of  the  United  States.  Under  a  conviction  that  such  a  relation  subsists,  the  secretaiy  of 
the  treasury,  with  all  deference,  conceives  that  it  will  result,  as  a  necessary  consequence, 
from  the  position  that  all  the  specified  powers  of  government  are  sovereign,  as  to  the 
proper  objects ;  that  the  incorporation-of  a  bank  is  a  constitutional  measure ;  and  that 
the  objections  taken  to  the  bill,  in  this  respect,  are  ill-founded. 

"  But,  from  an  earnest  desire  to  give  the  utmost  possible  satisfaction  to  the  mind  of 

VOL.  IL  14 


158  COlISTnOltO:!  OF  THE  UyiTED  BTATES.  [BOOK  HI. 

for  rejecting  it     Some  aflirm,  that  it  was  confined  to  the  open- 
ing of  canaU  and  obstructions  of  rivers;  others,  that  it  embraced 


the  president,  on  bo  delicate  and  important  a  aulijcct,  tlie  aecntuy  of  the  ticaaat;  will 
ask  liis  indulgence,  wbilo  liu  givea  bodig  addilional  illuBtrationa  of  catei,  in  which  A 
power  of  erecting  corporalionB  may  bo  exercised,  under  Bomo  of  those  hcudi  of  the  ipcci- 
fled  powers  of  tlic  government,  wliii'li  are  alleged  to  include  the  right  of  incoTTionitiilg 
•  hank.  1.  It  doca  not  appear  Buaceptiblu  of  a  doubt,  that  if  congreas  had  thought 
proper  to  provide  in  the  collcclion  law  iliat  the  bonds  to  bo  given  for  the  duties  sbonld. 
be  given  to  the  colteetor  of  ibe  district  A.  or  B.,  aa  t)ia  ease  might  reqoire,  to  intuc  to 
bin)  und  'bis  siicccsson  in  office,  in  tnut  far  (he  United  States,  that  it  would  have  been 
consistent  with  the  conBlilution  lo  make  such  an  airangcment.  And  yet  tliis,  it  is  con- 
ceived, wonld  Hinoant  to  Bii  incorpDrulion.  2.  It  is  not  an  nnusaol  expedient  of  taxa- 
tion to  farm  partiealar  branches  of  revenue ;  that  is,  to  sell  or  mortgage  the  product  of 
them  for  certain  dulinito  sums,  leaving  ttic  colleciiun  to  the  panics  to  whom  tbe;  are 
mortgaged  or  sold.  There  are  even  exumpl(«  of  this  in  the  United  Stales.  Suppote 
that  tlietc  wag  aay  panicular  branch  of  revenue  which  it  wnB  luanifestl;  expedient  to 
place  on  lliis  footing,  and  tlu:iti  were  a  number  of  persons  willing  to  engage  witb  tho 
government  upon  condition  that  tbcj  should  be  incorporated  and  the  funds  vested  in 
them,  as  well  for  tlieir  greater  safety  as  for  the  more  convenient  recovery  and  manage- 
ment of  the  taxes ;  is  it  sujiposablc  that  there  couid  lie  any  canstitutionol  obstacle  10 
the  measure  ?  It  is  presumed  that  there  could  be  none.  It  is  certainly  a  mode  of 
colleciion  which  ii  would  be  in  llic  diicretion  of  the  government  to  adopt,  though  tho 
circumslanecs  must  be  very  extraordinary  that  would  induce  the  secretory  to  think  it 
expedient.  3.  Suppose  a  new  and  ancxplorcd  branch  of  trade  should  present  itself 
with  BOmo  foreign  countiy.  Suppose  it  was  manifest  tliat,  lo  undertake  it  with  advan- 
tage, required  a  union  of  the  capitals  of  a  number  of  individuals,  and  that  those  individ- 
uals would  not  be  dieposed  to  embark  without  an  incorporation,  as  well  lo  obviate  the 
consequences  of  a  private  partnership,  which  makes  every  individual  liable  in  his  whole 
estate  for  the  debts  of  the  company  lo  their  utmost  c:[tcnt,  as  for  the  more  convenient 
management  of  the  business;  what  reason  can  there  be  to  doubt  that  the  national 
government  would  have  a  consiitatiooal  right  lo  insiitalo  and  incorporate  such  a  com- 
pany ?  Konc.  They  possess  a  gcncrat  authority  lo  regulate  trade  with  fotrign  coun- 
tries. This  is  a  mean,  which  has  lieen  practised  lo  that  end,  by  oil  the  principal  coin- 
mcrcinl  nations  who  have  trading  companies  lo  this  day  which  havo  subsisled  for 
cenluriea.  Why  may  not  tho  United  States  ronalitiilionall)  employ  the  means  usual  in 
other  CDunlrics  for  attaining  the  ends  intrusted  to  them  ^  A  power  to  make  all  needM 
rules  and  icgulaliona  concerning  terriloij  has  been  construed  to  mean  a  power  to  erect 
a  government.  A  power  to  regulate  trade  is  a  power  to  make  all  needful  rule*  tlud 
rcgubttions  concerning  trade.  Why  may  it  not,  then,  include  that  of  erceliug  a  trading 
company  as  well  as  in  other  coses  to  erect  a  government  1 

"  It  is  remarkable  that  the  slate  conventions,  who  have  proposed  amendments  in  rela- 
tion 10  this  point,  have  most,  if  not  all  of  them,  expressed  themselves  nearly  thus :  Con- 
gress shall  not  gmnt  monopolies,  nor  erecl  aay  company  with  cxclosive  advantages  of 
commerce  I  Tlius,  at  the  same  time,  expressing  their  sense  that  the  power  to  erect 
trading  companies,  or  corporations,  was  iDhoicnt  in  congress,  and  objecting  lo  it  no 
further  than  as  lo  the  grunt  of  adutlet  privileges.  The  secretory  entertains  all  tha 
doubts  which  prevail  concerning  the  utility  of  such  eompaoies ;  but  he  cannot  fashion  to 
his  own  mind  a  reason  to  induce  a  doubt  that  there  is  a  eonstiiutional  auihority  in  tha 
United  States  to  establish  them.  If  such  a  reason  were  demanded,  none  could  bs 
given,  unless  it  were  this,  —  that  congress  cannot  erect  a  corporation ;  wbicb  would  be 
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banks ;  and  others,  that  it  extended  to  the  power  of  incorpora- 
tions generally.  Some,  again,  allege,  that  it  was  disagreed  to, 
because  it  was  thought  improper  to  vest  in  congress  a  power  of 
erecting  corporations;  others,  because  they  thought  it  unneces- 
sary to  specify  the  power ;  and  inexpedient  to  furnish  an  addi- 
tional topic  of  objection  to  the  constitution.  In  this  state  of 
the  matter,  no  inference  whatever  can  be  drawn  from  it.^    But, 


no  better  than  to  say,  thev  cannot  do  it  because  they  cannot  do  it.  First,  presuming  an 
inability  without  reason,  and  then  assigning  that  inability  as  the  cause  of  itself.  Ulus- 
trations  of  this  kind  might  be  multiplied  without  end.  They  will,  however,  bo  pursued 
no  further. 

**  There  is  a  sort  of  evidence  on  this  point,  arising  from  an  aggregate  view  of  the 
constitution,  which  is  of  no  inconsiderable  weight.  The  veiy  general  power  of  laying 
and  collecting  taxes  and  appropriating  their  proceeds  ;  that  of  borrowing  money  indefi- 
nitely ;  that  of  coining  money  and  regulating  foreign  coins ;  that  of  making  all  needful 
rules  and  regulations  respecting  the  property  of  the  United  States ;  —  these  powers 
combined,  as  well  as  the  reason  and  nature  of  the  thing,  speak  strongly  this  language ; 
that  it  is  the  manifest  design  and  scope  of  the  constitution  to  vest  in  congress  all  the 
powers  requisite  to  the  effectual  administration  of  the  finances  of  the  United  States. 
As  far  as  concerns,  this  object,  there  appears  to  be  no  parsimony  of  power.  To  suppose, 
then,  that  the  government  is  precluded  from  the  employment  of  so  usual  and  so  impor- 
tant an  instrument  for  the  administration  of  its  finances  as  that  of  a  bank,  is  to  suppose 
what  does  not  coincide  with  the  general  tenor  and  complexion  of  the  constitution,  and 
what  is  not  agreeable  to  impressions  that  any  mere  spectator  would  entertain  cpnceming 
it.  Little  less  than  a  prohibitory  clause  can  destroy  the  strong  presumptions,  which 
result  from  the  general  aspect  of  the  government.  Nothing  but  demonstration  should 
exclude  the  idea  that  the  power  exists. 

"  In  all  questions  of  this  nature,  the  practice  of  maMtind  ought  to  have  great  weight 
against  the  theories  of  individuals.  The  fact,  for  instance,  that  all  the  principal  com- 
mercial nations  have  made  use  of  trading  corporations  or  companies,  for  the  purpose  of 
external  commerce,  is  a  satisfactory  proof  that  the  establishment  of  them  is  an  incident  to 
the  regulation  of  commerce.  This  other  fact,  that  banks  are  a  usual  engine  in  the 
administration  of  national  finances,  and  an  ordinary  and  the  most  effectual  instrument 
of  loans,  and  one  which,  in  this  country,  has  been  found  essential,  pleads  strongly 
against  the  supposition,  that  a  government  clothed  with  most  of  the  important  preroga- 
tives of  sovereignty,  in  relation  to  its  revenues,  its  debt,  its  credit,  its  defence,  its  trade, 
its  intercourse  with  foreign  nations,  is  forbidden  to  make  use  of  that  instrument  as  an 
appendage  to  its  own  authority.  It  has  been  usual,  as  an  auxiliary  test  of  constitutional 
authority,  to  try  whether  it  abridges  any  preexisting  right  of  any  state  or  any  individ- 
ual. The  proposed  measure  will  stand  the  most  severe  examination  on  this  point. 
Each  state  may  still  erect  as  many  banks  as  it  pleases.  Every  individual  may  still 
carry  on  the  banking  business  to  any  extent  he  pleases.  Another  criterion  may  be  this ; 
whether  the  institution  or  thing  has  a  more  direct  relation,  as  to  its  uses,  to  the  objects 
of  the  reserved  powers  of  the  state  government  than  to  those  of  the  powers  delegated 
by  the  United  States.  This  rule,  indeed,  is  less  precise  than  the  former ;  but  it  may 
still  serve  as  some  guide.  Surely  a  bank  has  more  reference  to  the  objects  intrusted  to 
the  national  government  than  to  those  left  to  the  care  of  the  state  governments.  The 
common  defence  is  decisive  in  this  comparison."  —  1  Hamilton's  Works,  138  to  154. 

1  Hamilton  on  Bank,  1  Hamilton's  WoriLS,  127. 
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whatever  may  have  been  the  private  intentions  of  the  framers  of 
the  constitution,  which  can  rarely  be  established  by  the  mere 
fact  of  their  votes,  it  is  certain  that  the  tme  rale  of  interpreta- 
tion is,  to  ascertain  the  public  and  just  intention  from  the  lan- 
guage of  the  instrument  itself,  according  to  the  common  rales 
applied  to  all  laws.  The  people  who  adopted  the  constitutjon 
could  know  nothing  of  the  private  intentions  of  the  framers. 
They  adopted  it  upon  its  own  clear  import,  upon  its  own  naked 
text  Nothing  is  more  common  than  for  a  law  to  effect  more 
or  less  than  the  intention  of  the  persons  who  framed  it;  and  it 
must  be  judged  of  by  its  wOrds  and  sense,  and  not  by  any  pri- 
vate intentions  of  members  of  tftc  legislature.^ 

§  1369.  In  regard  to  the  faculties  of  the  bank,  if  congress 
could  conslitutionally  create  it,  they  might  confer  on  it  such  fac- 
ulties and  powers  as  were  fit  to  make  it  an  appropriate  means 
for  fiKcal  operations.  They  had  a  right  to  adapt  it  in  the  best 
manner  to  its  end.  No  one  can  pretend  that  its  having  the  fac- 
ulty of  holding  a  capital;  of  lending  and  dealing  in  money;  of 
issuing  bank-notes;  of  receiving  deposits;  and  of  appointing 
suitable  officers  to  manage  its  affairs ;  arc  not  highly  useful  and 
expedient,  and  appropriate  to  the  purposes  of  a  bank.  They 
are  just  such  as  are  usually  granted  to  state  banks;  and  just 
such  as  give  increased  facilities  to  all  its  operations.  To  say 
that  the  bank  might  have  gone  on  without  this  or  that  faculty  is 
nothing.  Who,  but  congress,  shall  say  how  few  or  how  many 
it  shall  have,  if  all  are  still  appropriate  to  it,  as  an  instrument  of 
government,  and  may  make  it  more  convenient  and  more  useful 
in  its  operations  ?  No  man  can  say  that  a  single  faculty  in  any 
national  charter  is  useless,  or  irrelevant,  or  strictly  improper,  that 
is  conducive  to  its  end  as  a  national  instrument.  Deprive  a 
bank  of  its  trade  and  business,  and  its  vital  principles  arc  de- 
stroyed. Its  form  may  remain,  but  its  substance  is  gone.  All 
the  powers  given  to  the  bank  are  to  give  efficacy  to  its  functions 
of  trade  and  business.^ 

§  1370.  As  to  another  suggestion,  that  the  same  objects  might 
have  been  accomplished  through  the  state  banks,  it  is  sufficient 
to  say,  that  no  trace  can  be  found  in  the  constitution  of  any  in- 
tention to  create  a  dependence  on  the  states,  or  state  institutions, 

a 

>  Iliunilroll  on  Bank,  1  HamiltoD't  Worlti,  1ST,  13B. 

*  Otbom  X.  Bank  of  Uniud  Stata,  9  Wheat  II.  SGI,  SS3  to  MS. 
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for  the  execution  of  its  great  powers.  Its  own  means  are  ade- 
quate to  its  end ;  and  on  those  means  it  was  expected  to  rely  for 
their  accomplishment  It  would  be  utterly  absurd  to  make  the 
powers  of  the  constitution  wholly  dependent  on  state  institu- 
tions. But  if  state  banks  might  be  employed,  as  congress  have 
a  choice  of  means,  they  had  a  right  to  choose  a  national  bank, 
in  preference  to  state  banks,  for  the  financial  operations  of  the 
government.^  Proof,  that  they  might  use  one  means,  is  no  proof, 
that  they  cannot  constitutionally  use  another  means. 

§  1271.  After  all,  the  subject  has  been  settled  repeatedly  by 
every  department  of  the  government,  legislative,  executive,  and 
judicial.  The  states  have  acquiesced ;  and  a  majority  have  con- 
stantly sustained  the  power.  If  it  is  not  now  settled,  it  never 
can  be.  If  it  is  settled,  it  would  be  too  much  to  expect  a  re- 
argument,  whenever  any  person  may  choose  to  question  it^ 

1  M*CuUoeh  y.  Maryland,  4  Wheat.  R.  424. 

s  See  4  Elliot's  Debates,  216  to  229;  M'CuOoch  y.  Maryland,  4  Wheat.  B.  316; 
(hbom  y.  Bank  of  United  States,  9  Wheat.  R.  738,  859  ;  1  Kent's  Comm.  Loct.  12,  p. 
233  to  239 ;  Sei^geant  on  Ck>iistitation,  eh.  28,  [ch.  30] ;  5  Marsh.  Wash.  App.  note  3. 

14  • 


COSSHTUTIOS  OP  IBB  UNITED   STATES.  [BOOK  m. 


CHAPTER  XXVI. 

POWERS  OF  COsaRESS  —  ISTERXAL  IMPROVKMESTS. 

^  1372.  AsOTiiER  question,  which  has  for  a  long  time  agitated 
the  public  councils  of  the  nation,  is,  as  to  the  authority  of  con- 
gress to  make  roads,  canals,  and  other  internal  improvements. 

§  1273.   So  far  as  regards  the  right  to  appropriate  money  to 
internal  improvements  generally,  the  subject  has  already  passed 
under  review  iii  considering  the  power  to  lay  and  collect  taxes. 
The  doctrine  there  contended  for,  which  has  been  in  a  great 
measure  borne  out  by  the  actual  practice  of  the  government,  is, 
that  congress  may  apjiropriate  money,  not  only  to  clear  obstruc- 
tions  to  navigable  rivers  ;  to  improve  harbors;  to  build  breakwa* 
ters ;  to  assist  navigation ;  to  erect  forts,  light-houses,  and  piera; 
and  for  other  purposes  allied  to  some  of  the  enumerated  powers ; 
but  may  also  appropriate  it  in  aid  of  canals,  roads,  and  other 
institutions  of  a  similar  nature,  existing  under  state  authori^.'^ 
The  only  limitations  upon  the  power  are  those  prescribed  by  the 
terms  of  the  constitution,  that  the  objects  shall  be  for  the  com- 
mon defence,  or  the  general  welfare  of  the  uniom^  The  tnie  test 
is,  whether  the  object  be  of  a  local  character,  and  local  use;  OTf,  . 
whether  it  be  of  general  benefit  to  the  states.^     If  it  be  purely  A 
local,  congress  cannot  constitutionally  appropriate  money  for  the  A 
object.     But,  if  the  benefit  be  general,  it  matters  -not,  whether  ill  "O^ 
point  of  locality  it  be  in  one  state,  or  several ;  whether  it  be  of  \\ 
large,  or  of  small  extent ;  its  nature  and  character  determine  the    "N 
right,  and  congress  may  appropriate  money  in  aid  of  it;  for  it  is 
then  in  a  just  sense  for  the  general  welfare.  W 

^  1274.  But  it  has  been  contended,  that  the  constitution  is  not 
confined  to  mere  appropriations  of  money;  but  authorizes  con- 
gress directly  to  undertake  and  carry  on  a  system  of  interaol 
improvements  for  the  general  welfare,  wherever  such  improve 

>  IIiuDitton'a  Report  on  ManufuctaiM,  1791, 1  lUmiltoa'i  Work*,  231, 232;  1  Enfa 
Comm.  Xcci.  IS,  p.  '930,  2S1  {2td.  p.  SGT,  268) ;  Sc^.'cant  on  CoiuUtation,  oh.  » 
[ch.  30] ;  Pmidunt  UonToo'a  ExpouiioD  anil  Mouago,  4lh  Uaj,  1929,  p.  SB,  32. 
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ments  fall  within  the  scope  of  any  of  the  enumerated  powers. 
Congress  nnay  not,  indeed,  engage  in  such  undertakings  merely 
because  they  arc  internal  improvements  for  the  general  welfare, 
unless  they  fall  within  the  scope  of  the  enumerated  powersl 
The  distinction  between  this  power,  and  the  power  of  appropria- 
tion is,  that  in  the  latter,  congress  may  appropriate  to  any  pur- 
pose, which  is  for  the  common  defence  or  general  welfare;  but 
in  the  former,  they  can  engage  in  such  undertakings  only,  as  are; 
means,  or  incidents  to  its  enumerated  powers.  Congress  may; 
therefore,  authorize  the  making  of  a  canal,  as  incident  to  the  power 
to  regulate  commerce,  where  such  canal  may  facilitate  the  inter- 
course between  state  and  state.  They  may  authorize  light-houtses; 
piers,  buo^s,  and  beacons  to  be  built  for  the  purposes  of  naviga- 
tion. They  may  authorize  the  purchase  and  building  of  custom- 
houses, and  revenue  cutters,  and  public  warehouses,  as  incidents: 
to  the  power  to  lay  and  collect  taxes.  They  may  purchase 
places  for  public  uses ;  and  erect  forts,  arsenals,  dock-yards,- 
navy-yards,  and  magazines,  as  incidents  to  the  power  to  make 
war. 

§  1275.  For  the  same  reason  congress  may  authorize  the  lajrj 
ing  out  and  making  of  a  military  road,  and  acquire  a  right  over 
the  soil  for  such  purposes ;  and  as  incident  thereto  they  have  a 
power  to  keep  the  road  in  repair,  and  prevent  all  obstructions 
thereto.  But  in  these,  and  the  like  cases,  the  general  jurisdiction 
of  the  state  over  the  soil,  subject  only  to  the  rights  of  the  United 
States,  is  not  excluded.  As,  for  example,  in  case  of  a  military 
road ;  although  a  state  cannot  prevent  repairs  on  the  part  of  the! 
United  States,  or  authorize  any  obstructions  of  the  road,  its  genf 
eral  jurisdiction  remains  untouched.  It  may  punish  all  crimes 
committed  on  the  road ;  and  it  retains  in  other  respects  its  terri- 
torial sovereignty  over  it.  The  right  of  soil  may  still  remain  in 
the  state,  or  in  individuals,  and  the  right  to  the  easement  only  in 
the  national  government  There  is  a  great  distinction  between 
the  exercise  of  a  power,  excluding  \iltogether  state  jurisdiction, 
and  the  exerpigp  c^fa  power,  which  leaves  the  state  jurisdiction, 
generally  in  force,  and  yet  includes,  on  the  part  of  the  national 
government,  a  power  to  preserve  what  it  has  created.^ 

§  1276.   In  all  these,  and  other  cases,  in  which  the  power  of 


>  See  1  Kent's  Conim.  Lcct.  12,  p.  250,  25) ;  Sergeant  on  Constitution,  ch.  28  [ch. 
30,  ed.  1830] ;  2  U.  S.  Law  Jonrnal,  April,  1826,  p.  551,  &c.;  3  Elliot's  Debates,  309, 
310 ;  4  Elliot's  Debates,  244,  265,  279,  291,  356 ;  Webster's  Speeches,  p.  392  to  397. 
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congress  is  asseit«d,  it  is  so  upon  the  general  ground  of  its  being 
an  incidental  power ;  and  the  course  of  reasoning,  by  which  it  is 
supported,  is  precisely  the  same,  as  that  adopted  in  relation  to 
other  cases  already  considered.  It  is,  for  instance,  admitted,  that 
congress  cannot  authorize  the  making  of  a  canal,  except  for  some 
purpose  of  commerce  among  the  states,  or  for  some  other  pur- 
pose belonging  to  the  union ;  and  it  cannot  make  a  military  road, 
unless  it  be  necessary  and  proper  for  purposes  of  war.  To  go 
over  the  reasoning  at  large  would,  therefore,  be  little  more  than 
a  repetition  of  what  has  been  already  fully  expounded.'  The 
journal  of  the  convention  is  not  supposed  to  furnish  any  addi- 
tional lights  on  the  subject,  beyond  what  have  been  already 
v^stated." 

§  1377.  The  resistance  to  this  extended  reach  of  the  national 
powers  turns  also  upon  the  same  general  reasoning,  by  which  a 
strict  construction  of  the  constitotion  has  been  constantly  main- 
tained. It  is  said,  that  such  a  power  is  not  among  those  enn- 
memted  in  the  constitution ;  nor  is  it  implied,  as  a  means  of  exe- 
cuting any  of  them.  T)ie  power  to  regulate  commerce  cannot 
include  a  power  to  construct  roads  and  canals,  and  improve  the 
navigation  of  watercourses  in  order  to  facilitate,  promote,  and 
secure  such  commerce,  without  a  latitude  of  construction  depart- 
ing from  the  ordinary  import  of  the  terms,  and  incompatible  with 
the  nature  of  the  constitution.^     The  liberal  interpretation  haa 


>  See  Uc'CulLch  t.  ifan/land,  4  Wlieu.  B.  406,  407,  413  to  4S1 ;  WebMor'* 
Speeclics,  p.  393  to  397  ;  4  Elliot's  DcImub,  SSO. 

'■'  Juumal  of  Convcnlion,  p.  260,  37G. 

*  rrcs'idcnt  Madison's  Mcitsagc,  3i  Much,  181T;  4  Elliot'i  DobaM,  SBO>  IBl ; 
PresLilcnt  Monroe'ii  Mcssu)^,  Ith  Mav,  IBS!,  p.  23  to  35 ;  PregidcDt  Jackloli't  M>m- 
«age,  27Lh  May,  1830;  4  Elliot's  Dcbatoa,  333,  334,  335  ;  1  Kent'a  Comtn.  Lect.  IS,p, 
350,  351  ;  4  Eltiot's  Debates,  291,  S93,  354,  355;  Sergeaol  on  ConititDtion,  ch.  SB 
[ch.  30] ;  4  JcSorson's  Coiresp.  421.  Prrsiilenl  Monroe,  in  his  elabonto  Expofiticdl 
■eeomjianying  his  MesHagc  of  Ihc  4ib  of  May,  IS33,  dcaici  the  independent  ligbt  of 
congr^s  to  eoiuiruct  roads  and  canala ;  bnt  asserts  in  the  strongest  nanoer  their  ligTA 
to  apprapriait  monry  to  such  objects,  llis  reasoning  for  the  Utter  is  thooght  bj  nunj 
to  be  quite  irresistible  in  favor  of  the  former.  Seo  tlio  message  from  pago  35  to  pago 
47.  One  short  passage  may  be  quoted.  "  Good  roads  and  caiudB  will  pnnnuta  nuaj 
Tttj  important  nutional  purposes.  Tbey  will  fitcilitate  ths  operations  of  war;  tte 
movements  of  troops ;  the  tiansporlation  of  cannon,  of  provisions  and  btctj  waiiika 
■tore,  much  to  our  advantage  and  the  disadvantage  of  the  cncmj  in  time  of  war.  Good 
roads  will  fiicilitata  the  transportation  of  the  mail,  and  tiieitbj  promoie  the  jjuipuati 
of  commerce  and  political  iDtelligcnce  among  the  people.  They  will,bybdDg  pn^Mrij 
directed  to  these  objects  enhance,  the  value  of  onr  vncamt  lands,  a  tnunre  of  rait 
leaonrce  to  the  nation."  This  is  the  vcij  naaoning,  by  which  the  tnaoAi  of  tbe  genenl 
power  support  ita  conatitntionalitj. 
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been  very  uniformly  asserted  by  congress ;  the  strict  interpreta- 
tion has  not  uniformly,  but  has  upon  several  important  occasions 
been  insisted  upon  by  the  6xecutive.^  In  the  present  state  of  the 
controversy,  the  duty  of  forbearance  seems  inculcated  upon  the 
commentator ;  and  the  reader  must  dedde  for  himself  upon  his^ 
^^jjVfT^iews  of  the  subject.       /       \  / 

§  1278.  Another  question  has  Been  made,  how  far  congress 
could  make  a  law  giving  to  the  United  States  a  preference  and 
priority  of  payment  of  their  debts,  in  cases  of  the  death,  or  insol- 
vency, or  bankruptcy  of  their  debtors,  out  of  their  estates.  It 
has  been  settled,  upon  deliberate  argument,  that  congress  possess 
such  a  constitutional  power.  It  is  a  necessary  and  proper  power 
to  carry  into  effect  the  other  powers  of  the  government  The 
government  is  to  pay  the  debts  of  the  union ;  and  must  be 
authorized  to  use  the  means,  which  appear  to  itself  most  eligible 
to  effect  that  object.  It  may  purchase  and  remit  bills  for  this 
object;  and  it  may  take  all  those  precautions,  and  make  all 
those  regulations,  which  will  render  the  transmission  safe.  It 
may,  in  like  manner,  pass  all  laws  to  render  effectual  the  collec- 
tion of  its  debts.  It  is  no  objection  to  this  right  of  priority,  that 
it  will  interfere  with  the  rights  of  the  state  sovereignties  respect- 
ing the  dignity  of  debts,  and  will  defeat  the  measures,  which 
they  have  a  right  to  adopt  to  secure  themselves  against  delin- 
quencies on  the  part  of  their  own  revenue  or  other  officers.  This 
objection,  if  of  any  avail,  is  an  objection  to  the  powers  given  by 
the  constitution.  The  mischief  suggested,  so  far  as  it  can  really 
happen,  is  the  necessary  consequence  of  the  supremacy  of  the 
laws  of  the  United  States  on  all  subjects,  to  which  the  legis- 
lative power  of  congress  extends.^ 

§  1279.  It  is  under  the  same  implied  authority  that  the  Uni- 
ted States  have  any  right  even  to  sue  in  their  own  courts ;  for  an 
express  power  is  nowhere  given  in  the  constitution,  though  it  is 
clearly  implied  in  that  part  respecting  the  judicial  power.  And 
congress  may  not  only  authorize  suits  to  be  brought  in  the  name 
of  the  United  States,  but  in  the  name  of  any  artificial  person, 
(such  as  the  postmaster-general,^)  or  natural  person  for  their  ben- 

1  4  Jefltnwm's  Corresp.  421 ;  1  Kent's  Comm.  Lcct.12,  p.  250,  251. 

s  Vniied  States  t.  Fisher,  8  Cranch,  358 ;  1  Peters's  Condensed  Rep.  421  ;  Harrison 
T.  Slenj,  5  Cranch,  289 ;  2  Peters's  Condensed  Rep.  260;  1  Kent's  Coning.  Lect.  12, 
p.  229  to  233. 

s  Postmcuter-General  r.  Earljf,  12  Wheat  B.  136. 
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efit.^  Indeed,  all  the  usual  incidents  appertaining  to  a  personal 
sovereign,  in  relation  to  contracts,  and  suing,  and  enforcing 
rights,  so  far  as  they  arc  within  the  scope  of  the  powers  of  the 
government,  belong  to  the  United  States,  as  they  do  to  other 
sovereigns.^  The  right  of  making  contracts  and  instituting 
suits  is  an  incident  to  the  general  right  of  sovereignty ;  and  the 
United  States-,  being  a  body  politic,  may,  within  the  sphere  of 
the  constitutional  powers  confided  to  it,  and  through  the  instru- 
mentality of  the  proper  department,  to  which  those  powers  are 
confided,  enter  into  contracts  not  prohibited  by  law,  and  appro- 
priate to  the  just  exercise  of  those  powers ;  and  enforce  the  ob- 
servance of  them  by  suits  and  judicial  process.^ 

§  1280.  There  are  almost  innumerable  cases,  in  which  the  aux- 
iliary and  implied  powers  belonging  to  congress  have  been  pat 
into  operation.  But  the  object  of  these  commentaries  is  rather 
to  take  notice  of  those  which  have  been  the  subject  of  animad- 
version, than  of  those  which  have  hitherto  escaped  reproof,  or 
have  been  silently  approved. 

§  1281.  Upon  the  ground  of  a  strict  interpretation,  some  ex- 
traordinary objections  have  been  taken  in  the  course  of  the 
practical  operations  of  the  government.  The  very  first  act, 
passed  under  the  government,  which  regulated  the  time,  form, 
and  manner  of  administering  the  oaths  prescribed  by  the  consti- 
tution,^ was  denied  to  be  constitutional.  But  the  objection  has 
long  since  been  abandoned.^  It  has  been  doubted,  whether  it  is 
constitutional  to  permit  the  secretaries  to  draft  bills  on  subjects 
connected  with  their  departments,  to  be  presented  to  the  house 
of  representatives  for  their  consideration.^  It  has  been  doabted| 
whether  an  act  authorizing  the  president  to  lay,  regulate,  and  re- 
voke embargoes  was  constitutional.^  It  has  been  doubted, 
whether  congress  have  authority  to  establish  a  military  acad- 
emy.^ But  these  objections  have  been  silently,  or  practically 
abandoned. 


1  S^QQDngan  v.  United  States,  3  Wheat.  R.  173,  179;  United  States  v.  Bu/ord,  8 
Peters's  R.  12,  30  ;  Uniteil  States  v.  Tingey,  5  Peters's  K.  lift,  127,  128. 

2  Coxy.  United  States,  6  Peters "s  R.  172. 

8  United  States  v.  Tingey,  5  Peters's  R.  115,  128. 

*  Act  of  1st  Jnnc,  1789,  ch.  1. 

«  4  Elliot's  Deb.  139,  1 40,  141  ;  1  Lloyd's  Deb.  218  to  225. 

e  4  Elliot's  Debates,  238,  239,  240. 

7  4  Elliot's  Debates,  240.     See  Id.  265. 

'  4  Jeffereon's  Corresp.  499. 
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CHAPTER   XXVII. 

POWERS   OF  CONGRESS  —  PURCHASE   OP  FOREIGN   TERRITORY  — 
m  EMBARGOES. 

§  1282.  But  the  most  remarkable  powers,  which  have  been 
exercised  by  the  government,  as  auxiliary  and  implied  powers^ 
and  which,  if  any,  go  to  the  utmost  verge  of  liberal  construction, 
are  the  laying  of  an  unlimited  embargo  in  1807,  and  the  pur- 
chase of  Louisiana  m  1803,  and  its  subsequent  admission  into 
the  union,  as  a  state.  These  measures  were  brought  forward, 
and  supported,  and  carried,  by  the  known  and  avowed  friends  of 
a  strict  construction  of  the  constitution ;  and  they  were  justified 
at  the  time,  and  can  be  now  justified,  only  upon  the  doctrines  of 
those,  who  support  a  liberal  construction  of  the  constitution. 
The  subject  Has  been  already  hinted  at;  but  it  deserves  a  more 
deliberate  review. 

§  1283.  In  regard  to  the .  acquisition  of  Louisiana :  The 
treaty  of  1803  contains  a  cession  of  the  whole  of  that  vast  terri- 
tory by  France  to  the  United  States,  for  a  sum  exceeding  eleven 
millions  of  dollars.  There  is  a  stipulation  in  the  treaty  on  the 
part  of  the  United  States,  that  the  inhabitants  of  the  ceded  terri- 
tory shall  be  incorporated  into  the  union,  and  admitted,  as  soon 
as  possible  according  to  the  principles  of  the  federal  constitution, 
to  the  enjoyment  of  all  the  rights,  advantages,  and  immunities  of 
citizens  of  the  United  States.^ 

§  1284.  It  is  obvious,  that  the  treaty  embraced  several  very 
important  questions,  each  of  them  upon  the  grounds  of  a  strict 
construction,  full  of  difficulty  and  delicacy.  In  the  first  place, 
had  the  United  States  a  constitutional  authority  to  accefit  the 
cession  and  pay  for  it?  In  the  next  place,  if  they  had,  was  the 
stipulation  for  the  admission  of  the  inhabitants  into  the  union, 
as  a  state,  constitutional,  or  within  the  power  of  congress  to 
give  it  efiect  ? 


^  Art.  3. 
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§  1285.  There  is  no  pretence  that  the  purchase  or  cession  of 
any  foreign  territory  is  within  any  of  the  powers  expressly  enu- 
merated in  the  constitution.  It  is  nowhere  in  that  instrument 
said,  that  congress,  or  any  other  department  of  the  national  gov- 
ernment, shall  have  a  right  to  purchase  or  accept  of  any  cession 
of  foreign  territory.  The  power  itself  (it  has  been  said)  could 
scarcely  have  been  in  the  contemplation  of  the  framers  of  it  It 
is,  in  its  own  nature,  as  dangerous  to  liberty  as  susceptible  of 
abuse,  in  its  actual  application,  and  as  likely  as  any  which  could 
be  imagined  to  lead  to  a  dissolution  of  the  union.  If  congress 
have  the  power,  it  may  unite  any  foreign  territory  whatsoever 
to  our  own,  however  distant,  however  populous,  and  however 
powerful.  Under  the  form  of  a  cession,  we  may  become  united 
to  a  more  powerful  neighbor  or  rival ;  and  be  involved  in  Euro- 
pean or  other  foreign  interests  and  contests  to  an  interminable 
extent.  And  if  there  may  be  a  stipulation  for  the  admission  of 
foreign  states  into  the  union,  the  whole  balance  of  the  constitu- 
tion may  be  destroyed,  and  the  old  states  sunk  into  utter  iusig- 
nificance.  It  is  incredible  that  it  should  have  been  contemplated 
that  any  such  overwhelming  authority  should  be  confided  to  the 
national  government  with  the  consent  of  the  people  of  the  old 
states.  If  it  exists  at  all,  it  is  unforeseen,  and  the  result  of  a  sov- 
ereignty intended  to  be  limited,  and  yet  not  sufficiently  guarded. 
The  very  case  of  the  cession  of  Louisiana  is  a  striking  illustration 
of  the  doctrine.  It  admits,  by  consequence,  into  the  union  an 
immense  territory,  equal  to,  if  not  greater,  than  that  of  all  the 
United  States  under  the  peace  of  1783.  In  the  natural  progress 
of  events,  it  must,  within  a  short  period,  change  the  whole  bal- 
ance of  power  in  the  union,  and  transfer  to  the  west  all  the  im- 
portant attributes  of  the  sovereignty  of  the  whole.  If,  as  is  well 
known,  one  of  the  strong  objections  urged  against  the  constitution 
was,  that  the  original  territory  of  the  United  States  was  too  lai^ 
for  a  national  government;  it  is  inconceivable  that  it  could  have 
been  within  the  intention  of  the  people  that  any  additions  of  for- 
eign territory  should  be  made,  which  should  thus  double  every 

danger  from  this  source.     The  treaty-making   power  must  be 

construed  as  confined  to  objects  within  the  scope  of  the  constitu- 
tion. And,  although  congress  have  authority  to  admit  new  states 
into  the  firm,  yet  it  is  demo/istrable  that  this  clause  had  sole  ref- 
erence to  the  territory  then  belonging  to  the  United  States,  and 
was  designed  for  the  admission  of  the  states  which,  under  the  oi^ 
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dinance  of  1787,  were  contemplated  to  be  formed  within  its  old 
boundaries.  In  regard  to  the  appropriation  of  money,  for  the 
purposes  of  the  cession,  the  case  is  still  stronger.  If  no  appropri- 
ation of  money  can  be  made,  except  for  cases  within  the  enu-" 
merated  powers,  (and  this  clearly  is  not  one,)  how  can  the 
enormous  sum  of  eleven  millions  be  justified  for  this  object?  If 
it  be  said  that  it  will  be  "  for  the  common  defence  and  general 
welfare  "  to  purchase  the  territory,  how  is  this  reconcilable  with 
the  strict  construction  of  the  constitution  ?  If  congress  can  ap- 
propriate money  for  one  object,  because  it  is  deemed  for  the 
common  defence  and  general  welfare,  why  may  they  not  appro- 
priate it  for  all  objects  of  the  same  sort  ?  If  the  territory  can  be 
purchased,  it  must  be  governed ;  and  a  territorial  government 
must  be  created.  But  where  can  congress  find  authority  in  the 
constitution  to  erect  a  territorial  government  since  it  does  not  ' 
possess  the  power  to  erect  corporations  ? 

§  1286.  Such  were  the  objections  which  have  been  and  in  fact 
may  be,  urged  against  the  cession,  and  the  appropriations  made 
to  carry  the  treaty  into  effect  The  friends  of  the  measure  were 
driven  to  the  adoption  of  the  doctrine,  that  the  right  to  acquire 
territory  was  incident  to  national  sovereignty;  that  it  was  a  re- 
sulting power,  growing  necessarily  out  of  the  aggregate  powers 
confided  by  the  federal  constitution ;  that  the  appropriation 
might  justly  be  vindicated  upon  this  ground,  and  also  upon  the- 
ground  that  it  was  for  the  common  defence  and  general  welfare^. 
In  short,  there  is  no  possibility  of  defending  the  constitutionality 
of  this  measure,  but  upon  the  principles  of  the  liberal  construc- 
tion which  has  been,  upon  other  occasions,  so  earnestly  resbted.^^ 


^  See  tho  Debates  in  1803,  on  the  Louisiana  Treaty,  printed  by  T.  &  G.  Palmer,  ioi 
Philadelphia,  in  1804,  and  4  Elliot's  Debates,  257  to  260.  The  objections  were  not 
taken  merely  by  persons  who  were  at  that  time  in  opposition  to  the  national  administra- 
tion. President  Jeffenoa  himself  (ander  whose  auspices  the  treaty  was  made)  was  of 
opinion  that  the  measure  was  unconstitational,  and  required  an  amendment  of  the  con- 
stitution to  justify  it.  He  accordingly  urged  his  friends  strenuously  to  that  course ;  at 
the  same  time  he  added,  '*  that  it  will  bo  desirable  for  congress  to  do  what  is  necessary 
in  iilence;"  "whatever  congress  shall  think  necessary  to  do  should  be  done  with  as- 
Uule  debate  a»  possible,  and  pariiadafiy  so  far  as  respects  the  constitutional  difficulty"  <*  I 
confess,  then,  I  think  it  important,  in  the  present  case,  to  set  an  example  against  broad' 
construction,  by  appealing  for  new  power  to  the  people.  If,  however,  our  friends  shall 
think  differently,  certainly  I  shall  acquiesce  with  satisfaction ;  confiding,  that  the  good 
sense  of  our  country  will  correct  the  evil  of  construction  when  it  shall  produce  ill 
eflbcts."  What  a  latitude  of  interpretation  is  this  I  The  constitution  may  be  over- 
leaped, and  a  broad  construction  adopted  for  favorite  measures,  and  resistance  is  to  be 

VOL.  n.  15 
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§  1287.  As  an  incidental  power,  the  constitutional  right  of  the 
United  States  to  acquire  territory  would  seem  so  naturally  to 
flow  from  the  sovereignty  confided  to  it,  as  not  to  admit  of  very 
serious  question.  The  constitution  confers  on  the  government 
of  the  union  the  power  of  making  war  and  of  making  treaties ; 
and  it  seems,  consequently,  to  possess  the  power  of  acquiring 
territory,  either ^by  conquest  or  treaty.^  If  the  cession  be  by  trea- 
ty, the  terms  of  that  treaty  must  be  obligatory,  for  it  is  the  law 
of  the  land.  And  if  it  stipulates  for  the  enjoyment  by  the  inhab- 
itants, of  the  rights,  privileges,  and  immunities  of  citizens  of  the 
United  States,  and  for  the  admission  of  the  territory  into  the 
union,  as  a  state,  these  stipulations  must  be  equally  obligatory. 
They  are  within  the  scope  of  the  constitutional  authority  of  the 
government,  which  has  the  right  to  acquire  territory,  to  make 
treaties,  and  to  adjpit  new  states  into  the  union.^ 

§  1288.  The  more  recent  acquisition  of  Florida,  which  has 
been  universally  approved,  or  acquiesced  in,  by  all  the  states,  can 
be  maintained  only  on  the  same  principles,  and  furnishes  a  strik- 
ing illustration  of  the  truth,  that  constitutions  of  goventmentTe" 
quire  a  liberal  construction  to  effect  their  objects,  and  that  a  nar- 
row interpretation  of  their  powers,  however  it  may  suit  the 
views  of  speculative  philosophers  or  the  accidental  interests  of 
political  parties,  is  incompatible  with  the  permanent  interests  of 
the  state,  and  subversive  of  the  great  ends  of  all  government,  the 
and  independence  of  the  people. 

§  1289.  The  other  instance  of  an  extraordinary  application  of 
the  implied  powers  of  the  government,  above  alluded  to,  is  the 
embargo  laid  in  the  year  1807,  by  the  special  recommendation 
of  President  Jefferson.     It  was  avowedly  recommended,  as  a 


made  to  such  a  construction  only  when  it  shall  produce  ill  effects  I  His  letter  to  Dr. 
Sibloj,  (in  Juno,  1803,)  recently  published,  is  decisive,  that  he  thought  an  amendment 
of  the  constitution  necessary.  Yet  he  did  not  hesitate  without  such  amendment  to  giro 
effect  to  every  measure  to  carry  the  treaty  into  effect  during  his  administration.  See 
4  Jefferson's  Corresp.  p,  1,  2, 3 ;  Letter  to  Dr.  Sibley,  and  Mr.  J.  Q.  Adams's  Letter  to 
Mr.  Speaker  Stevenson,  July  11, 1832. 

1  Amer.  Inaur.  Co.  v  Canter,  I  Pcters's  Sup.  R.  511,  542;  Id.  517,  note,  Mr.  Justice 
Johnson's  Opinion. 

*  In  the  celebrated  Ilartford  Convention,  in  January,  1815,  a  proposition  was  made 
to  amend  the  constitution,  so  as  to  prohibit  the  admission  of  new  states  into  the  union 
without  the  consent  of  two  thirds  of  both  houses  of  congress.  In  the  accompanying 
report  there  is  a  strong,  though  indirect,  denial  of  the  power  to  admit  new  states  without 
the  original  limits  of  the  United  States. 


CH.  XXVn.]         POWERS   OP  CONGRESS — EMBARGOES.  171 

measure  of  safety  for  our  vessels,  our  seamen,  and  our  merchan- 
dise from  the  then  threatening  dangers  from  the  belligerents  of 
Europe;^  and  it  was  explicitly  stated  "to  be  a  measure  of  pre- 
caution called  for  by  the  occasion ; "  and  "  neither  hostile  in  its 
character,  nor  as  justifying,  or  inciting,  or  leading  to  hostility  with 
any  nation  whatever."  ^  It  was  in  no  sense,  then,  a  war  measure. 
If  it  could  be  classed  at  all,  as  flowing  from,  or  as  an  incident 
to,  any  of  the  enumerated  powers,  it  was  that  of  regulating  com- 
merce. In  its  terms,  the  act  provided,  that  an  embargo  be,  and 
hereby  is,  laid  on  all  ships  and  vessels  in  the  ports,  or  within  the 
limits  or  jurisdiction  of  the  United  States,  &c.  bound  to  any  for- 
eign port  or  place.^  It  was  in  its  terms  unlimited  in  duration ; 
and  could  be  removed  only  by  a  subsequent  act  of  congress,  hav- 
assent  of  all  the  constitutional  branches  of  the  legislature.* . 
,§  1290.  No  one  can  reasonably  doubt,  that  the  laying  of  an 
embargo,  suspending  commerce  for  a  limited  period,  is  within  the 
scope  of  the  constitution.  But  the  question  of  difficulty  was, 
whether  congress,  under  the  power  to  regulate  commerce  with 
foreign  nations,  could  constitutionally  suspend  and  interdict  it 
wholly  for  an  unlimited  period,  that  is,  by  a  permanent  act,  hav- 
ing no  limitation  as  to  duration,  either  of  the  act,  or  of  the  em- 
bargo. It  was  most  seriously  controverted,  and  its  constitution- 
ality denied  in  the  eastern  states  of  the  union,  during  its  exist- 
ence. An  appeal  was  made  to  the  judiciary  upon  the  question ; 
and  it  having  been  settled  to  be  constitutional  by  that  depart- 
ment of  the  government,  the  decision  was  acquiesced  in,  though  the 
measure  bore  with  almost  unexampled  severity  upon  the  eastern 
states ;  and  its  ruinous  effects  can  still  be  traced  along  their  ex- 
tensive seaboard.  The  argument  was,  that  the  power  to  regulate 
did  not  include  the  power  to  annihilate  commerce,  by  interdict- 
ing it  permanently  and  entirely  with  foreign  nations.  The  decis- 
ion was,  that  the  power  of  congress  was  sovereign,  relative  to 
commercial  intercourse,  qualified  by  the  limitations  and  restric- 
tions contained  in  the  constitution  itself.     Non-intercourse  and 


1  6  Wait'g  State  Papers,  57.    " 

3  7  Wait's  State  Papers,  25,  Mr.  Madison's  Letter  to  Mr.  Pinkney ;  Gibbons  v.  Ogden, 
9  Wheat.  R.  191,  192,  193. 

*  Act  22d  December,  1807,  ch.  5. 

*  In  point  of  fact,  it  remained  in  force  until  the  28th  of  June,  1809,  being  repealed  by 
an  act  pas'sed  on  the  first  of  March,  1809,  to  take  effect  at  the  end  of  the  next  session  of 
congress,  which  terminated  on  the  28th  of  June,  1809. 
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embargo  laws  are  within  the  range  of  legislative  discretion  ;  and 
if  congress  have  the  power,  for  purposes  of  safety,  of  preparatioHi 
or  counteraction,  to  suspend  commercial  intercourse  with  foreign 
nations,  they  are  not  limited,  as  to  the  duration,  any  more  than 
as  to  the  manner  and  extent  of  the  measure.^ 

§  1291.  That  this  measure  went  to  the  utmost  verge  of  consti- 
tutional power,  and  especially  of  implied  power,  has  never  been 
denied.  That  it  could  not  be  justified  by  any,  but  the  most  lib- 
eral construction  of  the  constitution,  is  equally  undeniable.  It 
was  the  favorite  measure  of  those,  who  were  generally  the  advo- 
cates of  the  strictest  construction.  It  was  sustained  by  the  peo- 
ple from  a  belief,  that  it  was  promotive  of  the  interests,  and  im- 
portant to  the  safety  of  the  union. 

§  1292.  At  the  present  day,  few  statesmen  are  to  be  found, 
who  seriously  contest  the  constitutionality  of  the  acts  respecting 
either  the  embargo,  or  the  purchase  and  admission  of  Louisiana 
into  the  union.  The  general  voice  of  the  nation  has  sustained 
and  supported  them.  Why,  then,  should  not  that  general  voice 
be  equally  respected  in  relation  to  other  measures  of  vast  public 
importance,  and  by  many  deemed  of  still  more  vital  interest  to 
the  country,  such  as  the  tariff  laws,  and  the  national  bank  char- 
ter? Can  any  measures  furnish  a  more  instructive  lesson,  or  a 
more  salutary  admonition,  in  the  whole  history  of  parties,  at  once 
to  moderate  our  zeal,  and  awaken  our  vigilance,  than  those, 
which  stand  upon  principles  repudiated  at  one  time  upon  consti- 
tutional scruples,  and  solemnly  adopted  at  another  time,  to  sub- 
serve a  present  good,  .or  foster  the  particular  policy  of  an  admin- 
istration ?  While  the  principles  of  the  constitution  should  be 
preserved  with  a  most  guarded  caution,  and  a  most  sacred  regard 
to  the  rights  of  the  states ;  it  is  at  once  the  dictate  of  wisdom 
and  enlightened  patriotism  to  avoid  that  narrowness  of  interpre- 
tation, which  would  dry  up  all  its  vital  powers,  or  compel  the 
government  (as  was  done  under  the  confederation)  to  break  down 
all  constitutional  barriers,  and  trust  for  its  vindication  to  the 
people,  upon  the  dangerous  political  maxim,  that  the  safety  of  the 
people  is  the  supreme  law  {salus  populi  suprema  lex) ;  a  maxim, 


1  United  States  v.  The  Brig  William,  2  HaH's  Law  Journal,  225 ;  1  Kent's  Comm. 
Lect.  19,  p.  405 ;  Sergeant  on  Const.  Law,  ch.  28  (ch.  30) ;  Gibbons  v.  Ogden,  9  Wheat. 
R.  1,  191  to  193.     [Ante,  ^  1060.] 
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which  might  be  used  to  justify  the  appointment  of  a  dictator,  or 
any  other  usurpation.^ 

§  1293.  There  remain  one  or  two  other  measures,  of  a  political 
nature,  whose  constitutionality  has  been  denied  ;  but  which, 
being  of  a  transient  character,  have  left  no  permanent  traces  in 
the  constitutional  jurisprudence  of  the  country.  Reference  is 
here  made  to  the  alien  and  sedition  laws,  passed  in  1798,  both 
of  which  were  limited  to  a  short  duration,  and  expired  by  their 
own  limitation.^  One  (the  alien  act)  authorized  the  president  to 
order  out  of  the  country  such  aliens  as  he  should  deem  dangerous 
to  the  peace  and  safety  of  the  United  States,  or  should  have  rea- 
sonable grounds  to  suspect  to  be  concerned  in  any  treasonable 
or  secret  machinations  against  the  government  of  the  United 
States,  under  severe  penalties  for  disobedience.  The  other  de- 
clared it  a  public  crime,  punishable  with  fine  and  imprisonment^ 
for  any  persons  unlawfully  to  combine,  and  conspire  together, 
with  intent  to  oppose  any  measure  or  measures  of  the  United 
States,  &C. ;  or,  with  such  intent,  to  counsel,  advise,  or  attempt 
to  procure  any  insurrection,  unlawful  assembly,  or  combination  ; 
or  to  write,  print,  utter,  or  publish,  or  cause  or  procure  to  be 
written,  &c.,  or  willingly  to  assist  in  writing,  &c.,  any  false,  scan- 
dalous, and  malicious  writing  or  writings  against  the  government 
of  the  United  States,  or  either  house  of  congress,  or  the  president, 
with  intent  to  defame  them,  or  to  bring  them  into  contempt,  or 
disrepute,  or  to  excite  against  them  the  hatred  of  the  people,  or 
to  stir  up  sedition*;  or  to  excite  any  unlawful  combination  for 
opposing  or  resisting  any  law,  or  any  lawful  act  of  the  president, 
or  to  resist,  oppose,  or  defeat,  any  such  law  or  act ;  or  to  aid, 
encourage,  or  abet  any  hostile  designs  of  any  foreign  nations 
against  the  United  States.     It  provided,  however,  that  the  truth 


^  Mr.  Jefibnon,  on  many  occasions,  was  not  slow  to  propose  or  jastifj  measures  of  a 
Tcrj  strong  character ;  and  such  as  proceeded  altogether  apon  the  ground  of  implied 
powers.  Thus,  in  writing  to  Mr.  Crawford,  on  20th  of  June,  1816,  he  deliberately  pro- 
posed, with  a  view  to  enable  us  in  future  to  meet  any  war,  to  adopt  "  the  report  of  the 
then  secretary  of  the  war  de^ariment,  for  placing  the  force  of  the  nation  at  effectual  com- 
mand"  and  to  **  insure  resources  for  money  &y  the  suppression  of  all  paper  circulation 
during  peace,  and  licensing  that  of  the  nation  alone  during  war"  4  Jefferson's  Corrcsp.  285. 
Whence  are  these  vast  powers  derived  ?  The  latter  would  amount  to  a  direct  prohibi- 
tion of  the  circulation  of  any  hank-notes  of  the  state  banks  ;  and  in  fact  would  amount 
to  a  suppression  of  the  most  effective  powers  of  the  state  banks. 

>  Act  of  25th  of  June,  1798,  ch.  75 ;  Act  of  14th  of  July,  1798,  ch.  91 ;  1  Tuck.  Black. 
Comm.  App.  part  1,  note  G,  p.  11  to  30. 

15  • 
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of  the  writing  or  libel  might  be  given  in  evidence  ;  and  that  the 
jury  who  tried  the  cause  should  have  a  right  to  determine  the 
law  and  the  fact,  under  the  direction  of  the  court,  as  in  other 
cases. 

§  1294.  The  constitutionality  of  both  the  acts  was  assailed 
with  great  earnestness  and  ability  at  the  time,  and  was  defend- 
ed with  equal  masculine  vigor.  The  ground  of  the  advocates, 
in  favor  of  these  laws,  was,  that  they  resulted  from  the  right  and 
duty  in  the  government  of  self-preservation,  and  the  like  duty 
and  protection  of  its  functionaries  in  the  proper  discharge  of 
their  official  duties.  They  were  impugned,  as  not  conformable 
to  the  letter  or  spirit  of  the  constitution ;  and  as  inconsistent  in 
their  principles  with  the  rights  of  citizens  and  the  liberty  of  the 
press.  The  alien  act  was  denounced,  as  exercising  a  power  not 
delegated  by  the  constitution ;  as  uniting  legislative  and  judicial 
functions  with  that  of  the  executive ;  and,  by  this  union,  as  sub- 
verting the  general  principles  of  free  government,  and  the  partic- 
ular organization  and  positive  provisions  of  the  constitution. 
It  was  added,  that  the  sedition  act  was  open  to  the  same  objec- 
tion, and  was  expressly  forbidden  by  one  of  the  amendments  of 
the  constitution,  on  which  there  will  be  occasion  hereafter  to 
comment^  At  present  it  does  not  seem  necessary  to  present 
more  than  this  general  outline,  as  the  measures  are  not  likely  to 
be  renewed;  and  as  the  doctrines,  on  which  they  are  maintained 
and  denounced,  are  not  materially  different  from  those  which 
have  been  already  considered.^ 


^  Tho  alien  and  sedition  acts  were  the  immediate  cause  of  the  Yiipnia  Resolutionfl 
•of  December,  1798,  and  of  the  elaborate  vindication  of  them,  in  the  celebrated  Report 
■of  the  7th  of  January,  1800.  The  learned  reader  will  there  find  an  ample  exposition 
of  the  whole  constitutional  objections.  See,  also,  4  Jefferson's  Correspondence,  23,  27. 
The  reasoning  on  the  other  side  may  be  found  in  the  Debates  in  Congress,  at  the  time 
of  the  passage  of  these  acts.  It  is  greatly  to  be  lamented  that  there  is  no  authentic 
collection  of  all  tho  debates  in  congress,  in  a  form  like  that  of  the  Parliamentary  De- 
bates. Sec,  also,  4  Elliot's  Deb.  251,  252;  Debates  on  the  Judiciary,  in  1802,  Mr. 
Bayard's  Speech,  p.  371,  372;  Addison's  Charges  to  the  Grand  Jury,  No.  25,  p.  270; 
Id.  No.  26,  p.  289.  These  charges  are  commonly  bound  with  Addison's  Reports.  See, 
also,  1  Tuck.  Black.  Comm.  296  to  300 ;  Id.  Part  2,  App.  note  6,  p.  11  to  36 ;  Report 
of  Committee  of  House  of  Representatives  of  congress,  25th  February,  1 799,  and  Re- 
solve of  Kentucky,«of  1 798,  and  Resolve  of  Massachusetts,  of  9th  and  13th  of  Fcbnuuy, 
1799,  on  tho  same  subject. 

2  Mr.  Vice-President  Calhoun,  in  his  Letter  of  the  28th  of  August,  1832,  to  Gov. 
Hamilton,  uses  the  following  language :  —  "From  tho  adoption  of  the  constitution  we 
have  had  but  one  continued  agitation  of  constitutional  questions,  embracing  some  of 
the  most  important  powers  exercised  by  tho  gOYcmment ;  and  yet,  in  spite  of  all  the 
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ability  and  force  of  ailment  displayed  in  the  varioas  discussions,  backed  by  the  high 
authority  claimed  for  the  supreme  court  to  adjust  such  controversies,  not  a  single  con* 
stitutional  question  of  a  political  character,  which  has  ever  been  agitated  during  this 
long  period,  has  been  settled  in  the  public  opinion,  except  that  of  the  unconstitutionality 
of  the  cUien  and  sedition  laics;  and,  what  is  remarkable,  that  was  settled  against  the  dedi- 
ion  of  the  supreme  court"  Now,  in  the  first  place,  the  constitutionality  of  the  alien  and 
sedition  laws  never  came  before  the  supreme  court  for  decision ;  and,  consequently, 
never  was  decided  by  that  court.  In  the  next  place,  what  is  meant  by  pubiic  opinion 
deciding  constitutional  questions  ?  What  public  opinion  ?  Where  and  at  what  time 
delivered  ?  It  is  notorious  that  soipe  of  the  ablest  statesmen  and  jurists  of  America,  at 
the  time  of  the  passage  of  these  acts,  and  ever  since,  have  maintained  the  constitution- 
ality of  these  laws.  They  were  upheld,  as  constitutional,  by  some  of  the  most  intelli- 
gent and  able  state  legislatures  in  the  union,  in  deliberate  resolutions  affirming  their 
constitutionality.  Nay,  more ;  it  may  be  affirmed,  that,  at  the  time  when  the  contro- 
Tersy  engaged  the  public  mind  most  earnestly  upon  the  subject,  there  was  (to  say  the 
least  of  it)  as  great  a  weight  of  judicial  and  professional  talent,  learning,  and  patriot- 
ism, enlisted  in  their  favor,  as  there  ever  has  been  against  them.  If,  by  being  settled 
in  public  opinion,  is  meant  that  all  the  people  in  America  were  united  in  one  opinion 
on  the  subject,  the  correctness  of  the  statement  cannot  be  admitted,  though  its  sincerity 
will  not  be  questioned.  It  is  one  thing  to  believe  a  doctrine  universally  admitted,  be- 
cause we  ourselves  think  it  clear ;  and  quite  another  thing  to  establish  the  fact.  The 
sedition  and  alien  laws  were  generally  deemed  inexpedient,  and  therefore  any  allusion 
to  them  now  rarely  occurs,  except  in  political  discussions,  when  they  are  introduced  to 
add  odium  to  the  party  by  which  they  were  adopted.  But  the  most  serious  doubts  may 
be  entertained  whether,  even  in  the  present  day,  a  majority  of  coqstitutional  lawyers^ 
or  of  judicial  opinions,  deliberately  hold  them  to  be  unconstitutional. 

''  If  public  opinion  is  to  decide  constitutional  questions,  instead  of  the  public  func- 
tionaries of  the  government,  in  their  deliberate  discussions  and  judgments,  (a  course 
quite  novel  in  the  annals  of  jurisprudence,)  it  would  be  desirable  to  have  some  mode 
of  ascertaining  it  in  a  satisfactory  and  conclusive  form ;  and  some  uniform  test  of  it, 
independent  of  mere  private  conjectures.  No  such  mode  has,  as  yet,  been  provided  in 
the  constitution.  And  perhaps  it  will  be  found,  upon  due  inquiry,  that  different  opin- 
ions prevail  at  the  same  time,  on  the  same  subject,  in  the  north,  the  south,  the  east,  and 
the  west.  If  the  judgments  of  the  supreme  court  (as  it  is  more  than  hinted )  have  no^ 
even  upon  the  most  deliberate Juru/iica/  arguments,  been  satisfactory,  can  it  be  expected 
that  popular  arguments  will  be  more  so  ?  It  is  said,  that  not  a  single  constitutional 
question,  except  that  of  the  alien  and  sedition  laws,  has  ever  been  settled.  If,  by  this, 
no  more  is  meant  than  that  all  minds  have  not  acquiesced  in  the  decisions,  the  state- 
ment must  be  admitted  to  bo  correct.  And  such  must,  under  such  a  postulate,  be  for 
ever  the  case  with  all  constitutional  questions.  It  is  utterly  hopeless  in  any  way  to 
satisfy  all  minds  upon  such  a  subject.  But  if  it  be  meant  that  these  decisions  have  not 
been  approved,  or  acquiesced  in,  by  a  majority  of  the  union,  as  correct  expositions  of 
the  constitution,  that  is  a  statement  which  remains  to  be  proved,  and  is  certainly  not  to 
be  taken  for  granted.  In  truth,  it  is  obvious  that,  so  long  as  statesmen  deny  that  any 
decision  of  the  supreme  court  is  conclusive  upon  the  interpretation  of  the  constitution, 
it  is  wholly  impossible  that  any  constitutional  question  should  ever,  in  their  view,  be 
settled.  It  may  always  be  controverted ;  and,  if  so,  it  will  always  be  controverted  by 
some  persons.  Human  nature  never  yet  presented  the  extraordinary  spectacle  of  all 
minds  agreeing  in  all  things ;  nay,  not  in  all  truths,  moral,  political,  civil,  or  religions. 
Will  the  case  be  better,  when  thirty-one  different  states  are  to  settle  such  questions,  as 
they  may  please,  from  day  to  day  or  year  to  year, — holding  one  opinion  at  one  time 
and  another  at  another  ?  If  constitutional  questions  are  never  to  be  deemed  settled 
while  any  persons  shall  be  found  to  avow  a  doubt,  what  is  to  become  of  any  govern* 
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mont,  national  or  state  ?  Did  any  statesman  ever  conceive  the  project  of  a  constitution 
of  government  for  a  nation  or  state,  everj  one  of  whoso  powers  and  operations  should 
be  liable  to  be  suspended  at  the  will  of  anj  one  who  should  doubt  their  constitutional- 
ity ?  Is  a  constitution  of  government  made  only  as  a  text,  about  which  casuistry  and 
ingenuity  may  frame  endless  doubts  and  endless  questions  ?  Or  is  it  made  as  a  fixed 
system,  to  guide,  to  cheer,  to  support,  and  to  protect  the  people  ?  Is  there  any  gain 
to  rational  liberty,  by  perpetuating  doctrines  which  leave  obedience  an  affair  of  mere 
choice  or  speculation,  now  and  for  ever  ?  " 
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CHAPTER  XXVIIL 

POWER  OP  CONGRESS  TO  PUNISH  TREASON. 

§  1295.  And  here,  in  the  order  of  the  constitution,  terminates 
the  section,  which  enumerates  the  powers  of  congress.  There 
are,  however,  other  clauses,  detached  from  their  proper  connec- 
tion, which  embrace  other  powers  delegated  to  congress,  and 
which  for  no  apparent  reason  have  been  so  detached.  As  it  will 
be  more  convenient  to  bring  the  whole  in  review  at  once,  it  is 
proposed  (though  it  is  a  deviation  from  the  general  method  of 
this  work)  to  submit  them  in  this  place  to  the  consideration  of 
the  reader. 

§  1296.  The  third  section  of  the  third  article  gives  a  constitu- 
tional definition  of  the  crime  of  treason,  (which  will  be  reserved 
for  a  separate  examination,)  and  then  provides :  "  The  congress 
shall  have  power  to  declare  the  punishment  of  treason ;  but  no 
attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted." 

§  1297.  The  propriety  of  investing  the  national  government 
with  authority  to  punish  the  crime  of  treason  against  the  United 
States  could  never  become  a  question  with  any  persons,  who 
deemed  the  national  government  worthy  of  creation,  or  preser- 
vation. If  the  power  had  not  been  expressly  granted,  it  must 
have  been  implied,  unless  all  the  powers  of  the  national  govern- 
ment might  be  put  at  defiance,  and  prostrated  with  impunity. 
Two  motives,  probably,  concurred  in  introducing  it,  as  an  ex- 
press power.  One  was,  Bot  to  leave  it  open  to  implication, 
whether  it  was  to  be  exclusively  punishable  with  death  accord- 
ing to  the  known  rule  of  the  common  law,  and  with  the  barbar- 
ous accompaniments  pointed  out  by  it ;  but  to  confide  the  pun- 
ishment to  the  discretion  of  congress.  The  other  was,  to  impose 
some  limitation  upon  the  nature  and  extent  of  the  punishment^ 
so  that  it  should  not  work  corruption  of  blood  or  forfeiture  be- 
yond the  life  of  the  oflTender. 

§  1298.  The  punishment  of  high  treason  by  the  common  law. 
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as  stated  by  Mr.  Justice  Blackstone,^  is  as  follows :  1.  That  the 
offender  be  drawn  to  the  gallows,  and  not  be  carried  or  walk, 
though  usually  (by  connivance  at  length  ripened  into  law)  a 
sledge  or  hurdle  is  allowed,  to  preserve  the  offender  from  the  ex- 
treme torment  of  being  dragged  on  the  ground  or  pavement. 
2.  That  he  be  hanged  by  the  neck,  and  cut  down  alive.  3.  That 
his  entrails  be  taken  out  and  burned,  while  he  is  yet  alive.  4. 
That  his  head  be  cut  off.  5.  That  his  body  be  divided  into  four 
parts.  6.  That  his  head  and  quarters  be  at  the  king's  disposal. 
These  refinements  in  cruelty  (which  if  now  practised  would  be 
disgraceful  to  the  character  of  the  age)  were,  in  former  times, 
literally  and  studiously  executed ;  and  indicate  at  once  a  savage 
and  ferocious  spirit,  and  a  degrading  subserviency  to  royal  re- 
sentments, real  or  supposed.  It  was  wise  to  place  the  punish- 
ment solely  in  the  discretion  of  congress ;  and  the  punishment 
has  been  since  declared  to  be  simply  death  by  hanging ; '  thus 
inflicting  death  in  a  manner  becoming  the  humanity  of  a  civil- 
ized society. 

§  1299.  It  is  well  known,  that  corruption  of  blood,  and  forfeit- 
ure of  the  estate  of  the  offender  followed,  as  a  necessary  conse- 
quence, at  the  common  law,  upon  every  attainder  of  treason. 
By  corruption  of  blood  all  inheritable  qualities  are  destroyed ;  so, 
that  an  attainted  person  can  neither  inherit  lands,  nor  other  here- 
ditaments from  his  ancestors,  nor  retain  those  he  is  already  in 
possession  of,  nor  transmit  them  to  any  heir.  And  this  destruc- 
tion of  all  inheritable  qualities  is  so  complete,  that  it  obstructs 
all  descents  to  his  posterity,  whenever  they  arc  obliged  to  derive 
a  title  through  him  to  any  estate  of  a  remoter  ancestor.  So, 
that  if  a  father  commits  treason,  and  is  attainted,  and  suffers 
death,  and  then  the  grandfather  dies,  his  grandson  cannot  inherit 
any  estate  from  his  grandfather ;  for  he  must  claim  through  his 
father,  who  could  convey  to  him  no  inheritable  blood.*  Thus 
the  innocent  are  made  the  victims  of  a  guilt,  in  which  they  did 
not,  and  perhaps  could  not,  participate ;  and  the  sin  is  visited 
upon  remote  generations.  In  addition  to  this  most  grevious  dis- 
ability, the  person  attainted  forfeits,  by  the  common  law,  all  his 
lands,  and  tenements,  and  rights  of  entry,  and  rights  of  profits  in 


1  4  Black.  Comm.  92. 

«  Act  of  30th  April,  1790,  ch.  36. 

*  2  Black.  Comm.  252,  353 ;  4  Black.  Comm.  S8S,  389. 
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lands  or  tenements,  which  he  possesses.  And  this  forfeiture 
relates  back  to  the  time  of  the  treason  committed,  so  as  to  avoid 
ail  intermediate  sales  and  incumbrances ;  and  he  also  forfeits  all 
his  goods  and  chattels  from  the  time  of  his  conviction.^ 

§  1300.   The  reason  commonly  assigned  for  these  severe  pun- 
ishments, beyond  the  mere  forfeiture  of  the  life  of  the   party 
attainted,  are  these:  By  committing  treason  the  party  has  bro- 
ken his  original  bond  of  allegiance,  and  forfeited  his   social 
rights.     Among  these  social  rights,  that  of  transmitting  property 
to  others  is  deemed  one  of  the  chief  and  most  valuable.     More- 
over, such  forfeitures,  whereby  the  posterity  of  the  offender  must 
suffer,  as  well  as  himself,  will  help  to  restrain  a  manj  not  only  by 
the  sense  of  his  duty,  and  dread  of  personal  punishment,  but  also 
by  his  passions  and  natural  affections ;  and  will  interest  every 
dependent   and  relation   he  has  to  keep  him  from  offending.^ 
But  this  view  of  the  subject  is  wholly  unsatisfactory.     It  looks 
only  to  the  offender  himself,  and  is  regardless  of  his  innocent 
posterity.     It  really  operates  as  a  posthumous  punishment  upon 
them;  and  compels  them  to  bear,  not  only  the  disgrace  naturally 
attendant  upon  such  flagitious  crimes ;  but  takes  from  them  the 
common  rights   and  privileges  enjoyed  by  all  other  citizens, 
where  they  are  wholly  innocent,  and  however  remote  they  may 
be  in  the  lineage  from  the  first  offender.     It  surely  is  enough  for 
society  to  take  the  life  of  the  offender,  as  a  just  punishment  of 
his  crime,  without  taking  from  his  offspring  and  relatives  that 
property,  which  may  be  the  only  means  of  saving  them  from 
poverty  and  ruin.     It  is  bad  policy  too ;  for  it  cuts  off  all  the 
attachments,  which  these  unfortunate  victims  might  otherwise 
feel  for  their  own  government,  and  prepares  them  to  engage  in 
any  other  service,  by  which  their  supposed  injuries  may  be  re- 
dressed, or  their  hereditary  hatred  gratified.^     Upon  these  and 
similar  grounds,  it  may  be  presumed,  that  the  clause  was  first 
introduced  into  the  original  draft  of  the  constitution  ;  and,  after 
some  amendments,  it  was  adopted  without  any  apparent  resist- 
ance.^   By  the  laws  since  passed  by  congress,  it  is  declared,  that 
no  conviction  or  judgment,  for  any  capital  or  other  offences, 


1  4  Black.  Comm.  381  to  388. 

s  4  Black.  Comm.  382.    See  also  Yorke  on  Forfeitures. 

*  See  Rawle  on  Const,  ch.  11,  p.  145,  146. 

*  Jooroal  of  Conyention,  221, 269, 270, 271, 
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shall  work  corruption  of  blood,  or  any  forfeiture  of  estate.^  The 
history  of  other  countries  abundantly  proves,  that  one  of  the 
strong  incentives  to  prosecute  offences,  as  treason,  has  been  the 
chance  of  sharing  in  the  plunder  of  the  victims.  Rapacity  has 
been  thus  stimulated  to  exert  itself  in  the  service  of  the  most  cor- 
rupt tyranny ;  and  tyranny  has  been  thus  furnished  with  new 
opportunities  of  indulging  its  malignity  and  revenge ;  of  gratify- 
ing its  envy  of  the  rich  and  good ;  and  of  increasing  its  means 
to  reward  favorites,  and  secure  retainers  for  the  worst  deeds.^ 

§  1301.  The  power  of  punishing  the  crime  of  treason  against 
the  United  States  is  exclusive  in  congress ;  and  the  trial  of  the 
offence  belongs  exclusively  to  the  tribunals  appointed  by  them. 
A  state  can  not  take  cognizance,  or  punish  the  offence ;  what- 
ever it  may  do  in  relation  to  the  offence  of  treason,  committed 
exclusively  against  itself,  if  indeed  any  case  can,  under  the  con- 
stitution, exist,  which  is  not  at  the  same  time  treason  against 
the  United  States.^ 


1  Actof  1790,  ch.  36,  ^  24. 

^  Sco  1  Tackcr's  Black.  Comm.  App.  275,  276;  Bawle  on  Const,  ch.  11»  p.  143  to 
145. 

*  See  The  People  t.  Lynch,  11  Johns.  R.  553 ;  Rawle  on  Ck>n8t  ch/ll^  p.  140«  142« 
143 ;  Id.  ch.  21,  p.  207;  Sergeant  on  Const,  ch.  30  [ch.  32]. 
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CHAPTER  XXIX. 

POWER  OF  CONGRESS  AS  TO  PROOF  OF  STATE  RECORDS  AXD 

PROCEEDINGS. 

§  1302.  The  first  section  of  the  fourth  article  declares :  "  Full 
faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state.  And  the 
congress  may  by  general  laws  prescribe  the  manner,  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the 
effect  thereof P 

§  1303.  The  articles  of  confederation  contained  a  provision  on 
the  same  subject.  It  was,  that  "  full  faith  and  credit  shall  be 
given  in  each  of  these  states  to  the  records,  acts,  and  judicial 
proceedings  of  the  courts  and  magistrates  of  every  other  state."  ^ 
It  has  been  said,  that  the  meaning  of  this  clause  is  extremely 
indeterminate ;  and  that  it  was  of  but  little  importance,  under 
any  interpretation  which  it  would  bear.^  The  latter  remark  may 
admit  of  much  question,  and  is  certainly  quite  too  loose  and 
general  in  its  texture.  But  there  can  be  no  difficulty  in  affirm- 
ing, that  the  authority  given  to  congress,  under  the  constitution, 
to  prescribe  the  form  and  effect  of  the  proof  is  a  valuable 
improvement,  and  confers  additional  certainty,  as  to  the  true- 
nature  and  import  of  the  clause.  The  clause,  as  reported  in  the 
first  draft  of  the  constitution,  was,  "  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  acts  of  the  legislature^  and  to* 
the  records  and  judicial  proceedings  of  the  courts  and  magis- 
trates of  every  other  state."  The  amendtnent  was  subsequently 
reported  substantially  in  the  form,  in  which  it  now  stands, 
except  that  the  words,  in  the  introductory  clause,  were,  "  Full 
faith  and  credit  ought  to  be  given,"  (instead  of  "  shall ; ")  and,  in 
the  next  clause,  the  legislature  shall,  (instead  of,  the  congress 
^^may;^^)  and  in  the  concluding  clause,  "and  the  effect,  which 
judgments  obtained  in  one  state  shall  have  in  another,"  (instead 


^  Art  4.  *  The  Federalist,  No.  42. 

VOL.  n.  16 
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of,  "  and  the  effect  thereof. ^^)  The  latter  was  substituted  by  the 
vote  of  six  states  against  three ;  the  others  were  adopted  with- 
out opposition ;  and  the  whole  clause,  as  thus  amended,  passed 
without  any  division.^ 

§  1304.  It  is  well  known,  that  the  laws  and  acts  of  foreign 
nations  are  not  judicially  taken  notice  of  in  any  other  nation ; 
and  that  they  must  be  proved,  like  any  other  facts,  whenever 
they  come  into  operation  or  examination  in  any  forensic  contro- 
versy. The  nature  and  mode  of  the  proof  depend  upon  the  mu- 
nicipal law  of  the  country,  where  the  suit  is  depending ;  and 
there  are  known  to  be  great  diversities  in  the  practice  of  different 
nations  on  this  subject.  Even  in  England  and  America,  the 
subject,  notwithstanding  the  numerous  judicial  decisions,  which 
have  from  time  to  time  been  made,  is  hot  without  its  difficulties 
and  embarrassments.^ 

§  1305.  Independent  of  the  question  as  to  proof  there  is  an- 
other question,  as  to  the  effect^  which  is  to  be  given  to  foreign 
judgments,  when  duly  authenticated,  in  the  tribunals  of  other 
nations,  either  as  matter  to  maintain  a  suit,  or  to  found  a  de- 
fence to  a  suit.  Upon  this  subject,  also,  different  nations  are  not 
entirely  agreed  in  opinion  or  practice.  Most,  if  not  all  of  them, 
profess  to  give  some  effect  to  such  judgments ;  but  many  excep- 
tions are  allowed,  which  either  demolish  the  whole  efficiency  of 
the  judgment,  as  such,  or  leave  it  open  to  collateral  proofs,  which 
in  a  great  measure  impair  its  validity.  To  treat  suitably  of  this 
subject  would  require  a  large  dissertation,  and  appropriately 
belongs  to  another  branch  of  public  law.^ 

§  1306.   The  general  rule  of  the  common  law,  recognized  both 


1  Journal  of  Convention,  p.  228,  305,  320,  321. 

^  Sec  Starkie  on  Evid.  P.  2,  §  92,  p.  251,  and  note  to  American  cd.  P.  4,  p.  569 ;  Apple- 
ton  V.  Braylrrookf  6  M.  &  Sclw.  34 ;  Livingston  v.  Maryland  Insurance  Company,  6  Cranch, 
274;  B.  c.  2  Petere's  Cond.  R.  370;  Talbot  v.  Seeman,  I  Cranch,  1, 38 ;  8.  c.  1  Peten's 
Cond.  R.  229 ;  Raynham  v.  Canton,  3  Pick.  R.  293 ;  Consequa  v.  Willings,  1  Peten's 
Cir.  R.  225, 229  ;  Cliurch  v.  Uubbard,  2  Cranch,  187, 238 ;  8.  c.  1  Peters's  Cond.  R.  385 ; 
Yeaton  v.  Fry,  5  Cranch,  235,  343 ;  s.  c.  2  Pctcrs's  Cond.  R.  273 ;  Picton's  Case,  24 
Howell's  State  Trials,  494,  &c. ;  Vandervoorst  v.  Smith,  3  Caines's  R.  155;  Delq/Mv, 
Uurd,  3  Johns.  R.  310.  See  also  Pardessus,  Cours  de  Droit  Commcr.  P.  6,  tit.  7,  ch. 
2  partout.     [See  also  3  Sum.  R.  458 ;  2  B.  &  Adolph.  951 ;  2  H.  Bl.  409,  410.] 

*  Sec  authorities  in  preceding  note,  and  Walker  v.  Whittier,  1  Doug.  R.  1 ;  Phillips  ▼. 
Hunter,  2  H.  Bl.  409 ;  Johnson's  Dig.  of  New  York  Rep.  Evid.  V. ;  Starkie  on  Evidenoo, 
P.  2,  ^  67,  p.  206 ;  Id.  §  68,  p.  214 ;  Bissell  v.  Briggs,  9  Mass.  R.  462 ;  Bigelow's  Digest, 
Evid,  C,  Judgment,  D.  £.  F.  H.  I. ;  Ilitchcock  ▼:  Aicken,  1  Caines's  R.  460. 
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in  England  and  America,  is,  that  foreign  judgments  are  [only] 
primdfdde  evidence  af  the  right  and  matter,  which  they  purport 
to  decide.  At  least,  this  may  be  asserted  to  be  in  England  the 
preponderating  weight  of  opinion,^  and  in  America  it  has  been 
held,  upon  many  occasions,^  though  its  correctness  has  been 
recently  questioned,  upon  principle  and  authority,  with  much 
acuteness.^ 

§  1307.  Before  the  revolution,  the  colonies  were  deemed  for- 
eign to  each  other,  as  the  British  colonies  are  still  deemed  foreign 
to  the  mother  country,  and,  of  course,  their  judgments  were 
deemed  foreign  judgments  within  the  scope  of  the  foregoing 
rule.*  It  followed,  that  the  judgments  of  one  colony  were 
deemed  reexaminable  in  another,  not  only  as  to  the  jurisdiction 
of  the  court,  which  pronounced  them ;  but  also  as  to  the  merits 
of  the  controversy  to  the  extent,  in  which  they  were  then  under- 
stood to  be  reexaminable  in  England.  In  some  of  the  colonies, 
however,  laws  had  been  passed,  which  put  judgments  in  the 
neighboring  colonies  upon  a  like  footing  with  domestic  judg- 
ments, as  to  their  conclusiveness,  when  the  court  possessed  juris- 
diction.^ The  reasonable  construction  of  the  article  of  the  con- 
federation on  this  subject  is,  that  it  was  intended  to  give  the  same 
conclusive  effect  to  judgments  of  all  the  states,  so  as  to  promote 
uniformity,  as  well  as  certainty,  in  the  rule  among  them.  It  is 
probable,  that  it  did  not  invariably,  and  perhaps  not  generally, 
receive  such  a  construction ;  and  the  amendment  in  the  constitu- 
tion was,  without  question,  designed  to  cure  the  defects  in  the 
existing  provision.^ 

§  1308.  The  clause  of  the  constitution  propounds  three  distinct 
objects ;  first,  to  declare,  that  full  faith  and  credit  shall  be  given 


1  [Houlditch  V.  Donegal,  8  Bligh,  301 ;  Bank  of  Australasia  v.  Nias,  16  Q.  B.  Rep.  717 ; 
Story  on  Confl.  of  Laws,  4  606.] 

^  Sec  authorities  in  preceding  notes ;  and  Starkio  on  Evid.  P.  2,  §  67 ;  p.  206  to  216, 
and  notes  of  American  cd.  Ibid. ;  Plummer  v.  Woodbowme^  4  Barn.  &  Crcssw.  625. 

»  Starkie  on  Evid.  P.  2,  ^  67,  p.  206  to  216 ;  Bigelow's  Dig.  Evid,  C.  and  cases  cited 
in  Kaims's  Equity,  B.  3,  ch.  8,  p.  375 ;  Story  on  Confl.  of  Laws,  4  608,  and  cases  cited. 

*  Bissell  V.  Brings,  9  Mass.  K.  462  ;  Commonwealth  v.  Green,  17  Mass.  R.  515,  543. 

^  This  was  done  in  Massachusetts  by  the  Provincial  act  of  14  Geo.  3,  ch.  2,  as  to 
jadgments  of  the  courts  of  the  neighboring  colonies.  See  Bissdl  y.  Briggs,  9  Mass. 
R.  452,  465 ;  Ancient  Colony  and  Province  Laws,  [ed.  1814,]  p.  684. 

«  See  Kibbe  v.  Kibbe,  1786,  Kirby,  R.  119;  James  v.  Allen,  1786, 1  Dall.  R.  188; 
Phelps  v.  Holker,  1788,  1  Dall.  R.  261 ;  3  Jour,  of  Congress,  12  Nov.  1777,  p.  493; 
8.  c.  1  Secret  Journal,  p.  366 ;  Hitchcock  r.  Aicken,  1  Caines's  R.  460,  478,  479. 
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the  records,  &c.  of  every  other  state ;  secondly,  to  prescribe  the 
manner  of  authenticating  them ;  and  thirdly,  to  prescribe  their 
effect,  when  so  authenticated.  The  first  is  declared,  and  estab- 
lished by  the  constitution  itself,  and  is  to  receive  no  aid,  nor  is  it 
susceptible  of  any  qualification  by  congress.  The  other  two  are 
expressly  subjected  to  the  legislative  power. 

§  1309.  Let  us  then  examine,  what  is  the  true  meaning  and  in- 
terpretation of  each  section  of  the  clause.  "  Full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  state."  The  language  is  positive, 
and  declaratory,  leaving  nothing  to  future  legislation.  v"Fq11 
faith  and  credit  shall  be  given ; "  what,  then,  is  meant  by  full 
faith  and  credit  ?  Does  it  import  no  more  than  that  the  same 
faith  and  credit  are  to  be  given  to  them,  which,  by  the  comity  of 
nations,  is  ordinarily  conceded  to  all  foreign  judgments?  Or  is 
it  intended  to  give  them  a  more  conclusive  efficiency,  approaching 
to,  if  not  identical  with,  that  of  domestic  judgments;  bo  that,  if 
the  jurisdiction  of  the  court  be  established,  the  judgment  shall  be 
conclusive,  as  to  the  merits  ?  The  latter  seems  to  be  the  true 
object  of  the  clause ;  and,  indeed,  it  seems  difficult  to  assign  any 
other  adequate  motive  for  the  insertion  of  the  clause,  both  in  the 
confederation  and  in  the  constitution.  The  framers  of  both  in- 
struments must  be  presumed  to  have  known,  that  by  the  general 
comity  of  nations,  and  the  long-established  rules  of  the  common 
law,  both  in  England  and  America,  foreign  judgments  were  jwyittf 
facie  evidence  of  their  own  correctness.  They  might  be  im- 
pugned for  their  injustice,  or  irregularity;  but  they  were  ad- 
mitted to  be  a  good  ground  of  action  here,  and  stood  firm,  until 
impeached  agd  overthrown  by  competent  evidence,  introduced 
by  the  adverse  party.  It  is  hardly  conceivable,  that  so  much 
solicitude  should  have  been  exhibited  to  introduce,  as  between 
confederated  states,  much  less  between  states  united  under  the 
same  national  government,  a  clause  merely  affirmative  of  an  es- 
tablished rule  of  law,  and  not  denied  to  the  humblest  or  most 
distant  foreign  nation.  It  was  hardly  supposable,  that  the  states 
would  deal  less  favorably  with  each  other  on  such  a  subject| 
where  they  could  not  but  have  a  common  interest,  than  with  for- 
eigners. A  motive  of  a  higher  kind  must  naturally  have  directed 
them  to  the  provision.  It  must  have  been,  "  to  form  a  more  per- 
fect union,"  and  to  give  to  each  state  a  higher  security  and  con- 
fidence in  the  others,  by  attributing  a  superior  sanctity  and 
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conclusiveness  to  the  public  acts  and  judicial  proceedings  of  all. 
There  could  be  no  reasonable  objection  to  such  a  course.  On 
the  other  hand,  there  were  many  reasons  in  its  favor.  The  states 
were  united  in  an  indissoluble  bond  with  each  other.  The  com- 
mercial and  other  intercourse  with  each  other  would  be  constant, 
and  infinitely  diversified.  Credit  would  be  everywhere  given  and 
received;  and  rights  and  property  would  belong  to  citizens  of 
every  state,  in  many  other  states  than  that  in  which  they  resided. 
Under  such  circumstances  it  could  scarcely  consist  with  the 
peace  of  society,  or  with  the  interest  and  security  of  individuals, 
with  the  public  or  with  private  good,  that  questions  and  titles, 
once  deliberately  tried  and  decided  in  one  state,  should  be  open 
to  litigation  again  and  again,  as  often  as  either  of  the  parties,  or 
their  privies,  should  choose  to  remove  from  one  jurisdiction  to 
another.  It  would  occasion  infinite  injustice,  after  such  trial  and 
decision,  again  to  open  and  reexamine  all  the  merits  of  the  case. 
It  might  be  done  at  a  distance  from  the  original  place  of  the 
transaction ;  after  the  removal  or  death  of  witnesses,  or  the  loss 
of  other  testimony ;  after  a  long  lapse  of  time,  and  under  circum- 
stances wholly  unfavorable  to  a  just  understanding  of  the  case. 

§  1310.  If  it  should  be  said,  that  the  judgment  might  be  unjust 
upon  the  merits,  or  erroneous  in  point  of  law,  the  proper  answer 
is,  that  if  true,  that  would  furnish  no  ground  for  interference ;  for 
the  evils  of  a  new  trial  would  be  greater  than  it  would  cure. 
Every  such  judgment  ought  to  be  presumed  to  be  correct,  and 
founded  in  justice.  And  what  security  is  there,  that  the  new 
judgment  upon  the  reexamination,  would  be  more  just,  or  more 
conformable  to  law,  than  the  first  ?  What  state  has  a  right  to 
proclaim,  that  the  judgments  of  its  own  courts  are  better  founded 
in  law  or  in  justice,  than  those  of  any  other  state  ?  The  evils  of 
introducing  a  general  system  of  reexamination  of  the  judicial  pro- 
ceedings of  other  states,  whose  connections  are  so  intimate,  and 
whose  rights  are  so  interwoven  with  our  own,  would  far  out- 
weigh any  supposable  benefits  from  an  imagined  superior  justice 
in  a  few  cases.^  Motives  of  this  sort,  founded  upon  an  enlarged 
confidence,  and  reciprocal  duties,  might  well  be  presumed  to 
have  entered  into  the  minds  of  the  framers  of  the  confederation, 
and  the  constitution.     They  intended  to.  giv^,  not  only  faith  and 


1  Green  v.  Sarmienio,  I  Fctera's  Cir.  R.  74,  78  to  80 ;  Hitchcock  ▼.  Aicken)  1  Gaines's 
B.462. 
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credit  to  the  public  acts,  records,  and  judicial  proceedings  of  each 
of  the  states,  such  as  belonged  to  those  of  all  foreign  nations  itnd 
tribunals;  but  to  give  to  them /m// faith  and  credit;  that  is,  to 
attribute  to  them  positive  and  absolute  verity,  so  that  they  cannot 
be  contradicted,  or  the  truth  of  them  be  denied,  any  more  than  in 
the  state  where  they  originated.^ 

§  1311.  The  next  clause  of  the  section  is,  "  And  the  congress 
may  by  general  laws  prescribe  the  manner,  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  —  and  the  effect  there' 
oP'^  It  is  obvious,  that  this  clause,  so  far  as  it  authorizes  con- 
gress to  prescribe  the  mode  of  authentication,  is  wholly  beside 
the  purpose  of  the  preceding.  Whatever  may  be  the  faith  and 
credit  due  to  the  public  acts,  records,  and  proceedings  of  other 
states,  whether  primd  facie  evidence  only,  or  conclusive  evi- 
dence ;  still  the  mode  of  establishing  them  in  proof  is  of  very 
great  importance,  and  upon  which  a  diversity  of  rules  exists  in 
different  countries.  The  object  of  the  present  provision  is  to  in- 
troduce uniformity  in  the  rules  of  proof,  (which  could  alone  be 
done  by  congress).  It  is  certainly  a  great  improvement  upon 
the  parallel  article  of  the  confederation.  That  left  it  wholly  to 
the  states  themselves  to  require  any  proof  of  public  acts,  records, 
and  proceedings,  which  they  might  from  time  to  time  deem  ad- 
visable ;  and  where  no  rule  was  prescribed,  the  subject  was  open 
to  the  decision  of  the  judicial  tribunals,  according  to  their  own 
views  of  the  local  usage  and  jurisprudence.  Many  embarrass- 
ments must  necessarily  have  grown  out  of  such  a  state  of  things. 
The  provision,  therefore,  comes  recommended  by  every  consider- 
ation of  wisdom  and  convenience,  of  public  peace  and  private 
seourity. 

§  1312.  But  the  clause  does  not  stop  here.  The  words  added 
are,  "  and  the  effect  thereof."  Upon  the  proper  interpretation  of 
these  words  some  diversity  of  opinion  has  been  judicially  ex- 
pressed. Some  learned  judges  have  thought,  that  the  word 
"  thereof"  had  reference  to  the  proof,  or  authentication ;  so  as  to 
read, "  and  to  prescribe  the  effect  of  such  proof,  or  authentication.** 
Others  have  thought,  that  it  referred  to  the  antecedent  words, 
"  acts,  records,  and  proceedings ; "  so  as  to  read, "  and  to  pre- 


1  Green  y.  Sarmiento,  1  Petcra's  Cir.  R.  74,  SO,  81 ;  Btesdl  T.  Brings,  9  Mass.  B.  468, 
467 ;  Commonwealth  y.  Green,  17  3iass.  B.  515,  544,  545. 
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scribe  the  effect  of  such  acts,  records,  and  proceedings."  ^  Those, 
who  were  of  opinion,  that  the  preceding  section  of  the  clause 
made  judgments  in  one  state  conclusive  in  all  others,  naturally 
adopted  the  former  opinion  ;  for  otherwise  the  power  to  declare 
the  effect  would  be  wholly  senseless  ;  or  congress  could  possess 
the  power  to  repeal  or  vary  the  full  faith  and  credit  given  by  that 
section.  Those,  who  were  of  opinion,  that  such  judgments  were 
not  conclusive,  but  only  primd  facie  evidence,  as  naturally  em- 
braced the  other  opinion;  and  supposed,  that  until  congress 
should,  by  law,  declare  what  the  effect  of  such  judgment  should 
be,  they  remained  only  primd  facie  evidence. 

§  1313.  The  former  seems  now  to  be  considered  the  sounder 
interpretation.  But  it  is  not,  practically  speaking,  of  much  im- 
portance, which  interpretation  prevails ;  since  each  admits  the 
competency  of  congress  to  declare  the  effect  of  judgments,  when 
duly  authenticated  ;  so  always,  that  full  faith  and  credit  are  given 
to  them ;  and  congress  by  their  legislation  have  already  carried 
into  operation  the  objects  of  the  clause.  The  act  of  26th  of 
May,  1790,  ch.  39,  (ch.  11,)  after  providing  for  the  mode  of  au- 
thenticating the  acts,  records,  and  judicial  proceedings  of  the 
states,  has  declared,  '^  and  the  said  records  and  judicial  proceed- 
ings, authenticated  as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  withip  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  of  the  state,  from  whence  the 
said  records  are  or  shall  be  taken."  ^  It  has  been  settled  upon 
solemn  argument,  that  this  enactment  does  declare  the  effect 
of  the  records,  as  evidence,  when  duly  authenticated.  It  gives 
them  the  same  faith  and  credit,  as  they  have  in  the  state  court, 
from  which  they  are  taken.  If  in  such  court  they  have  the  faith 
and  credit  of  the  highest  nature,  that  is  to  say,  of  record  evi- 
dence, they  must  have  the  same  faith  and  credit  in  every  other 
court  So,  that  congress  have  declared  the  effect  of  the  records, 
by  declaring,  what  degree  of  faith  and  credit  shall  be  given  to 
them.  If  a  judgment  is  conclusive  in  the  state,  where  it  is  pro- 
nounced, it  is  equally  conclusive  everywhere.     If  reexaminable 


^  See  Bissell  y.  Brigps,  9  Mass.  K.  462,  467 ;  Hitchcock  t.  Aicken,  1  Gaines's  R.  460 ; 
Green  v.  Sarmiento,  1  Pcters's  Circt.  B.  74 ;  Fidd  v.  GiLbs,  Id.  155;  Commonwealth  t. 
Green,  17  Mass.  R.  515,  544,  545. 

^  By  the  act  of  27th  March,  1804,  ch.  56,  the  provisions  of  the  act  of  1790  are  en- 
larged, so  as  to  cover  some  omissions,  such  as  state  office  books,  the  records  of  territo- 
rial courts,  &c. 
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there,  it  is  open  to  the  same  inquiries  in  every  other  state.^  It  is, 
therefore,  put  upon  the  same  footing,  as  a  domestic  judgment. 
But  this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the 
court,  in  which  the  original  judgment  was  given  to  pronounce 
it ;  or  the  right  of  the  state  itself  to  exercise  authority  over  the 
persons,  or  the  subject-matter.  The  constitution  did  not  mean 
to  confer  a  new  power  or  jurisdiction;  but  simply  to  regulate 
the  effect  of  the  acknowledged  jurisdiction  over  persons  and 
things  within  their  territory.* 


1  Mils  T.  Duryee,  7  Cranch,  K.  481 ;  Uamden  t.  MOmneU,  3  Wheat.  B.  234 ;  1  Kenf  8 
Comm.  Lcct.  12,  p.  243,  244 ;  Sergeant  on  Const,  eh.  31,  [eh.  33]. 

3  BUseU  V.  Briggs,  9  Mass.  B.  462,  467 ;  Shumicay  t.  StiUman,  4  Cowen'i  B.  292 ; 
Bordtn  v.  Fitch,  13  Johns.  B.  121 ;  [1  Story  on  Confl.  of  Laws,  §  609  ;  McEbnoyU  y. 
Cohen,  13  Pet.  312;   Woody,  Watkinsm,  17  Conn.  500;  lyArcy  t. Ekckum,  11  How 
ard,  165]. 
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CHAPTER  XXX. 

POWERS  OF  CONGRESS  —  ADMISSION   OF  NEW  STATES,   AND 

ACQUISITION   OF  TERRITORY. 

§  1314.  The  third  section  of  the  fourth  article  contains  two 
distinct  clauses.  The  first  is,-^  "  New  states  may  be  admitted 
by  the  congress  into  this  union.  But  no  new  states  shall  be 
formed  or  erected  within  the  jurisdiction  of  any  other  state,  nor 
any  state  be  formed  by  the  junction  of  two  or  more  states,  or 
parts  of  states,  without  the  consent  of  the  legislature  of  the  states 
concerned,  as  well  as  of  the  congress." 

§  1315.  A  clause  on  this  subject  was  introduced  into  the  orig- 
inal draft  of  th^onstitution,  varying  in  some  respects  from  the 
present,  and  Specially  in  requiring  the  consent  of  two  thirds 
of  the  members  present  of  both  houses  to  the  admission  of  any 
new  state.  After  various  modifications,  attempted  or  carried, 
the  clause  substantially  in  its  present  form  was  agreed  to  by  the 
vote  of  eight  states  against  three.^ 

^  1316.  In  the  articles  of  confederation  no  provision  is  to  be 
found  on  this  important  subject.  Canada  was  to  be  admitted  of 
right,  upon  her  acceding  to  the  measures  of  the  United  States. 
But  no  other  colony  (by  which  was  evidently  meant  no  other 
British  colony)  was  to  be  admitted,  unless  by  the  consent  of 
nine  states.^  The  eventual  establishment  of  new  states  within 
the  limits  of  the  union  seems  to  have  been  wholly  overlooked  by 
the  Iramers  of  that  instrument.^  In  the  progress  of  the  revolu- 
tion it  was  not  only  perceived  that,  from  the  acknowledged  ex- 
tent of  the  territory  of  several  of  the  states,  and  its  geographical 
position,  it  might  be  expedient  to  divide  it  into  two  states ;  but 
a  much  more  interesting  question  arose,  to  whom  of  right  be- 
longed the  vacant  territory  appertaining  to  the  crown  at  the 
time  of  the  revolution,  whether  to  the  states,  within  whose  char- 


1  Journal  of  Convention,  p.  2J2,  307,  308,  309,  310,  311,  365,  385. 

2  Article  11.  »  The  Federalist,  Ko.  43. 
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tercd  limits  it  was  situated,  or  to  the  union  in  its  federative  ca- 
pacity. This  was  a  subject  of  long  and  ardent  controversy,  and 
(as  has  been  already  suggested)  threatened  to  disturb  the  peace, 
if  not  to  overthrow  the  government  of  the  union.^  It  was  upon 
this  ground,  that  several  of  the  states  refused  to  ratify  the  arti- 
cles of  confederation,  insisting  upon  the  right  of  the  confederacy 
to  a  portion  of  the  vacant  and  unpatented  territory  included 
within  their  chartered  limits.  Some  of  the  states  most  interested 
in  the  vacant  and  unpatented  western  territory,  at  length  yielded 
to  the  earnest  solicitations  of  congress  on  this  subject^  To  in- 
duce them  to  make  liberal  cessions,  congress  declared,  that  the 
ceded  territory  should  be  disposed  of  for  the  common  benefit  of 
the  union,  and  formed  into  republican  states,  with  the  same 
rights  of  sovereignty,  freedom,  and  independence,  as  the  other 
states ;  to  be  of  a  suitable  extent  of  territory,  not  less  than  one 
hundred,  nor  more  than  one  hundred  and  fifty  miles  square;  and 
that  the  reasonable  expenses  incurred  by  the  state,  since  the 
commencement  of  the  war,  in  subduing  British  posts,  or  in  main- 
taining and  acquiring  the  territory,  should  be  reij^ursed.^  y 

§  1317.  Of  the  power  of  the  general  governi^Ht  thus  consti- 
tutionally  to  acquire  territory  under  the  articles  of  the  confedera- 
tion, serious  doubts  were  at  the  time  expressed;  more  serious 
than,  perhaps,  upon  sober  argument,  could  be  justified.  It  is 
difficult  to  conceive,  why  the  common  attribute  of  sovereignty, 
the  power  to  acquire  lands  by  cession,  or  by  conquest,  did  not 
apply  to  the  government  of  the  union,  in  common  with  other 
[overeignties ;  unless  the  declaration,  that  every  power  not  ex* 
prcssly  delegated  was  retained  by  the  states,  amounted  to  (which 
admitted  of  some  doubt)  a  constitutional  prohibition.*  Upon 
more  than  one  occasion  it  has  been  boldly  pronounced  to  have 
been  founded  in  usurpation.  "  It  is  now  no  longer,"  said  the 
Federalist  in  1788,  "a  point  of  speculation  and  hope,  that  the 

1  2  ritk.  Hist.  oh.  1 1,  p.  17,  19,  24,  27,  28,  29  to  32 ;  Id.  32  to  36 ;  1  Kent's  Comm. 
Lcct.  10,  p.  197,  198.  See  also,  1  Secret  Joamals  of  Congress  in  1775,  p.  368  to  386 ; 
Id.  433  to  438  ;  Id.  445,  446. 

2  1  Tuck.  Black.  Comm.  App.  283,  284,  285,  286 ;  2  Pitkin's  Hist.  ch.  11,  p.  33  to 
36  ;  1  TJ.  S.  Laws,  (Dunne  &  Bioren's  Edition,)  p.  467,  472 ;  ante,  vol.  1,  S  227,  228. 

8  Sec  1  Secret  Journals  of  Conprcss,  6tli  Sept.  1 780,  p.  440  to  444 ;  6  Jonmal  of  Con- 
gress, 10th  Oct.  1780,  p.  213 ;  2  Pitkin's  Hist.  ch.  1 1 ,  p.  34,  35,  36  ;  7  Journal  of  Con- 
gress, 1st  March,  1781,  p.  43  to  48;  Land  Laws  of  U.  S.  Introductory  chapter,  1  U.  S. 
Laws,  p.  452,  (Duanc  &  Biorcn's  Edition). 

*  See  Amer.  Insur.  Company  v.  Canter,  1  Pctcrs^s  Sup.  R.  511,  542. 
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western  territory  is  a  mine  of  vast  wealth  to  the  United  States ; 
and  although  it  is  not  of  such  a  nature,  as  to  extricate  them 
from  their  present  distresses,  or  for  some  time  to  come  to  yield 
any  regular  supplies  for  the  public  expenses ;  yet  it  must  here- 
after be  able,  under  proper  management,  both  to  effect  a  grad- 
ual discharge  of  the  domestic  debt,  and  to  furnish  for  a  certain 
period  liberal  tributes  to  the  federal  treasury.  A  very  large  pro- 
portion of  this  fund  has  been  already  surrendered  by  individual 
states ;  and  it  may  with  reason  be  expected,  that  the  remaining 
states  will  not  persist  in  withholding  similar  proofs  of  their 
equity  and  generosity.  We  may  calculate,  therefore,  that  a  rich 
and  fertile  soil,  of  an  area  equal  to  the  inhabited  extent  of  the 
United  States,  will  soon  become  a  national  stock.  Congress 
have  assumed  the  administration  of  this  stock.  They  have  be- 
gun to  make  it  productive.  Congress  have  undertaken  to  do 
more ;  they  have  proceeded  to  form  new  states ;  to  erect  tempo- 
rary governments ;  to  appoint  officers  for  them ;  and  to  prescribe 
the  conditions,  on  which  such  states  shall  be  admitted  into  the 
confederacy.  All  this  has  been  done^  mid  done  wilhaut  the  least 
color  of  constitutional  authority.  Yet  no  blame  has  been  whis- 
pered, and  no  alarm  has  been  soundedc''  ^ 
I  J  i^  c  ^  1318.  The  truth  is,  that  the  importance,  and  even  justice  of 
the  title  to  the  public  lands  on  the  part  of  the  federal  govern- 
ment, and  the  additional  security,  which  it  gave  to  the  union, 
overcame  all  scruples  of  the  people,  as  to  its  constitutional  char- 
acter. The  measure,  to  which  the  Federalist  alludes  in  such 
emphatic  terms,  is  the  famous  ordinance  of  congress,  of  the  13th 
of  July,  1787,  which  has  ever  since  constituted,  in  most  respects, 
the  model  of  all  our  territorial  governments ;  and  is  equally  re-; 
markable  for  the  brevity  and  exactness  of  its  text,  and  for  its 
masterly  display  of  the  fundamental  principles  of  civil  and  relig- 
ious liberty.  It  begins  by  providing  a  scheme  for  the  descent 
and  distributions  of  estates  equally  among  all  the  children,  and 
their  representatives,  or  other  relatives  of  the  deceased  in  equal 
degree,  making  no  distinction  between  the  whole  and  half  blood; 
and  for  the  mode  of  disposing  of  real  estate  by  will,  and  by  con- 
veyances. It  then  proceeds  to  provide  for  the  organization  of 
the  territorial  governments,  according  to  their  progress  in  popu- 
lation, confiding  the  whole  power  to  a  governor  and  judges  in 

X  The  Federalist,  No.  38, 42,  43. 
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the  first  instance,  subject  to  the  control  of  congress.  As  soon 
as  the  territory  contains  five  thousand  inhabitants^  it  provides 
for  the  establishment  of  a  general  legislature,  to  consist  of  three 
branches,  a  governor,  a  legislative  council,  and  a  house  of  repre- 
sentatives; with  a  power  to  the  legislature  to  appoint  a  delegate 
to  congress.  Jfi,  then  proceeds  to  state  certain  fundamental 
articles  of  compact  between  the  original  states,  and  the  people 
and  states  in  the  territory,  which  are  to  remain  unalterable,  un- 
less by  common  consent.*'  The  first  provides  for  freedom  of  re- 
ligious opinions  and  worshipw^AThe  second  provides  for  the  right 
to  the  writ  of  habeas  corpus;  for  the  trial  by  jury ;  for  a  propor- 
tionate representation  in  the  legislature;  for  judicial  proceedings 
according  to  the  course  of  the  common  law;  for  capital  oflences 
being  bailable;  for  fines  being  moderate,  and  punishments  not 
cruel  or  unusual;  for  no  man's  being  deprived  of  his  liberty  or 
property,  but  by  the  judgment  of  his  peers,  or  the  law  of  the 
land ;  for  full  compensation  for  property  taken,  or  services  de- 
manded for  the  public  exigencies;  "and  for  the  just  preservation 
of  rights  and  property,  that  no  law  ought  ever  to  be  made,  or 
have  force  in  the  said  territory,  that  shall  in  any  manner  what- 
ever interfere  with^  or  affect  private  contracts  or  enffOffementSj 
bond  Jide,  and  without  fraud  previously  formed.\\\  The  third 
provides  for  the  encouragement  of  religion,  and  education,  and 
schools,  and  for  good  faith  and  due  respect  for  the  rights  and 
property  of  the  Indians.  -  The  fourth  provides,  that  the  territory 
and  states  formed  therein  shall  forever  remain  a  part  of  the  con- 
federacy, subject  to  the  constitutional  authority  of  congress; 
that  the  inhabitants  shall  be  liable  to  be  taxed  proportionately 
for  the  public  expenses;  that  the  legislatures  in  the  territory 
shall  never  interfere  with  the  primary  disposal  of  the  soil  by 
congress,  nor  with  their  regulations  for  securing  the  title  to  the 
soil  to  purchasers ;  that  no  ta^  shall  be  imposed  on  lands,  the 
property  of  the  United  States ;  and  non-resident  proprietors  shall 
not  be  taxed  more  than  residents;  that  the  navigable  waters 
leading  into  the  Mississippi  and  St,  Lawrence,  and  the  carrying 
places  between  the  same  shall  be  common  highways,  and  for- 
ever free, '  The  fifth  provides,  that  there  shall  be  formed  in.  the. 
territory  not  less  than  three,  nor  more  than  five  states  with  cer- 
tain boundaries ;  and  whenever  any  of  the  said  states  shall  con- 
tain 60j000  free  inhabitants,  such  state  shall  (and  may  before) 
be  admitted  by  its  delegates  into  congress  on  an  equal  footing 
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with  the  original  states  in  all  respects  whatever,  and  shall  be  at 
liberty  to  form  a  permanent  constitution  and  state  government, 
provided  it  shall  be  republican,  and  in  conformity  to  these  arti- 
cles of  compact  The  sixth  and  last  provides,  that  there  shall 
be  neither  slavery  nor  involuntary  servitude  in  the  said  territory, 
otherwise  than  in  the  punishment  of  crimes;  but  fugitives  from 
other  states,  owing  service  therein,  may  be  reclaimed.^      Such 


1  See  3  Story's  Laws  of  United  States,  App.  2073,  &c. ;  1  Tuck.  Black.  Comm. 
App.  278,  282. 

[In  the  recent  important  case  of  Dred  Scott  v.  Sanfordf  19  Howard,  S.  C.  K.  395,  tho 
majority  of  the  Sapreme  Court  were  of  opinion,  that  the  clause  in  Uje  ordinance  of  1787, 
prohibiting  citizens  of  the  United  States  from  taking  their  slaves  with  them  when  they 
removed  to  the  territory  covered  by  the  ordinance,  and  there  holding  them  as  slaves, 
.  was  unconstitutional  and  void ;  and  they  held  that  any  citizen  might  lawfully  remove 
■thither  with  his  slaves,  without  thereby  entitling  them  to  freedom.  Tnncy,  C.  J.,  in 
(Support  of  this  opinion,  said :  —  "The  act  of  congress,  upon  which  the  plaintiff  relies, 
declares  that  slavery  and  involuntary  8er>'itude,  except  as  a  punishment  for  crime,  shall 
be  forever  prohibited  in  all  that  part  of  tho  territory  ceded  by  France,  under  the  name 
of  Louisiana,  which  lies  north  of  thirty-six  degrees  thirty  minutes  north  latitude,  and 
not  included  within  the  limits  of  Missouri.  And  the  difficultv  which  meets  us  at  the 
threshold  of  this  part  of  the  inquiry'  is,  whether  congress  was  authorized  to  j)ass  this 
law  under  any  of  tho  powers  granted  to  it  by  the  constitution  ;  for  if  the  authority  ii 
not  given  by  that  instrument,  it  is  the  duty  of  this  court  to  declare  it  void  and  inopera- 
tive, and  incapable  of  conferring  freedom  upon  any  one  who  is  held  as  a  slave  under 
the  laws  of  any  one  of  the  states. 

"  The  counsel  for  the  plaintiff  has  laid  much  stress  upon  that  article  in  the  constitu- 
tion which  confers  on  congress  the  power  *  to  dispose  of  and  make  all  needful  niles  andf 
regulations  re««pecting  the  territory  or  other  property  belonging  to  the  United  States ; '" 
but,  in  the  judgment  of  the  court,  that  provision  has  no  bearing  on  the  present  contro- 
versy, and  the  power  there  given,  whatever  it  may  1)C,  is  confined,  and  was  intended  to- 
be  confined,  to  the  territory  which  at  that  time  belonged  to,  or  was  claimed  by,  the 
United  States,  and  was  within  their  boundaries  as  settled  by  the  treaty  with  Great  Brit- 
ain, and  can  haye  no  influence  upon  a  territory  afterwards  acquired  from  a  foreign  gov-| 
emment.  It  was  a  special  provision  for  a  known  and  particular  territory,  and  to  meeti 
a  present  emergency,  and  nothing  more. 

"  A  brief  summary  of  the  history  of  the  times,  as  well  as  the  careful  and  measured 
terms  in  which  tho  article  is  framed,  will  show  the  coiTcctness  of  tli^s  proposition. 

"  It  will  be  remembered  that,  from  the  commencement  of  the  revolutionary  war,  seri- 
ous difficulties  existed  l)etween  tho  states,  in  relation  to  the  disposition  of  large  and  un- 
settled territories  which  were  included  in  the  chartered  limits  of  some  of  tho  states. 
And  some  of  the  other  states,  and  more  especially  Maryland,  which  had  no  unsettled' 
lands,  insisted  that  as  the  unoccupied  lands,  if  wrested  from  Great  Britain,  woufd  owe 
their  preservation  to  the  common  purse  and  the  common  sword,  the  money  ari-sing  from* 
them  ought  to  be  applied  in  just  proportion  among  the  several  states  to  pay  tho  ex- 
penses of  the  war,  and  ought  not  to  bo  appropriated  to  the  use  of  the  state  in  whose 
chartered  limits  they  might  happen  to  lie,  to  the  exclusion  of  the  other  states,  by  whose- 
combined  efforts  and  common  expense  the  territory  was  defended  and  preserved  against 
the  claim  of  the  British  government. 

"  These  difficoltieB  caused  much  'uneasiness  during  the  war,  while  the  issue  was  iir 
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is  a  brief  outline  of  this  most  important  ordinance,  the  effects 
of  which  upon  the  destinies  of  the  country  have  already  been 

some  degree  doubtful,  and  the  future  Itoundarics  of  the  United  States  yet  to  be  defined 
by  treaty,  if  we  achieved  our  inde{>endence. 

"  The  majority  of  the  conj^rcss  of  the  confederation  obviously  concurred  in  opinion 
M'ith  the  state  of  Maryland,  and  desired  to  obtain  from  the  states  which  claimed  it  a  ces- 
sion of  this  territory,  in  order  that  contjress  might  raise  money  on  this  security  to  carry 
on  the  war.  Xhis  appears  by  the  resolution  passed  on  the  6th  pf  September.  1780. 
strongly  urging  the  states  to  cede  these  hmds  to  the  United  States,  both  for  the  sake  of 
peace  and  union  among  themselves,  and  to  maintain  the  public  credit ;  and  this  w^as 
followed  by  the  resolution  of  Dctol>cr  lOth,  1780.  by  which  congress  pledged  itself,  that 
if  the  lands  were  ceded,  as  recommended  by  the  resolution  aliove  mentioned,  they 
should  be  disposed  of  for  the  common  benefit  of  the  United  States,  and  be  settled  and 
fonned  into  distinct  republican  states,  which  should  become  members  of  the  federal 
union,  and  have  the  same  rights  of  sovereignty,  and  freedom,  and  independence,  as 
other  States. 

"But  these  difiicnlties  became  much  more  serious  after  peace  took  place,  and  the 
boundaries  of  the  United  States  were  established.  Every  state,  at  that  time,  felt  severely 
the  pressure  of  its  war  debt ;  but  in  Virginia,  and  some  other  states,  there  were  large 
territories  of  unsettled  lands,  the  sale  of  which  would  enable  them  to  discharge  their 
obligations  without  much  inconvenience;  while  other  states,  which  had  no  such  re- 
source, saw  l)cfore  them  many  years  of  heavy  and  burdensome  taxation ;  and  the  latter 
insisted,  for  the  reasons  before  stated,  that  these  unsettled  lands  should  be  treated  as  the 
common  jiroperty  of  the  states,  and  the  proceeds  ap])lied  to  their  common  benefit. 

"  The  letters  from  the  statesmen  of  that  day  will  show  how  much  this  controverej 
occupied  their  thoughts,  and  the  dangers  that  were  apprehended  from  it.  It  was  the 
disturbing  element  of  the  time,  and  fears  were  entertained  that  it  might  dissolve  the 
confederation  by  which  the  states  were  then  united. 

"  These  fears  and  dangers  were,  however,  at  once  removed,  when  the  state  of  Vir- 
ginia, iix. 172x4,  voluntarily  ceded  to  the  United  States  the  immense  tract  of  country 
lying  north-west  of  the  river  Ohio,  and  which  was  within  the  acknowledged  limits  of  the 
state.  The  only  object  of  the  state  in  making  this  cession,  was  to  put  an  end  to  the 
threatening  and  exciting  controversy,  and  to  enable  the  congress  of  that  time  to  dispose 
of  tlie  lands,  and  ajipropriate  the  proceeds  as  a  common  fund  for  the  common  bene- 
fit of  the  states.  It  was  not  ceded,  because  it  was  inconvenient  to  the  state  to  hold  oud 
govern  it,  nor  from  any  expectation  that  it  could  be  better  or  more  conveniently  gov- 
erned by  the  United  States. 

"  The  example  of  Virginia  was  soon  afterwards  followed  by  other  states,  and,  at  tlie 
time  of  the  adoption  of  the  constitution,  all  of  the  states,  similarly  situated,  had  ceded 
their  unappropriated  lands,  except  Korth  Carolina  and  Georgia.  The  main  object  for 
wliieh  these  cessions  were  desired  and  made,  was  on  account  of  tlieir  money  value,  and 
to  put  an  end  to  a  dangerous  controversy,  as  to  who  was  justly  entitled  to  the  proceeds 
when  the  land  should  be  sold.  It  is  necessary  to  bring  this  part  of  the  history  of  diese 
cessions  thus  distinctly  into  view,  because  it  will  enable  us  tlie  better  to  comprehend  the 
phraseology  of  the  article  in  the  constitution,  so  often  referred  to  in  the  ai^ument. 

**  Undoubtedly  the  powers  of  sovereignty  and  the  eminent  domain  were  ceded  with  the 
land.  This  was  essential,  in  order  to  make  it  eficctual,  and  to  accomplish  its  objects. 
But  it  must  be  remembered  that,  at  that  time,  there  was  no  government  of  the  United 
States  in  existence  with  enumerated  and  limited  powers ;  what  was  then  called  the 
United  States,  were  thirteen  separate,  sovereign,  iadepcndcnt  states,  which  bad  entered 
into  a  league  or  confederation  fur  their  mutual  protection  and  advantage,  and  the  eon- 
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abundantly  demonstrated  in  the  territory,  by  an  almost  unexam- 
pled prosperity  and  rapidity  of  population,  by  the  formation  of 


gress  of  the  United  States  was  composed  of  the  peprcsentatives  of  these  separate  sov- 
ereignties, meetings  together,  as  equals,  to  discuss  and  decide  on  certain  measures 
which  the  states,  by  the  articles  of  confederation,  had  agreed  to  submit  to  their  decision. 
Bn^  his  confederation  had  none  of  the  attributes  of  sovereignty  in  legislative,  execu- 
tive, or  Judicial  power.  It  was  little  more  than  a  congress  of  ambassadors,  authorized 
to  represent  separate  nations,  in  matters  in  which  they  had  a  common  concern. 

"  It  was  this  congress  that  accepted  the  cession  from  Virginia.  They  had  no  power  to. 
accept  it  under  the  articles  of  confederation.  But  they  had  an  undoubted  right,  as 
independent  sovereignties,  to  accept  any  cession  of  territory  for  their  common  benefit, 
whicli  all  of  them  assented  to  ;  and  it  is  equally  clear,  that  as  their  common  property, 
and  having  no  superior  to  control  them,  they  had  the  right  to  exercise  absolute  domin- 
ion over  it,  subject  only  to  the  restrictions  which  Virginia  had  imposed  in  her  act  of 
cession.  There  was,  as  we  have  said,  no  government  of  the  United  States  then  in  ex- 
istence with  special  enumerated  and  limited  powers.  The  territory  belonged  to  sover- 
eignties, who,  subject  to  the  limitations  above  mentioned,  had  a  right  to  establish  any 
form  of  government  they  pleased,  by  compact  or  treaty  among  themselves,  and  to  regu- 
late rights  of  person  and  rights  of  property  in  the  territory,  as  they  might  deem  proper. 
It  was  by  a  congress,  representing  the  authority  of  these  several  and  separate  sovereign- 
ties, and  acting  under  their  authority  and  command,  (but  not  from  any  authority  derived 
from  the  articles  of  confederation,)  that  the  instrument  usually  called  the  ordinance  of 
1787  was  adopted;  regulating  in  much  detail  the  principles  and  the  laws  by  which  this 
territory  should  be  governed ;  and  among  other  provisions,  slavery  is  prohibited  in  it. 
We  do  not  question  the  power  of  the  states,  by  agreement  among  themselves,  to  pass 
this  ordinance,  nor  its  obligatory  force  in  the  territory,  while  the  confederation  or 
.  league  of  the  states  in  their  separate  sovereign  character  continued  to  exist. 

"  This  was  the  state  of  things  when  the  constitution  of  the  United  States  was  formed. 
The  territory  ceded  by  Virginia  belonged  to  the  several  confederated  states  as  common 
property,  and  they  had  united  in  establishing  in  it  a  system  of  government  and  juris- 
pnulcncc,  in  onler  to  prepare  it  for  admission  as  states,  according  to  the  terms  of  the 
cession.  They  were  about  to  dissolve  this  federative  union,  and  to  surrender  a  portion 
of  their  independent  sovereignty  to  a  new  government,  which,  for  certain  purposes, 
would  make  the  people  of  the  several  states  one  people,  and  which  was  to  Ikj  supreme 
and  controlling  within  it4*  sphere  of  action  throughout  the  United  States ;  but  this  gov- 
ernment was  to  be  carefnlly  limited  in  its  powers,  and  to  exercise  no  authority  beyond 
those  expressly  granted  by  the  constitution,  or  necessarily  to  be  implied  from  the  lan- 
guage of  the  instrument,  and  the  objects  it  was  intended  to  accomplish ;  and  as  this 
league  of  states  would,  upon  the  adoption  of  the  new  government,  cease  to  have  any 
power  over  the  territory,  and  the  ordinance  they  had  agreed  upon  be  incapable  of  exe- 
cution, and  a  mere  nullity,  it  was  obvious  that  some  provision  was  necessary  to  give 
the  new  government  sufficient  power  to  enable  it  to  carry  into  effect  the  objects  for 
which  it  was  ceded,  and  the  compacts  and  agreements  which  the  states  had  made  with 
each  other  in  the  exercise  of  their  powers  of  sovereignty.  It  was  necessary  that  tho 
lands  should  be  sold  to  pay  tho  war  debt ;  that  a  government  and  system  of  jurispm- 
dence  should  be  maintained  in  it,  to  protect  the  citizens  of  the  United  States  who 
should  migrate  to  the  territory,  in  their  rights  of  person  and  of  property.  It  was  also 
necessary  that  the  new  govemmAlt,  about  to  be  adopted,  should  be  authorized  to  main- 
tain the  claim  of  the  United  States  to  the  unappropriated  lands  in  North  Carolina  and 
Georgia,  which  had  not  then  been  ceded,  but  the  cession  of  which  was  confidently  an- 
ticipated npon  some  terms  that  would  be  arranged  between  the  general  government 
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republican  governments,  and  by  an  enlightened  system  of  juris- 
pradence.     Already  three  states,  composing  a  part  of  that  terri- 


and  these  two  states.  Ami,  moreover,  there  were  many  articles  of  value  besides  this 
property  in  land,  such  as  amis,  military  stores,  munitions,  and  ships  of  war,  which 
were  the  common  property  of  the  states,  wlien  acting;  in  their  independent  characters 
as  confederates,  whicli  neither  tlic  new  government  nor  any  one  else  would  have  a  right 
to  take  possession  of,  or  control,  without  authority  from  them ;  and  it  was  to  place  these 
things  under  the  guardianship  and  protection  of  the  new  government,  and  to  clothe  it 
with  the  necessary  powers,  that  the  chiuse  was  inserted  in  tlio  constitution  which  gives 
congress  the  power  '  to  dispose  of  and  make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  otiier  property  lielonging  to  the  United  States/  It  was  intended 
for  a  specilic  purpose,  to  provide  for  the  things  we  have  mentioned.  It  was  to  trans- 
fer to  the  new  government  the  property  then  held  in  common  by  the  states,  and  to  give 
to  tliat  government  power  to  apply  it  to  the  objects  for  which  it  had  been  destined  by 
mutual  agrt'cment  among  the  states  before  their  league  was  dissolved.  It  applied  only 
to  the  property  which  the  states  held  in  common  at  that  time,  and  has  no  n>fercnce 
whatever  to  any  territory  or  other  property  which  the  new  sovereignty  might  afterwards 
itself  ac<[uirc. 

"  The  language  used  in  the  clause,  tlie  arrangement  and  combination  of  the  powers, 
and  the  somewhat  unusual  phraseology  it  uses,  when  it  speaks  of  the  political  power  to 
be  exercised  in  the  government  of  the  tenjiory,  all  indicate  the  design  and  moaning  of 
the  clause  to  l)e  such  as  we  have  mentioned.  It  does  not  speak  of  anif  territory',  nor  of 
tern'toriis,  but  uses  language  which,  acconling  to  its  legitimate  meaning,  points  to  a 
particular  thing.  The  power  is  given  in  relation  only  to  the  territory  of  the  United 
States  —  that  is,  to  a  tenitory  then  in  existence,  and  then  known  or  claimed  as  the 
territory  of  the  United  States.  It  l>egins  its  enumeration  of  pow^ers  by  that  of  dispos- 
ing, in  other  wonls,  making  sale  of  the  lands,  or  raising  money  from  them,  which,  as 
we  have  already  said,  was  the  main  object  of  the  cession,  and  which  is  accordingly  the 
first  tiling  provided  for  in  the  article.  It  then  gives  the  power  which  was  necessarily 
associated  with  the  dis|>osition  and  sale  of  the  lands  —  that  is,  the  power  of  making 
needful  rules  and  regulations  respecting  the  temtory.  And  whatever  construction  may 
now  be  given  to  these  words,  every  one,  we  think,  must  admit  that  they  arc  not  the 
words  usually  employed  by  statesmen  in  giving  supreme  power  of  legislation.  They 
are  certainly  very  unlike  the  words  used  in  the  power  granted  to  legislate  over  territory 
which  the  new  government  might  afterwards  itself  obtain  by  cession  from  a  staite,  cither 
for  its  scat  of  govcnimcnt,  or  for  forts,  magazines,  arsenals,  dockyards,  and  other  need- 
ful buildings. 

'*  And  the  same  power  of  making  needful  rules  respecting  the  territory  is,  in  precisely 
the  same  language,  applied  to  the  other  pmperty  l)elonging  to  the  United  States —  asso- 
ciating the  power  over  the  territory  in  this  respect  with  the  power  over  movable  or  per- 
sonal proi>crty  —  that  is,  the  ships,  arms,  and  nmnitions  of  war,  which  then  liclonged  in 
common  to  the  state  sovereignties.  And  it  will  hanlly  be  said,  that  this  power,  in  rclap 
tion  to  the  last-mentioned  objects,  was  deemed  necessary  to  be  thus  specially  given  to 
the  iitw  govcrnni^nt,  in  order  to  authorize  it  to  make  needful  rules  and  regulations  re- 
specting the  ships  it  might  itself  build,  or  arms  and  munitions  of  war  it  might  itself 
manufacture  or  provide  for  the  public  service. 

"  No  ohc,  it  is  believed,  would  think  a  moment  of  deriving  the  power  of  congress  to 
mnke  needful  rules  and  regulations  in  relation  to  property  of  this  kind  from  this  clause 
of  the  constitution.  Nor  can  it,  upon  any  fair  construction,  be  applied  to  any  property 
but  that  which  the  new  government  was  al)out  to  receive  fi-om  the  cbnfi.Mlerated  states. 
And  if  this  be  true  as  to  this  property,  it  must  bo  equally  true  and  limited  as  to  the 
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tory,  have  been  admitted  into  the  union ;  and  others  are  fast  ad- 
vancing towards  the  same  grade  of  political  dignity.^ 


territory,  which  is  so  carefully  and  precisely  coupled  with  it  —  and  like  it  referred  to  as 
property  in  the  power  granted.     The  concluding  words  of  the  clause  appear  to  render 
this  construction  irresistible;  for,  after  the  provisions  we  have  mentioned,  it  proceeds  to 
say,  *  that  nothing  in  the  constitution  shall  1x3  so  construed  as  to  prejudice  any  claims  , 
of  the  United  States,  or  of  any  particular  state.' 

"  Now,  as  we  have  l»cforc  said,  all  of  the  states,  except  North  Carolina  and  Georgia] 
had  made  the  cession  before  the  constitution  wa«  adopted,  according  to  the  rcsolutione 
of  congress  of  Octol)cr  10,  1780.  The  claims  of  other  states,  that  the  unappropriated, 
lands  in  these  two  states  should  be  applied  to  the  common  benefit,  in  like  manner,  was 
still  insisted  on,  but  refused  by  the  states.  And  this  member  of  the  clause  in  question 
evidently  applies  to  them,  and  can  api)ly  to  nothing  else.  It  was  to  exclude  the  con- 
clusion that  either  party,  by  adopting  the  constitution,  would  surrender  what  they 
deemed  their  rights.  And  when  the  latter  provision  relates  so  obviously  to  the  un- 
appropriated lands  not  yet  ceded  by  the  states,  and  the  first  clause  makes  provision  for 
those  then  actually  ceded,  it  is  impossible,  by  any  just  rule  of  construction,  to  make 
the  first  provision  general,  and  extend  to  all  territories,  which  the  federal  government 
might  in  any  way  afterwards  acquire,  when  the  latter  is  plainly  and  unequivocally  con- 
fiqpd  to  a  particular  territory ;  which  was  a  part  of  the  same  controversy,  and  involved 
in  the  same  dispute,  and  depended  upon  the  same  principles.  The  union  of  the  two  pro- 
visions in  the  same  clause  shows  that  they  were  kindred  subjects;  and  that  the  whole 
clause  is  local,  and  relates  only  to  lands,  within  the  limits  of  the  United  States,  which 
had  been  or  then  were  claimed  by  a  state ;  and  that  no  other  territory  w^as  in  the  mind 
of  the  framers  of  the  constitution,  or  intended  to  be  embraced  in  it.  Upon  any  other 
construction  it  would  be  impossible  to  account  for  the  insertion  of  the  last  provision  in 
the  place  where  it  is  found,  or  to  comprehend  why,  or  for  what  object,  it  was  associated 
with  the  previous  provision. 

"  This  view  of  the  subject  is  confirmed  by  the  manner  in  which  the  present  govern* 
ment  of  the  United  States  dealt  with  the  subject  as  soon  as  it  came  into  existence.  It 
must  bo  borne  in  mind  that  the  same  states  that  formed  the  confederation  also  formed 
and  adopted  the  new  government,  to  which  so  large  a  portion  of  their  former  sover- 
eign powers  were  surrendered.  It  must  also  be  borne  in  mind  that  all  of  these  same 
states  which  had  then  ratified  the  new  constitution  were  represented  in  the  congress 
which  passed  the  first  law  for  the  government  of  this  territory;  and  many  of  the  mem- 
bers of  that  legislative  body  had  been  deputies  from  the  states  under  the  confederation 
— had  united  in  adopting  the  ordinance  of  1787,  and  assisted  in  forming  the  new  gov- 
ernment under  which  they  were  then  acting,  and  whose  powers  they  were  then  exer- 
cising. And  it  is  obvious  from  the  law  they  passed  to  carry  into  effect  the  principles 
and  provisions  of  the  ordinance,  that  they  regarded  it  as  the  act  of  the  states  done  in 
the  exercise  of  their  legitimate  powers  at  the  time.  The  new  government  took  the 
territory  as  it  found  it,  and  in  the  condition  in  which  it  was  transferred,  and  did  not 
attempt  to  undo  any  thing  that  had  been  done.    And,  among  the  earliest  laws  passed 


1  In  Mr.  Webster's  Speech  on  Mr.  Foot^'s  Resolution,  in  January,  1830,  there  is  a 
very  interesting  and  powerful  view  of  this  subject,  which  will  amply  repay  the  dili- 
gence of  a  deliberate  perusal.  See  Webster's  Speeches,  &c.  p.  360  to  364  ;  Id.  369.  It 
is  well  known,  that  the  ordinance  of  1787  was  drawn  by  the  Hon.  Nathan  Dane  of 
Massachnsett**,  and  adopted  with  scarcely  a  verbal  alteration  by  congress.  It  is  a 
noble  and  imperishable  monament  to  his  fame. 
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§  1319.    It  was  doubtless  with  reference  principally  to  this 
territory,  that  the  article  of  the  constitution,  now  under  consider- 


nntler  the  new  government,  is  one  reviving  the  onlinanee  of  1787,  which  had  bccomo 
inoperato  and  u  nullity  upon  the  adoption  of  the  constitution.  This  hiw  introdaccs 
DO  new  form  or  principles  for  its  govenimcnt,  but  recites,  in  tho  preamble,  that  it  is 
pu.ssed  in  order  that  this  ordinance  may  continue  to  have  full  effect,  and  proceeds  to 
muke  only  those  rules  and  regulations  which  were  needful  to  adapt  it  to  the  new  gOT- 
emnient,  into  whose  hands  the  ])ower  had  fallen.  It  appears,  therefore,  that  this  con- 
grvas  regarded  the  purposes  to  which  the  land  in  this  territory  was  to  be  applied,  and 
the  form  of  govenimcnt  and  principles  of  jurisprudence  which  were  to  prevail  there, 
while  it  remained  in  the  territorial  state,  as  already  determined  on  by  die  states  when 
they  had  full  power  and  right  to  make  the  decision ;  and  that  tho  new  government, 
having  Deceived  it  in  this  condition,  ought  to  carry  substantially  into  effect  the  plans 
and  principles  which  had  l>ecn  previously  adopted  by  the  states,  and  which  no  doubt 
the  states  anticipated  when  they  surrendered  their  power  to  the  new  government.  And 
if  we  regard  this  clause  of  the  constitution  as  pointing  to  this  territory',  with  a  territo- 
rial government  already  established  in  it,  which  had  l)ecn  ceded  to  the  states  for  the 
puqioscs  hen'in  before  mentioned  —  every  wonl  in  it  is  perfectly  appropriate  and  easily 
understood,  and  the  provisions  it  contains  arc  in  perfect  harmony  with  the  objects  for 
whii-h  it  wais  ceded,  and  with  the  condition  of  its  government  as  a  territory  at  the  time. 
We  can,  then,  easily  account  for  the  mafiner  in  which  the  first  congress  legislated  On 
the  subject  —  and  can  also  understand  why  this  power  over  the  territory  was  astodated 
in  the  same  clause  with  the  other  property  of  the  United  States,  and  subjected  to  the 
like  power  of  making  needful  rules  and  regulations.  But  if  tlie  clause  is  construed  in 
the  expanded  sense  contended  for,  so  as  to  embrace  any  territory  acquired  from  a  for- 
eign nation  by  the  present  govenimcnt,  and  to  give  it  in  such  territory  a  despotic  and 
anlimited  power  over  persons  and  property,  such  as  the  confederated  states  might  ex- 
ercise in  their  common  property,  it  would  be  diflicult  to  account  for  the  phraseolc^j 
used,  when  compared  with  other  grants  of  power  —  and  also  for  its  associationVi^  the 
other  provisions  in  the  same  clause. 

"  TliC  constitution  has  always  In^en  remarkable  for  the  felicity  of  its  arrangement  of 
different  subjects,  and  the  pers]>icuity  and  appropriateness  of  tho  language  it  uses. 
But  if  tins  clause  is  construed  to  extend  to  territory  ac(iuired  by  the  present  govem- 
ment  from  a  foreign  nation,  outside  of  the  limits  of  any  charter  from  the  British  goT- 
cmmcnt  to  a  colony,  it  would  be  difficult  to  say,  why  it  was  deemed  necessary  to  give 
the  government  the  power  to  sell  any  vacant  lands  belonging  to  the  sovereignty  which 
might  be  found  within  it;  and  if  this  was  necessary,  why  the  grant  of  this  power  should 
precede  the  power  to  legislate  over  it  and  estal)lish  a  govenimcnt  there ;  and  still  more 
difficult  to  say,  why  it  was  deemed  necessary  so  specially  and  particularly  to  grant  the 
power  to  make  needful  rules  and  regulations  in  relation  to  any  personal  or  movable 
property  it  might  acquire  there.  Tor  tho  words,  other  property  necessarily,  by  every 
known  rule  of  interpretation,  must  mean  property  of  a  different  description  from  tciri- 
tory  or  land.  And  the  difficulty  would  perhaps  be  insurmountable  in  endeavoring  to 
account  for  the  last  member  of  the  sentence,  which  provider  that '  nothing  in  this  con- 
stitution shall  be  so  construed  as  to  prejudice  any  claims  of  the  United  States  or  any  par- 
ticular state,'  or  to  say  how  any  particular  state  could  have  claims  in  or  to  a  territory 
ceded  by  a  foreign  government,  or  to  account  for  associating  this  provision  with  tho 
preceding  provisions  of  the  clause,  with  which  it  would  appi'ar  to  have  no  connection. 

"  The  words  '  needful  rules  and  regulations  *  would  seem,  also,  to  have  been  can- 
tiously  used  for  some  definite  object.  They  are  not  tho  words  usually  employed  by 
statesmen,  when  they  mean  to  give  the  powers  of  sovereignty,  or  to  establish  a  goverOf 
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ation,  was  adopted.  The  general  precaution,  that  no  new  states 
shall  be  formed  without  the  concurrence  of  the  national  govern- 
ment, or  to  authorize  its  establishment.  Thus,  in  tlie  law  to  renew  and  keep  alive  the 
ordinance  of  1787,  and  to  reestablish  the  government,  the  title  of  the  law  is :  'An  act 
^o  provide  for  the  government  of  the  territory  nortli-wcst  of  the  river  Ohio/  And  in 
the  constitution,  when  granting  the  power  to  legislate  over  the  territory  that  may  bo 
selected  for  the  seat  of  government  independently  of  a  state,  it  does  not  say  congress 
shall  have  power  '  to  make  all  needful  rules  and  regulations  respecting  the  territory ; ' 
but  it  declares  that '  congress  shall  have  power  to  exercise  exclusive  legislation  in  all 
cases  whatsoever  over  such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  states  and  the  acceptance  of  congress,  become  the  seat  of  the  government 
of  the  United  States." 

"  The  words  '  rules  and  regulations '  are  usually  employed  in  the  constitution  in 
speaking  of  some  particular  specified  power  which  it  means  to  confer  on  the  govern- 
ment, and  not,  as  we  have  seen,  when  granting  general  powers  of  legislation.  As,  for 
example,  in  the  particular  power  to  congress  '  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces,  or  the  particular  and  si)ecilic  power  to  regulate 
commerce ; '  '  to  establish  an  uniform  rule  of  naturalization ; '  '  to  coin  money  and 
reijulate  the  value  thereof.'  And  to  construe  the  words  of  which  wc  are  speaking  as  a 
general  and  unlimited  grant  of  sovereignty  over  territories  which  the  government 
might  afterwards  acquire,  is  to  use  them  in  a  sense  and  fur  a  purpose  for  which  they 
were  not  used  in  any  other  part  of  the  instrument.  But  if  confined  to  a  particular 
territory,  in  which  a  government  and  laws  had  already  been  established,  but  which 
would  require  some  alterations  to  adajH  it  to  the  new  government,  the  words  arc  pecu- 
liarly applicable  and  appropriate  for  that  purpose. 

"  The  necessity  of  this  special  provision  in  relation  to  property  and  the  rights  of  prop- 
erty held  in  common  by  the  confederated  states  is  illustrated  by  the  first  clause  of  tho 
sixth  article.  This  clause  provides  that '  all  debts,  contracts,  and  engagements  entered 
into  before  tlic  adoption  of  this  constitution,  shall  l)e  as  valid  against  the  United  States 
under  this  government  as  under  the  confederation.'  This  provision,  like  the  ono 
nnder  consideration,  was  indispensable  if  the  new  constitution  was  adopted.  Tho 
new  government  was  not  a  mere  change  in  a  dynasty,  or  in  a  form  of  government, 
leaving  the  nation  or  sovereignty  the  same,  and  clothed  with  all  tho  rights,  and  bound 
by  all  the  obligations  of  the  preceding  one.  Bui  when  the  present  United  States  came 
into  existence  under  tho  new  government,  it  was  a  new  political  body,  a  new  nation, 
then  for  the  first  time  taking  its  place  in  the  family  of  nations.  It  took  nothing  by  suc- 
cession from  tho  confederation.  It  had  no  right,  as  its  successor,  to  any  property  or 
rights  of  property  which  it  had  acquired,  and  was  not  liable  for  any  of  its  obligations. 
It  was  evidently  viewed  in  this  light  by  the  framers  of  the  constitution.  And  as  the 
several  states  would  cease  to  exist  in  their  former  confederated  character  upon  the 
adoption  of  the  constitution,  and  could  not,  in  that  character,  again  assemblo  together, 
ipecial  provisions  were  indispensable  to  transfer  to  the  new  government  tho  property 
and  rights  which  at  that  time  they  held  in  common ;  and  at  the  same  time  to  authorize 
it  to  lay  taxes  and  appropriate  money  to  pay  the  common  debt  which  they  had  con- 
tracted ;  and  this  power  could  only  be  given  to  it  by  special  provisions  in  the  con- 
stitution. The  clause  in  relation  to  the  territory  and  other  property  of  the  United 
States  provided  for  the  first,  and  the  clause  last  quoted  provided  for  the  other.  They 
have  no  connection  with  the  general  powers  and  rights  of  sovereignty  delegated 
to  the  new  government,  and  can  neither  enlai^  nor  diminish  them.  They  were 
'  inserted  to  meet  a  present  emergency,  and  not  to  regulate  its  powers  as  a  govem- 
mea^ 
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raent,  and  of  the  states  concerned,  is  consonant  to  the  principles, 
which  ought  to  govern  all  such  transactions.     The  particular 


**  Indeed,  a  similar  provision  wns  deemed  necessary,  in  relation  to  treaties  made  by 
the  confederation  ;  and  when  in  the  clause  next  saccceding'  the  one  of  which  we  hare 
last  spoken,  it  is  de<'lared  that  treaties  shall  bo  the  supremo  law  of  the  land,  care  is 
taken  to  include  by  express  words,  the  treaties  made  by  the  confederated  states. 
The  lanj^ua^  is :  '  and  all  treaties  made,  or  which  shall  1)o  made,  ander  the  authority 
of  the  United  States,  shall  Ims  the  supreme  law  of  the  land.' 

"  Whether,  therefore,  we  take  the  particular  clause  in  question,  by  itself,  or  in  connec- 
tion with  the  other  provisions  of  the  constitution,  we  think  it  clear,  that  it  applies  only 
to  the  particular  territory  of  which  we  have  spoken,  and  cannot,  by  any  just  rule  of  in- 
terpretation, l)e  extended  to  territory  which  the  new  government  might  afterwards  ob- 
tain from  a  foreign  nation.  Conse<iucntly,  the  power  which  congress  may  have  law- 
fully exercised  in  this  territory,  while  it  remained  under  a  territorial  government,  and 
which  may  have  been  sanctioned  by  judicial  decision,  can  furnish  no  justification  and 
no  argument  to  support  a  similar  exercise  of  power  over  territory  aftcnvards  acquired 
by  the  federal  government.  Wo  put  aside,  therefore,  any  argument,  drawn  from  pro- 
ccdents,  shownig  the  extent  of  the  power  which  the  general  government  exercised  over 
slavery  in  this  territory,  as  altogether  inapplicable  to  the  case  before  us. 

"But  the  case  of  the  American  and  Ocean  Insurance  Companies  v.  Canttr,  1  Pet.  511, 
has  l)een  quoted  as  establishing  a  different  construction  of  this  clause  of  the  constita- 
tion.  There  is,  however,  not  the  slightest  conflict  between  the  opinion  now  given  and 
the  one  R'forred  to ;  and  it  is  only  by  taking  a  single  sentence  oat  of  the  latter  and  sep- 
arating it  from  the  context,  that  even  an  appearance  of  conflict  can  be  shown.  We 
need  not  comment  on  such  a  mode  of  expounding  an  opinion  of  the  court.  Indeed  it 
most  commonly  misrepresents  instead  of  expounding  it.  And  this  is  fully  exemplified 
in  the  case  referred  to,  where,  if  one  sentence  is  taken  by  itself,  the  opinion  would  i^ 
pear  to  l>c  in  direct  conflict  with  that  now  given ;  but  the  words  which  immediately  fol- 
low that  sentence  show  that  the  court  did  not  mean  to  decide  the  point,  but  merely 
aflirmed  the  power  of  congress  to  establish  a  government  in  the  territory,  leaving^ 
it  an  open  question,  whether  that  power  was  derived  from  this  clause  in  the  constitu- 
tion, or  was  to  be  necessarily  inferred  from  a  power  to  aci^uire  territory  by  cession  from 
a  foreign  government.  The  opinion  on  this  part  of  the  case  is  short,  and  we  give  the 
whole  of  it  to  show  how  well  the  selection  of  a  single  sentence  is  calculated  to  mislead. 

"  The  passage  referred  to  is  in  page  542,  in  which  the  court,  in  speaking  of  the  power 
of  congre'ss  to  establish  a  territorial  government  in  Florida  until  it  should  become  a 
state,  uses  the  following  language  : 

** '  In  the  mean  time  Florida  continues  to  Ik;  a  territory  of  the  United  States,  governed 
by  that  clause  of  the  constitution  which  empowers  congress  to  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  of  the  United  States.  Per- 
haps the  power  of  governing  a  territory  Injlonging  to  the  United  States,  which  has  not, 
by  becoming  a  state,  acquired  the  means  of  self-government,  may  result,  necessarily, 
from  the  facts  that  it  is  not  within  the  jurisdiction  of  any  particular  state,  and  is  within 
the  power  and  jurisdiction  of  the  United  States.  The  right  to  govern  may  be  the  inev- 
itable conse<iuence  of  the  right  to  acquire  territory.  Whirhever  may  he  the  source  from 
which  the  /tower  is  derived ,  the  possession  of  it  is  unqnestionabie.* " 

"  It  is  thus  dear,  from  the  whole  opinion  on  this  point,  that  the  court  did  not  mean  to 
decide  whether  the  power  was  derived  from  the  clause  in  the  constitution,  or  was  the 
necessary  consequence  of  the  right  to  acquire.  They  do  decide  that  the  power  in  con- 
gress is  un([ueBtionablc,  and  in  this  we  entirely  concur,  and  nothing  will  be  fooml  in 
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precaution  against  the  erection  of  new  states  by  the  partition  of 
a  state  without  its  own  consent,  will  quiet  the  jealousy  of  the 


this  opinion  to  the  contrary.     The  power  stands  firmly  on  the  latter  alternative  put  by  I 
the  coart  —  that  is,  as  *  the  inevitable  consequence  of  the  right  to  acquire  territory* 

"  And  what  still  more  clearlv  demonstrates  that  !he  court  did  not  mean  to  decide  the 
question,  but  leave  it  open  for  future  consideration,  is  the  fact  that  the  case  was  decided 
in  the  circuit  court  by  Mr.  Justice  Johnson,  and  his  decision  was  affirmed  by  the 
supremo  court.    His  opinion  at  the  circuit  is  given  in  full  in  a  note  to  the  case,  and  in 
that  opinion  he  states,  in  explicit  terms,  that  the  clause  of  the  constitution  applies  only, 
to  the  territory  then  within  the  limits  of  the  United  States,  and  not  to  Florida,  which 
had  been  acquired  by  cession  from  Spain.     This  part  of  his  opinion  will  be  found  in  , 
the  note  in  page  517  of  the  report.    But  he  docs  not  dissent  from  the  opinion  of  the  sn-   \ 
prcme  court ;  thereby  showing  that,  in  his  judgment,  as  well  as  that  of  the  court,  the 
case  before  them  did  not  call  for  a  decision  on  that  particular  point,  and  the  court  ab 
stained  from  deciding  it.    And  in  a  part  of  its  opinion  subsequent  to  the  passage  we 
have  quoted,  where  the  court  speak  of  the  legislative  power  of  congress  in  Plorida, 
they  still  speak  with  the  same  reserve.    And  in  page  546,  speaking  of  the  power  of  con- 
gress to  authorize  the  territorial  legislature  to  establish  courts  there,  the  court  say : 
*  They  are  legislative  courts,  created  in  virtue  of  the  general  right  of  sovercipity  which 
exists  in  the  government,  or  in  \'irtue  of  that  clause  which  enables  congress  to  make  all 
needful  rules  and  regulations  respecting  the  territory  belonging  to  the  United  States.* 

"  It  has  been  said  that  the  construction  given  to  this  clause  is  new,  and  now  for  the 
first  time  brought  forward.  The  case  of  which  we  are  speaking,  and  which  lias  been  so 
much  discussed,  shows  that  the  fact  is  otherwise.  It  shows  that  precisely  the  same 
question  came  before  Mr.  Justice  Johnson,  at  his  circuit,  thirty  years  ago  —  was  fully 
considered  by  him,  and  the  same  construction  given  to  the  clause  in  tlie  constitution 
which  is  now  given  by  this  court.  And  that  upon  an  appeal  from  his  decision  the  same 
question  was  brought  before  this  court,  but  was  not  decided  because  a  decision  upon  it 
was  not  required  by  the  case  before  the  court. 

"  There  is  another  sentence  in  the  opinion  which  has  been  commented  on,  which 
even  in  a  still  more  striking  manner  shows  how  one  may  mislead  or  l)c  misled  by  taking 
out  a  single  sentence  from  the  opinion  of  a  court,  and  leaving  out  of  view  what  precedes 
and  follows.  It  is  in  page  546,  near  the  close  of  the  opinion,  in  w^hich  the  court  say : 
'In  legislating  for  them/  (the  territories  of  the  United  States,)  'congress  exercises 
the  combined  powers  of  t^e  general  and  of  a  state  government.'  And  it  is  saiil,  that 
as  a  state  may  unquestionably  prohibit  slavery  within  its  territory,  this  sentence  decides 
in  effect  that  congress  may  do  the  same  in  a  territory  of  the  United  States,  exercising 
there  the  powers  of  a  state,  as  well  as  the  power  of  the  general  government. 

"  The  examination  of  this  passage  in  the  case  referred  to,  would  be  more  appropriate 
when  we  come  to  consider  in  another  part  of  this  opinion  what  power  congress  can  con- 
ititutionally  exercise  in  a  territory,  over  the  rights  of  person  or  riglits  of  property  of  a 
citizen.  But,  as  it  is  in  the  same  case  with  the  passage  we  have  lieforo  commented  on, 
^le  dispose  of  it  now,  as  it  will  save  the  court  from  the  necessity  of  referring  again  to  the 
case.  And  it  will  be  seen  upon  reading  the  page  in  which  this  sentence  is  found,  that 
it  has  #0  reference  whatever  to  the  power  of  congress  over  rights  of  person  or  rights  of 
property  —  but  relates  altogether  to  the  power  of  establishing  judi(nal  tribunals  to  ad- 
minister the  laws  constitutionally  passed,  and  defining  the  jurisdiction  they  may 
exercise. 

"  The  law  of  congress  establishing  a  territorial  government  in  Florida,  provided  that 
the  legislature  of  the  territory  should  have  legislative  powers  over  '  all  rightful  objects 
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larger  states ;  as  that  of  the  smaller  will  also  be  quieted  by  a 
like  precaution  against  a  junction  of  states  without  their  eon- 


of  legislation ;  but  no  law  should  be  valid  which  was  inconsistent  with  tho  Iaws  and 
constitution  of  the  United  States.' 

"  Under  the  power  thus  conferred,  the  legislature  of  Florida  pomcd  an  act,  erecting 
a  tribunal  at  Key  West  to  decide  cases  of  salvage.  And  in  tho  case  of  which  we  are 
speaking,  the  question  arose  whether  tho  territorial  legislature  could  be  authorized  by 
congress  to  establuth  such  a  tribunal,  with  such  powers ;  and  one  of  the  parties,  among 
other  objections,  insisted  that  congress  could  not  under  tho  constitution  authorize  the 
legislature  of  the  territory  to  establish  such  a  tribunal  with  such  powers,  but  that  it  most 
be  established  by  congress  itself;  and  that  a  sale  of  cargo  made  under  its  orders,  to  pay 
salvors,  was  void,  as  made  without  legal  authority,  and  passed  no  property  to  the  pur- 
chaser. 

"  It  is  in  disposing  of  this  objection  that  tho  sentence  rclie<l  on  occurs,  and  the  court 
begin  that  part  of  the  opinion  by  stating  with  great  precision  tho  point  which  they  are 
about  to  decide. 

"  They  say :  '  It  has  been  contended  that  by  the  constitution  of  tho  United  States, 
the  judicial  power  of  tho  United  States  extends  to  all  cases  of  admiralty  and  maritime 
jurisdiction ;  and  that  the  whole  of  the  judicial  power  must  be  vested  *'  in  one  supreme 
court,  and  in  such  inferior  courts  as  congress  shall  from  time  to  time  ordain  and  estab- 
lish." Hence  it  has  been  argued  that  congress  cannot  vest  admiralty  jurisdiction  in 
courts  created  by  tho  territorial  legislature.' 

"  And  after  thus  clearly  stating  the  point  l>cforo  them,  and  which  they  were  about  to 
decide,  they  proceed  to  show  that  these  territorial  tribunals  wcr^  not  constitutional 
courts,  but  merely  legislative,  and  that  congress  might,  therefore,  delegate  the  power  to 
tho  territorial  government  to  establish  the  court  in  question  ;  and  they  conclude  that 
part  of  the  opinion  in  the  following  wonis :  '  Although  admiralty  jurisdiction  can  be 
exercised  in  tlie  states  in  those  courts  only  which  are  established  in  pursuance  of  the 
third  article  of  the  constitution,  the  same  limitation  does  not  extend  to  the  territories. 
In  legislating  for  them,  congress  exercises  tho  combined  powers  of  the  general  and  state 
governments.' 

"  Thus  it  will  bo  seen  by  these  quotations  from  tho  opinion,  that  the  court,  after 
stating  the  question  it  was  about  to  decide  in  a  manner  too  plain  to  be  misunderstood, 
proceeded  to  decide  it,  and  announced,  as  the  opinion  of  the  tribunal,  that  in  organizing 
the  judicial  department  of  the  government  in  a  territory  of  the  United  States,  congress 
does  not  act  under,  and  is  not  restricted  by,  the  third  article  in  the  constitution,  and  is 
not  Ikound,  in  a  territory,  to  ordain  and  establish  courts  in  which  the  judges  hold  their 
offices  during  goo<l  l)ehavior,  but  may  exercise  the  discretionary  power  which  a  state 
exercises  in  establishing  its  judicial  department,  and  regulating  the  jurisdiction  of  its 
courts,  and  may  authorize  the  territorial  government  to  establish,  or  may  itself  establish, 
courts  in  which  the  judges  hold  their  offices  for  a  term  of  years  only ;  and  may  vest  in 
them  judicial  power  upon  subjects  confided  to  the  judiciary  of  the  United  States.  And 
in  doing  this,  congress  undoubtedly  exercises  tho  combined  power  of  the  general  and 
■  a  state  government.  It  exercises  the  discretionary  power  of  a  state  government  in 
authorizing  the  establishment  of  a  court  in  which  the  judges  hold  their  appointments 
.  for  a  term  of  years  only,  and  not  during  good  behavior ;  and  it  exercises  the  power  of 
the  general  government  in  investing  that  court  with  admiralty  jurisdiction,  over  which 
the  general  government  had  exclusive  jurisdiction  in  tho  territory. 

"  No  one,  we  presume,  will  question  the  correctness  of  that  opinion ;  nor  is  there  any 
thing  in  conflict  with  the  opinion  now  given.  The  point  decided  in  the  case  cited  has 
no  relation  to  tho  question  now  before  the  court.    That  depended  on  tho  construction 
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sent^     Under  this  provision  no  less  than  eleven  states  have,  in 
the  space  of  little  more  than  forty  years,  been  admitted  into 


of  the  third  article  of  the  constitution,  in  relation  to  the  judiciary  of  the  United  States, 
and  the  power  which  congress  might  exercise  in  a  territory  in  organizing  the  judicial 
department  of  the  government.  The  case  before  us  depends  upon  other  and  different 
provisions  of  the  constitution,  altogether  separate  and  apart  from  the  one  above  men- 
tioned. The  question  as  to  what  courts  congress  may  ordain  or  establish  in  a  territory 
to  administer  laws  wtiich  the  constitution  authorizes  it  to  pass,  and  what  laws  it  is 
or  is  not  authorized  by  the  constitution  to  pass,  are  widely  different — are  regulated  by 
different  and  separate  articles  of  the  constitution,  and  stand  upon  different  principles. 
And  we  are  satisfied  that  no  one  who  reads  attentively  the  page  in  Fetcrs's  Reports  to 
which  we  have  referred,  can  suppose  that  the  attention  of  the  court  was  drawn  for  a 
moment  to  the  question  now  before  this  court,  or  that  it  meant  in  tliat  case  to  say 
that  congress  had  a  right  to  prohibit  a  citizen  of  the  United  States  from  taking  any 
property  which  he  hiwfully  held  into  a  territory  of  the  United  States. 

"  This  brings  us  to  examine  by  what  provision  of  the  constitution  the  present  federal 
government,  under  its  delegated  and  restricted  powers,  is  authorized  to  acquire  territory 
outside  of  the  original  limits  of  the  United  States,  and  what  powers  it  may  exercise 
therein  over  the  person  or  property  of  a  citizen  of  the  United  States,  while  it  remains  a 
territory,  and  until  it  shall  bo  admitted  as  one  of  the  states  of  the  union. 

"  There  is  certainly  no  power  given  by  the  constitution  to  the  federal  government  to 
establish  or  maintain  colonies  bordering  on  the  United  States  or  at  a  distance,  to  be 
ruled  and  governed  at  its  own  pleasure ;  nor  to  enlarge  its  territorial  limits  in  any  way, 
except  by  the  admission  of  new  states.  That  power  is  plainly  given ;  and  if  a  new  state 
is  admitted,  it  needs  no  further  legislation  by  congress,  because  the  constitution  itself 
defines  the  relative  rights  and  powers,  and  duties  of  the  state,  and  the  citizens  of  the 
state  and  the  federal  government.  But  no  power  is  given  to  acquire  a  territory  to  be 
held  and  governed  permanently  in  that  character.  , 

"  And  indeed  the  power  exercised  by  congress  to  acquire  territory  and  establish  a 
government  there,  according  to  its  own  unlimited  discretion,  was  viewed  with  great 
jealousy  by  the  leading  statesmen  of  the  day.  And  in  the  Federalist,  (No.  38),  written 
by  Mr.  Madison,  he  speaks  of  the  acquisition  of  the  north-western  territory  by  the  con- 
federated states,  by  the  cession  from  Virginia,  and  the  establishment  of  a  government 
there,  as  an  exercise  of  power  not  warranted  by  the  articles  of  confederation,  and  dan- 
gerous to  the  liberties  of  the  people.  And  he  urges  the  adoption  of  the  constitution  as 
a  security  and  safeguard  against  such  an  exercise  of  power. 

"  We  do  not  mean,  however,  to  question  the  power  of  congress  in  this  respect.  The 
power  to  expand  the  territory  of  the  United  States  by  the  admission  of  new 
states  is  plainly  given ;  and  in  the  construction  of  this  power  by  all  the  departments 
of  the  government,  it  has  been  held  to  authorize  the  acquisition  of  territory,  not  fit  for 
admission  at  the  time,  but  to  be  admitted  as  soon  as  its  population  and  situation  would 
entitle  it  to  admission.  It  is  acquired  to  Income  a  state,  and  not  to  bo  held  as  a  colony 
and  governed  by  congress  with  absolute  authority ;  and  as  the  propriety  of  admitting  a 
new  state  is  committed  to  the  sound  discretion  of  congress,  the  power  to  acquire  terri- 
tory for  that  purpose,  to  be  held  by  the  United  States  until  it  is  in  a  suitable  condition 
to  become  a  state  upon  an  equal  footing  with  the  other  states,  must  rest  upon  the  same 
discretion.  It  is  a  question  for  the  political  department  of  the  government,  and  not  the 
judicial ;  and  whatever  the  political  department  of  the  government  shall   recognize 
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the  union  upon  an  equality  with  the  original  states.     And  it 
scarcely  requires  the  spirit  of  prophecy  to  foretell,  that  in  a  few 


as  within  the  limits  of  the  United  States,  the  jiidicinl  department  ia  also  bound  to  recog- 
nize, and  to  administer  in  it  the  laws  of  the  United  States,  so  far  as  the^  applj,  and  to 
maintain  in  the  territory  the  authority  and  rights  of  the  government,  and  also  the  per- 
sonal rights  and  ri;:hts  of  property  of  individual  eitizens,  as  secured  by  the  constitution. 
All  we  mean  to  say  on  this  point  is,  that,  as  there  is  no  express  regulation  in  the  con- 
stitution dcfming  the  power  which  the  genend  government  may  exercise  over  the  person 
or  property  of  a  citizen  in  a  territory  thus  acquired,  the  court  must  necessarily  look  to 
the  pn)visions  and  principles  of  the  constitution,  and  its  distribution  of  powers,  for  the 
rules  and  principles  hy  which  its  decision  must  l>e  governed. 

**  Taking  this  rule  to  guide  us,  it  may  be  safely  assumed  tliat  citizens  of  the  United 
States  who  migrate  to  a  territory  belonging  to  the  people  of  the  United  States,  cannot 
)>e  ruled  as  mere  colonists,  dependent  upon  the  will  of  the  general  govcmment,  and  to 
bo  governed  by  any  laws  it  may  think  proper  to  impose.  The  principle  upon  which  onr 
governments  rest,  and  upon  which  alone  they  continue  to  exist,  is  the  onion  of  states, 
sovereign  and  independent  within  their  own  limits  in  their  internal  and  domestic  con- 
cerns, and  iiound  together  as  one  people  hy  a  general  government,  possessing  certain 
enumerated  and  Restricted  powers,  delegated  to  it  by  the  people  of  the  several  states, 
and  exercising  supreme  authority  within  the  sco{)e  of  the  powers  granted  to  it«  through- 
out the  dominion  of  tiie  United  States.  A  power,  therefore,  in  the  general  government 
to  obtain  and  hold  colonies  and  dependent  territories,  over  which  they  might  legislate 
without  restriction,  would  \)C  inc^onsistent  with  its  own  existence  in  its  present  form. 
Whatever  it  acquires,  it  acf^uires  for  the  benefit  of  the  people  of  the  several  states  who 
created  it.  It  is  their  trustee  acting  for  them,  and  charged  with  the  duty  of  promoting 
the  intcn?sts  of  the  whole  people  of  the  union  in  the  exercise  of  the  powers  specilicallj 
granted. 

"  At  the  time  when  the  territory  in  question  was  obtained  by  cession  from  France,  it 
contained  no  population  fit  to  bo  associated  together  and  admitted  as  a  state ;  and  it 
ther('fon>  was  al>solute]y  necessary  to  hold  possession  of  it,  as  a  territor}'  belonging  to 
the  United  States,  until  it  was  settled  and  inhabited  by  a  civilized  community  capable 
of  self-government,  and  in  a  condition  to  be  admitted  on  equal  terms  with  the  other 
states  as  a  member  of  the  union.  But,  as  wo  have  before  said,  it  was  acquired  by  the 
general  government,  as  the  representative  and  trustee  of  the  people  of  the  United 
States,  and  it  must  therefore  bo  held  in  that  character  for  their  common  and  equal 
benefit ;  for  it  was  the  people  of  the  several  states,  acting  through  their  agent  and  rop- 
rcsenUitivc,  the  federal  government,  who  in  fact  acquired  the  territory  in  question,  and 
the  govenmicnt  holds  it  for  their  common  use  until  it  shall  be  associated  with  the 
other  states  as  a  member  of  the  union. 

**  But  until  that  time  arrives,  it  is  undoubtedly  necessary  that  some  government 
should  be  established,  in  order  to  organize  society,  and  to  protect  the  inhabitants  in 
their  persons  and  property ;  and  os  the  people  of  the  United  States  conid  act  in  thii 
matter  only  tlirough  the  government  which  rfcpn»8cnted  them,  and  through  which  thcj 
spoke  and  acted  when  the  territory  was  obtained,  it  was  not  only  within  the  scope  of  its 
powers,  liut  it  was  its  duty  to  pass  such  laws  and  estal>lish  such  a  government  as  wonld 
enable  those  by  whose  authority  they  acted  to  reap  the  advantages  anticipated  from  its 
acciuisition,  and  to  gather  there  u  population  whicJi  would  enable  it  to  assume  the  posi- 
tion to  which  it  was  destined  among  the  states  of  the  union.  The  power  to  acqnire 
necessarily  carries  with  it  the  power  to  preserve  and  apply  to  the  purposes  for  which  it 
was  ac(|uired.  The  fonn  of  government  to  be  established  necessarily  rested  in  the  dis- 
cretion of  congress.   It  was  their  duty  to  establish  the  one  that  would  bo  best  suited  for 
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years  the  predominance  of  numbers,  of  population,  and  of  power 
will  be  unequivocally  transferred  from  the  old  to  the  new  states. 


the  protection  and  security  of  tlie  citizens  of  the  United  States,  and  other  inhabitants 
who  might  be  anthorized  to  take  up  their  abode  there,  and  tfiat  must  always  depend 
upon  the  existing  condition  of  the  tijrritory,  as  to  the  number  and  character  of  its  in- 
habitants, and  their  situation  in  the  territory.  In  some  cases  a  government,  consisting 
of  persons  appointed  by  the  federal  government,  would  best  subserve  the  interests  of  the 
territory,  when  the  inhabitants  were  few  and  scattered,  and  new  to  one  anottier.  In 
other  instances,  it  would  be  more  advisable  to  commit  the  powers  of  self-government  to 
the  people  who  had  settled  in  the  territory,  as  being  the  most  competent  to  determine 
what  was  best  for  their  own  intercsts.  But  some  form  of  civil  authority  would  be  abso- 
lutely necessar}'  to  organize  and  preser\'e  civilized  society,  and  prepare  it  to  become  a 
state ;  and  what  is  the  best  form  must  always  depend  on  the  condition  of  the  territory 
at  the  time,  and  the  choice  of  the  mode  must  depend  upon  the  exercise  of  a  discretion- 
ary power  by  congress,  acting  within  the  scope  of  its  constitntional  authority,  and  not 
infringing  upon  the  rights  of  pci-son  or  rights  of  property  of  the  citizen  who  might  go 
there  to  reside,  or  for  any  other  lawful  purpose.  It  was  acquired  by  the  exercise  of  this 
discretion,  and  it  must  be  held  and^govenied  in  like  manner,  until  it  is  fitted  to  be  a 
state. 

"  But  the  power  of  congress  over  the  person  or  property  of  a  citizen  can  never  be  a 
mere  discretionary  power  under  our  constitution  and  form  of  government.  The  powers 
of  the  government  and  the  riglits  and  privileges  of  the  citizen  are  regulated  and  plain- 
ly defined  by  the  constitution  itself.  And  when  the  territory  becomes  a  part  of  the 
United  States,  the  federal  government  enters  into  possession  in  the  character  impressed 
upon  it  by  those  who  created  it.  It  enters  upon  it  with  its  powers  over  the  citizen 
strictly  detined,  and  limited  by  the  constitution,  from  which  it  derives  its  own  exist- 
ence, and  by  virtue  of  which  alone  it  continues  to  exist  and  act  as  a  government  and 
soYcrcignty.  It  has  no  power  of  any  kind  beyond  it ;  and  it  cannot,  when  it  enters  a 
territory  of  the  United  States,  put  off  its  character,  and  assume  discretionary  or  des- 
potic powers  which  the  coui^titution  has  denied  to  it.  It  cannot  create  for  itself  a  new 
character  separated  from  the  citizens  of  the  United  States,  and  the  duties  it  owes  them 
ander  the  provisions  of  the  constitution.  The  territory  being  a  part  of  the  United 
States,  the  government  and  the  citizen  both  enter  it  under  the  authority  of  the  consti- 
tntion,  with  their  respective  rights  dcfmed  and  marked  out ;  and  the  federal  govern- 
ment can  exercise  no  power  over  his  person  or  property,  beyond  what  that  instrument 
confers,  nor  lawfully  deny  any  right  which  it  has  reserved. 

"A  reference  to  a  few  of  the  provisions  of  the  constitution  will  illustrate  this  propo- 
sition. 

"  For  example,  no  one,  we  presume,  will  contend  that  congress  can  make  any  law 
in  a  territory  respecting  the  establishment  of  religion,  or  the  free  exercise  thereof,  or 
abridging  the  freedom  of  speech  or  of  the  press,  or  the  right  of  the  people  of  the  terri- 
tory peaceably  to  assemble,  and  to  petition  the  government  for  the  redress  of  griev- 
ances. 

"  Nor  can  congress  deny  to  tlie  people  the  right  to  keep  and  l)car  arms,  nor  the  right 
to  trial  by  jury,  nor  compel  any  one  to  be  a  witness  against  himself  in  a  criminal 
proceeding. 

"  These  powers,  and  others,  in  relation  to  rights  of  persons,  which  it  is  not  necessar}* 
here  to  enumerate,  are  in  express  and  positive  terms,  denied  to  the  general  government ; 
and  the  rights  of  private  property  have  been  guarded  with  equal  care.  Thus  the  rights 
of  property  arc  united  with  the  rights  of  person,  and  placed  on  the  same  ground  by  the 
fiftiii  amendment  to  the  constitution^  which  provides  that  no  person  shall  bo  deprived 
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May  the  patriotic  wish  be  forever  true  to  the  fact,  felix  prole 
parens. 


of  life,  li])crty,  and  property,  without  due  process  of  law.  And  an  act  of  congrefis 
wliieh  deprives  a  citizen  of  the  United  States  of  his  Iil)erty  or  property,  merely  because 
he  cume  liimself  or  brought  Iiis  property  into  a  particular  territory  of  the  United  States, 
and  who  had  committed  no  oiTencc  ^against  the  laws,  could  hardly  be  dignified  with 
the  name  of  due  process  of  law. 

"  So,  too,  it  will  hardly  be  contended  that  congress  could  by  law  quarter  a  soldier  in 
a  house  in  a  territory  without  the  consent  of  the  owner,  in  time  of  peace ;  nor  in  time  of 
war,  but  in  a  manner  prc«cril>ed  by  law.  Nor  could  they  by  law  forfeit  the  property  of 
a  citizen  in  a  territory  who  was  convicted  of  treason,  for  a  longer  period  than  the  life 
of  tlie  person  convicted ;  nor  take  private  property  for  public  use  without  just  compen- 
sation. 

"  The  powers  over  person  and  property  of  which  wo  speak  are  not  only  not  granted 
to  congress,  but  arc  in  express  terms  denied,  and  they  aro  forbidden  to  exercise  them. 
And  this  ])rohibition  is  not  confined  to  the  states,  but  the  words  aro  general,  and  ex- 
tend to  the  whole  territory  over  which  the  constitution  gives  it  power  to  leg;islate,  in- 
cluding tliosc  portions  of  it  remaining  under  territorial  government,  as  well  as  that 
covered  by  states.  It  is  a  total  absence  of  power  everywhere  within  the  dominion  of 
the  United  States,  and  places  the  citizens  of  a  territory,  so  far  as  these  rights  are  con- 
cerned, on  the  same  footing  with  citizens  of  the  states,  and  guards  them  as  firmly  and 
plainly  against  any  inroads  which  the  general  government  might  attempt,  under  the 
plea  of  implied  or  incidental  powers.  And  if  congress  itself  cannot  do  this  —  if  it  is 
beyond  tlie  powers  conferred  on  the  federal  government — it  will  be  admitted,  we  pre- 
sume, that  it  could  not  authorize  a  territorial  government  to  exercise  them.  It  could 
confer  no  pow^er  on  any  local  government,  established  by  its  authority,  to  violate  tho 
provisions  of  tho  constitution. 

**  It  seems,  however,  to  be  supposed,  that  there  is  a  difference  between  property  in  a 
slave  and  other  property,  and  that  different  rules  may  be  applied  to  it  in  expounding 
tlie  constitution  of  the  United  States.  And  the  laws  and  usages  of  nations,  and  the 
writings  of  eniiuent  jurists  upon  the  relation  of  master  and  slave  and  their  mutual 
rights  and  duties,  and  the  powers  which  governments  may  exercise  over  it,  have  been 
dwelt  upon  in  the  ai^gtynent. 

"  But  in  considering  the  question  before  us,  it  must  bo  borne  in  mind  that  there  is 
no  law  of  nations  standing  l>otwecn  the  people  of  the  United  States  and  their  govern- 
ment, and  interfering  with  their  relation  to  each  other.  The  powers  of  the  government, 
and  the  rights  of  the  citizen  under  it,  aro  positive  and  practical  regulations  plainly  writ- 
ten do^n.  Tho  people  of  the  United  States  have  delegated  to  it  certain  enumerated 
powers,  and  forbidden  it  to  exercise  others.  It  has  no  power  over  the  person  or  prop- 
erty of  a  citizen  but  what  the  citizens  of  the  United  States  liave  granted.  And  no 
laws  or  usages  of  otlier  nations,  or  reasoning  of  statesmen  or  jurists  upon  the  relations 
of  master  and  slave,  can  enhu'ge  the  powers  of  the  government,  or  take  from  the  citi- 
zens tlie  rights  they  have  reserved.  And  if  the  constitution  recognizes  the  right  of 
property  of  the  master  in  a  slave,  and  makes  no  distinction  between  that  description  of 
property  and  other  property  owned  by  a  citizen,  no  tribunal,  acting  under  the  anthority 
of  the  United  States,  whether  it  be  legislative,  executive,  or  judicial,  has  a  right  to 
draw  such  a  distinction,  or  deny  to  it  the  benefit  of  tho  provisions  and  guarantees  which 
have  l)cen  provided  for  the  protection  of  private  property  against  the  encroachments  of 
the  government. 

"  Now,  OS  we  have  already  said  in  an  earlier  part  of  this  opinion,  upon  a  different 
point,  the  right  of  property  in  a  slave  is  distinctly  and  expressly  affirmed  in  the  ooniti- 
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§  1320.    Since  the  adoption  of  the  constitution,  large  acquisi- 
tions of  territory  have  been  made  by  the  United  States,  by  the 

tution.  The  right  to  traffic  in  it,  like  an  ordinary  article  of  merchandise  and  property, 
was  guarantied  to  the  citizens  of  the  United  States,  in  every  State  that  might  desire  it, 
for  twenty  years.  And  the  government  in  express  terms  is  pledged  to  protect  it  in  all 
future  time,  if  the  slave  escapes  from  his  owner.  This  is  done  in  plain  words,  —  too 
plain  to  be  misunderstood.  And  no  word  can  be  found  in  the  constitution  which  gives 
congress  a  greater  power  over  slave  property,  or  which  entitles  property  of  that  kind  to 
less  protection  than  property  of  any  other  description.  The  only  power  conferred  is 
the  power  coupled  with  the  duty  of  guarding  and  protecting  the  owner  in  his  rights. 

"  Upon  these  considerations,  it  is  the  opinion  of  the  court  that  the  act  of  congress 
which  prohibited  a  citizen  from  holding  and  owning  property  of  this  kind  in  the  terri- 
tory of  the  United  States  north  of  the  line  tlierein  mentioned,  is  not  warranted  by  the 
constitution,  and  is  therefore  void  ;  and  that  neither  Dred  Scott  himself,  nor  any  of  his 
family,  were  made  free  by  Iwing  carried  into  this  territory ;  even  if  they  had  been  car- 
ried there  by  the  owner,  with  the  intention  of  becoming  a  permanent  resident." 

On  the  other  hand  Mr.  Justice  Curtis  advocated  the  opposite  view  with  equally 
rigorous  reasoning.  "  In  the  argument  of  this  part  of  the  case,"  he  said,  "  it  was  justly 
considered,  by  all  the  counsel  to  be  necessary  to  ascertain  the  source  of  the  power  of 
congress  over  the  territory  belonging  to  the  United  States.  Until  this  is  ascertained,  it 
is  not  possible  to  determine  the  extent  of  that  power.  On  the  one  side  it  was  main- 
tained that  the  constitution  contains  no  express  grant  of  power  to  organize  and  govern 
what  is  now  known  to  tl\e  laws  of  the  United  States  as  a  territory.  That  whatever 
power  of  this  kind  exists,  is  derived  by  implication  from  the  capacity  of  the  United 
States  to  hold  and  acquire  territory  out  of  the  limits  of  any  state,  and  the  necessity  for 
its  having  some  government. 

"  On  the  other  sid^  it  was  insisted  that  the  constitution  has  not  failed  to  make  an  ex- 
press provision  for  this  end,  and  that  it  is  found  in  the  third  section  of  the  fourth  arti- 
cle of  the  constitution. 

"  To  determine  which  of  these  is  the  correct  view,  it  is  needful  to  advert  to  some  facts 
ixispecting  this  subject,  which  existed  when  the  constitution  was  framed  and  adopted. 
It  will  be  found  that  these  facts  not  only  shed  much  light  on  the  question,  whether  the 
franiers  of  the  constitution  omitted  to  make  a  provision  concerning  the  power  of  Con- 
gress to  organize  and  govern  territories,  but  they  will  also  aid  in  the  construction  of  any 
provision  which  may  have  been  made  respecting  this  sul)ject. 

"Under  the  confederation,  t!ie  unsettled  territory  witliin  the  limits  of  the  United 
States  had  been  a  subject  of  deep  interest.  Some  of  the  states  insisted  that  these  lands 
were  within  their  chartered  boundaries,  and  that  they  had  succeeded  to  the  title  of  the 
crown  to  the  soil.  On  the  other  hand,  it  was  argued  that  the  vacant  lands  had  been 
acquired  by  the  United  States,  by  the  war  carried  on  by  them  under  a  common  govern- 
ment and  for  the  common  interest. 

"  This  dispute  was  further  complicated  by  unsettled  questions  of  boundary  among  sev- 
eral states.  It  not  only  delayed  the  accession  of  Maryland  to  the  confederation,  but  at 
one  time  seriously  threatened  its  existence.  (5  Jour,  of  Cong.  208,  442.)  Under  the 
pressure  of  these  circumstances,  congress  earnestly  recommended  to  the  several  states 
a  cession  of  their  claims  and  rights  to  the  United  States.  (5  Jour,  of  Cong.  442.)  And 
before  the  constitution  was  framed,  it  had  been  begun.  That  by  New  York  had  been 
made  on  the  1st  day  of  l^larch,  1781 ;  that  of  Virginia  on  the  1st  day  of  March,  1784 ; 
that  of  Massachusetts  on  the  19th  day  of  April,  1785 ;  that  of  Connecticut  on  the  14th 
day  of  September,  1786 ;  that  of  South  Carolina  on  the  8th  day  of  August,  1787,  while 
the  convention  for  framing  the  constitution  was  in  session. 
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purchase  of  Louisiana  and  Florida,  and  by  the  cession  of  Geor- 
gia, which  have  greatly  increased  the  contemplated  number  of 


"  It  is  very  material  to  oWn-e,  in  this  connection,  that  each  of  these  acts  cedes,  in 
terms,  to  the  United  States,  as  well  the  jurisdiction  as  tho  soil. 

''It  Ls  also  equally  important  to  note  that,  when  the  constitution  wag  framed  and 
adopted,  this  plan  of  vesting  in  the  United  States,  for  the  common  good,  the  (rrcat 
tracts  of  unpranted  lands  claimed  hy  the  several  states,  in  which  so  deep  an  interest 
was  felt,  was  yet  incomplete.  It  remained  for  North  Carolina  and  Georgia  to  cede 
their  extensive  and  valuahle  claims.  These  were  made,  by  North  Carolina  on  the  25th 
» '  day  of  February,  1790,  and  by  Georgia  on  the  24th  day  of  April,  1802.  The  terms  of 
>*  these  last-mentioned  cessions  will  hcRMifter  be  noticed  in  another  connection;  but  I 
observe  here  that  each  of  them  distinctly  shows,  upon  its  face,  that  they  were  not  only 
in  execution  of  the  general  plan  proposed  hy  the  congress  of  the  confederation,  but  of  a 
formed  puq)ose  of  each  of  these  states,  existing  when  the  assent  of  their  respccti\'e  peo- 
ple was  given  to  the  constitution  of  the  United  States. 

''  It  appears,  then,  that  when  the  federal  constitution  was  framed,  and  presented  to  the 
people  of  the  several  states  for  their  consideration,  tho  unsettled  territory  was  viewed  as 
justly  applicable  to  the  common  })cnetit,  so  far  as  it  then  had  or  might  attain  therexifVer 
a  pecuniary  value ;  and  so  far  as  it  might  l)ecome  the  seat  of  new  states,  to  l)c  admitted 
into  the  Union  upon  an  ec^ual  footing  with  the  original  states.  And  also  that  the  rela- 
tions of  the  United  States  to  that  unsettled  territory  were  of  different  kinds.  The 
titles  of  the  states  of  New  York,  Virginia,  Massachusetts,  Connecticut,  and  South 
Canilina,  as  well  of  soil  a<»  of  jurisdiction,  had  been  transferred  to  the  United  States. 
North  Carolina  and  Georgia  had  not  actually  made  transfers,  but  a  confident  expecta- 
tion, fdunded  on  their  appreciation  of  the  justice  of  the  general  claim,  and  fully  justi- 
fied hy  the  results,  was  entertained,  that  these  cessions  would  1)0  made.  The  ordinance 
of  1787  had  made  provision  for  the  temporary  govenmient  of  so  much  of  the  territory 
actually  ceded  as  lay  northwest  of  the  river  Ohio. 

"  Hut  it  must  have  been  apparent,  both  to  the  framers  of  the  constitution  and  the  peo- 
ple of  the  several  states  who  were  to  act  upon  it,  that  the  government  thus  provided  for 
could  not  continue,  unless  the  constitution  should  confer  on  the  United  States  tho  nec- 
essary powers  to  continue  it.  That  tcm])orary  govenunent,  under  the  ordinance,  was 
to  consist  of  certain  olBcers,  to  l>e  appointed  by  and  responsible  to  the  congress  of  tho 
confederation ;  their  powers  had  been  conferrcd  and  defined  by  the  ordinance.  So  far 
as  it  provided  for  the  temporary  government  of  the  territory,  it  was  an  ordinary  act  of 
legislation,  deriving  its  force  from  the  legislative  power  of  congress,  and  depending  foV 
its  vitality  upon  the  continuance  of  that  legislative  power.  But  the  officers  to  bo  ap- 
pointed for  the  northwestern  territory,  after  the  adoption  of  the  constitution,  must  nec- 
essarily be  offieei-s  of  the  United  States,  and  not  of  the  congress  of  the  confederation ; 
ap;-i)iiited  and  commissioned  by  the  president,  and  exercising  powers  derived  from  the 
United  States  under  the  constitution. 

"  Siieh  was  the  relation  between  the  United  States  and  the  northwestern  territory, 
whieli  all  reflecting  men  must  have  foreseen  would  exist,  when  the  government  created 
by  the  constitution  should  supersede  that  of  tho  confederation.  That  if  the  new  gov- 
ernment should  l)e  without  power  to  govern  this  territory',  it  could  not  appoint  and  com- 
mission officers,  and  send  them  into  the  territory,  to  exercise  there  legislative,  judicial, 
and  executive  power;  and  that  this  territory,  which  was  even  then  foreseen  lo  he  so 
important,  lK)th  politically  and  financially,  to  all  the  existing  states,  must  be  left  not 
only  without  the  control  of  the  general  government,  in  respect  to  its  future  political 
relatiDUs  to  the  rest  of  the  states,  but  absolutely  without  any  government,  save  what  its 
inhabitants,  acting  in  their  primary  capacity,  might  from  time  to  time  create  for  them- 
selves. 
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states.  The  constitutionality  of  the  two  former  acquisitions, 
though  formerly  much  questioned,  is  now  considered  settled  be- 
yond any  practical  doubt^ 


"  But  this  nortliwestcrn  territory  was  not  the  only  territory,  the  soil  and  jurisdiction 
whereof  were  then  understood  to  have  been  ceded  to  the  United  States.  The  cession 
by  South  Carolina,  made  in  August,  1787,  was  of  *  all  the  territory  included  within  the 
river  Mississip])i,  and  a  lino  beginning;  at  that  part  of  the  said  river  which  is  intersected 
by  the  southern  boundary  of  North  Carolina,  and  continuing  along  the  said  boundary 
line  until  it  intersects  the  ridge  or  chain  of  mountains  which  divides  the  eastern  from 
the  western  waters;  then  to  be  continued  along  the  top  of  the  said  ridge  of  mountains, 
nntil  it  intersects  a  line  to  be  drawn  duo  west  from  the  head  of  the  southern  brunch  of 
the  Tugaloo  river,  to  the  said  mountains  ;  and  tlienco  to  run  a  due  west  course  to  the 
river  Mississippi.' 

"  It  is  true  that  by  subsequent  explorations  it  was  ascertained  that  the  source  of  the 
Tugaloo  river,  upon  which  the  title  of  South  Carolina  depended,  was  so  far  to  the  north- 
ward, that  the  transfer  conveyed  only  a  narrow  strip  of  land,  about  twelve  miles  wide, 
lying  on  the  top  of  the  ridge  of  mountains,  and  extending  from  the  northern  boundary 
of  Geoi^ia  to  the  southern  boundary  of  North  Carolina.  But  this  was  a  discovery 
made  long  after  the  cession,  and  there  can  l)e  no  doubt  that  the  state  of  South  Carolina, 
in  making  the  cession,  and  the  congress  in  accepting  it,  \newed  it  as  a  transfer  to  the 
United  States  of  the  soil  and  jurisdiction  of  an  extensive  and  important  part  of  the  un- 
settled territory  ceded  by  the  crown  of  Great  Britain  by  the  tre^ity  of  peace,  though  its 
quantity  or  extent  then  remained  to  l>e  ascertained. 

''It  must  be  rcmeml)ered  also,  as  has  l)cen  already  stated,  that  not  only  was  there  a 
confident  expectation  entertained  by  the  other  states,  that  North  Carolina  and  Georgia 
would  complete  the  plan  already  so  fur  executed  by  New  York,  Virginia,  Massachu- 
setts, Connecticut,  and  South  Carolina,  but  that  the  opinion  was  in  no  small  degree 
prevalent,  that  the  just  title  to  this  '  back  country,'  as  it  was  termed,  had  vested  in  the 
United  States  by  the  treaty  of  peace,  and  could  not  rightfully  be  claimed  by  any  indi- 
vidual state. 

"  There  is  another  consideration  applicable  to  this  part  of  the  subject,  and  entitled^ 
in  my  judgment,  to  great  weight. 

"  The  congress  of  the  confederation  had  assumed  the  power  not  only  to  dispose  of 
the  lands  ceded,  but  to  institute  governments  and  make  laws  for  their  inhabitants.  In 
other  wools,  they  had  proceeded  to  act  under  the  cession,  which,  as  we  have  seen,  was 
as  well  of  the  jurisdiction  as  of  the  soil.  This  ordinance  was  passed  on  the  13th  of 
July,  1787.  The  convention  for  framing  the  constitution  was  then  in  cession  at  Phila- 
delphia. The  proof  is  direct  and  decisive  tliat  it  was  known  to  the  convention.  It  is 
equally  clear  that  it  was  admitted  and  understood  not  to  be  within  the  legitimate  pow- 
ers of  the  confederation  to  pass  tills  ordinance.  (Jefferson's  Works,  vol.  9,  pp.  251, 
276  ;  Federalist,  Nos.  38,  43.) 

"  The  importance  of  conferring  on  the  ne^  government  regular  powers  commensurate 
with  the  objects  to  be  attained,  and  thus  avoiding  the  alternative  of  a  failure  to  execute 
the  trust  assumed  by  the  acceptance  of  the  cessions  made  and  expected,  or  its  execution 
by  nsuq)ation,  could  scarcely  foil  to  bo  perceived.  That  it  was  in  fact  perceived,  is 
dearly  shown  by  the  Federalist,  (No.  38,)  where  this  very  argument  is  made  use  of  in 
commendation  of  the  constitution. 

"  Keeping  these  facts  in  view,  it  may  confidently  be  asserted  that  there  is  very  strong 


1  See  ante,  §  1278  to  §  1283  ;  American  Insurance  Company  r.  Canter,  1  Pctcrs's  Sap. 
R.  511,  542. 
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§   1321.    At  the  time,  when  ilie  preliminary  measures  were 
taken  for  the  admission  of  the  state  of  Missouri  into  the  union, 


HMi^ioii  to  lK-]irvo,  iK'fon*  we  I'xiiiniiic  tht.'  constitution  itsi'If,  that  the  necessity  for  a  com- 
p-  ii'iii  ^nmi  of  |»owiT  to  hohl,  tlisposi*  of,  an«l  j;ovoni  tcrritorj',  ceded  and  expected  to  bo 
c  "\vt\,  i-ouhl  not  hsivi'  es«"jipi'd  the  attention  of  those  who  framed  or  adopted  the  consti- 
tution :  ami  that  if  it  did  not  esi'a[H*  their  attention,  it  could  not  fail  to  be  adequately 
pnividi'd  for. 

"  Am  niher  comlusion  would  involve  the  assumption  that  a  suhjcct  of  the  pravest  na- 
tionnl  rnjiifrn,  ii'^piMcinj:  which  the  small  ^tateA  fell  so  much  jealousy  that  it  had  liccn 
alino<.t  iiM  inounnountahle  obstacle  to  the  formation  of  the  confederation,  and  as  to 
whit-h  lit  I  the  otiitc«  had  ilccp  pecuniar)*  and  political  inten'sti*,  and  which  had  l»cen  BO 
n»i*»'nil\  mid  i*on»»i:intly  agitated  was  nevertheless  overlooked  ;  or  that  such  a  subject 
MiK  iini  oM'rloitkcil.  but  ili'si^ncdly  left  iinprx>vided  fur,  thou;>h  it  was  manifestly  a  snb- 
jis't  olciMuinon  tonivrii,  >i\hii'h  Iv'.on^M  to  the  rtire  of  the  p?neral  government,  and  ad- 
eipi.ii.'  p«  txi^ii'u  i\ir  whwh  \\>uM  not  fail  to  U»  divmed  neivssary  and  proper. 

"  r!«i'  a.bu'"»*it'ti  ot*n»*\v  «ii:iii*<.  to  Iv  franiod  out  of  the  t'cded  territory,  early  attracted 
thi'  !»i:«'n!u'M  .'i'  iSe  \\»!»\ontion.  Aiuonjr  i!ie  ivsoluiii>ns  intnxluced  by  Mr.  Uandolph, 
on  i!>i'  **'Mh  of  Max.  x\a<  one  on  thi*  subject,  (lies.  No.  10,  5  Klliot,  128,)  which,  bav- 
in:'. S.  «'M  :\t^irnu'.l  in  toinniiitiv  of  t!)i.'  whole,  on  the  .')th  of  June,  (5  £IIiot,  156.)  and 
)\'|MMi..|  Id  iho  tonven(ii»n  on  the  I3th  of  June.  (5  Klliot.  190.)  was  referred  to  the 
^^»■^^M.^^!^v  of  deiail,  to  pr*']»aix'  the  constitution,  on  the  2f>th  of  July,  (5  Elliot,  376). 
'VUi>  \-oiiiiiuttiH'  n'piTted  an  article  for  the  admission  of  new  states  'lawfully  consti- 
luiitl  or  ctaMi'.hed.'  Ni»ihin«;  was  said  concerning  the  jKiwer  of  congress  to  prejiaro 
it)-  f.Miii  >ut'h  states.  This  ouiis^i'on  struck  Mr.  Madison,  who,  on  the  I8th  of  August, 
(.*)  Klliot,  4.')*.),)  moved  for  the  insertion  of  power  to  disj^ose  of  the  unappropriated  lands 
of  t!ie  Tnitcd  States,  and  to  institute  temjiorary  governments  for  new  states  arising 
therein. 

"  <  >n  the  29th  of  Aui^U'^t.  (.'5  Klliot,  492,)  the  report  of  the  committee  was  taken  up, 
and  Jif.er  di-bati*,  wlii  h  exhibited  gn-at  «liversity  of  views  nmceniing  the  propi'r  mode 
of  providing  for  the  subjei^t,  arising  out  of  the  supposi-d  diversity  of  interests  of  tho 
lupji'  and  s[i:ull  stated,  and  U'twecn  those  which  had  and  those  which  had  not  unsettled 
tiTritdry,  but  nn  difb-nMU'e  of  opinion  resj)ecting  the  propriety  and  necessity  of  some 
a'b*-jiiaf«-  pn»\i-ion  fnr  the  suljert,  (Jouvenieur  Morris  moved  the  clause  as  it  stands  in 
tin:  <  (Mi-tiriitinii.  Tlii-;  nu't  with  genend  approbation,  and  Wiis  at  once  adopted.  Tho 
whiili*  si'ftinn  i-i  iis  follows  : 

*' '  Xcw  states  may  Im;  admitted  by  the  congress  into  this  union  ;  but  no  new  state 
shall  Im;  fornu'd  or  erected  within  tlie  jurisdiction  of  any  other  state,  nor  any  state  be 
foniieil  by  the  junetion  of  two  or  more  suites,  or  parts  of  states,  without  the  consent  of 
the  lr;;islattm's  of  the  states  concerned,  as  well  as  of  congress. 

"  •  The  congress  shall  have  power  to  disjrose  of  and  make  all  needful  rules  and  regu- 
lations n'Njiceting  the  territory  or  other  pr()i>erty  belonging  to  the  United  Stitcs ;  and 
nothing  in  this  eon.siitution  sliall  be  so  constnicd  as  to  pnjudico  any  claims  of  the 
Unite<l  States  or  any  iiarticular  state.' 

**  Thait  con;:i-ess  has  some  ]>ower  to  institute  temporary  governments  over  the  terri- 
tory, I  believe  all  agree  ;  an<l,  if  it  be  admitted  that  the  necessity  of  some  power  to 
govern  the  teiTitory  of  the  United  States  could  not  and  did  not  escape  the  attention  of 
t'le  convention  and  the  jieople,  and  that  the  necessity  is  so  great,  that,  in  the  alisence 
of  any  expn-ss  grant,  it  is  strong  enough  to  niise  an  implication  of  the  existence  of  that 
power,  it  would  seeni  to  follow  that  it  is  also  strong  enough  to  afford  material  aid  in 
constiuiiig  an  expRV'S  ijnint  of  power  respecting  that  territory;  and  that  they  who 
maintain  the  existence  of  t!ic  power,  without  finding  any  words  at  all  in  which  it  is 
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an  attempt  was  made  to  include  a  restriction,  prohibiting  the 
introdaction  of  slavery  into  that  state,  as  a  condition  of  the  ad- 


convcyed,  should  Ikj  ^'illing  to  receive  a  reasonable  interpretation  of  language  of  the 
constitution,  manifestly  intended  to  relate  to  tlie  territory,  and  to  convey  to  congress 
some  authority  concerning  it. 

"  It  would  seem,  also,  tliat  when  we  find  the  subject-matter  of  the  growth  and  forma- 
tion and  admission  of  new  states,  and  the  disposal  of  the  territory  for  these  ends,  were 
under  consideration,  and  that  some  provision  therefor  was  expressly  made,  it  is  im- 
probable that  it  would  be,  in  its  terms,  a  grossly  inadequate  provision  ;  and  that  an  in- 
dispensably necessary  power  to  \nstituto  temporary  governments,  and  to  legislate  for 
the  inhabitants  of  the  territory,  was  passed  silently  by,  and  lefk  to  be  deduced  from  the 
necessity  of  the  case. 

"  In  tlie  argument  at  the  bar,  great  attention  has  been  paid  to  the  meaning  of  tho 
wonl  *  territory.' 

"  Ordinarily,  when  the  territory  of  a  sovereign  power  is  spoken  of,  it  refers  to  that 
tract  of  country  which  is  under  the  political  jurisdiction  of  that  sovereign  power.  Thus 
Chief  Justice  Marshall  (in  United  States  v.  Bcvans,  3  Wheat.  386)  says  :  *  Wliat,  then, 
is  the  extent  of  jurisdiction  which  a  state  possesses  1  We  answer,  without  hesitation, 
the  jurisdiction  of  a  state  is  coextensive  with  its  territor}*.*  Examples  miglit  easily  bo 
multiplied  of  this  use  of  the  word,  but  they  are  unnecessary,  because  it  is  familiar.  But 
the  word  *  territory '  is  not  used  in  this  broad  and  general  sense  in  this  clause  of  tho 
constitutioi^ 

"  At  the  time  of  tho  adoption  of  the  constitution,  the  United  States  held  a  great  tract 
of  country  northwest  of  tho  Ohio ;  another  tract,  then  of  unknown  extent,  ceded  by 
South  Carolina;  and  a  confident  expectation  was  then  entertained,  and  afterwards 
realized,  that  they  then  were  or  would  become  the  owners  of  other  gR'at  tracts,  claimed 
by  North  Carolina  and  Georgia.  These  ceded  tracts  lay  within  the  limits  of  the  United 
States,  and  out  of  the  limits  of  any  particular  state ;  and  the  cessions  eml)raccd  tho 
civil  and  political  jurisdiction,  and  so  much  of  the  soil  as  had  not  previously  been 
granted  to  individuals. 

"  These  words,  *  territory  belonging  to  the  United  States,*  were  not  used  in  the  con- 
stitution to  describe  an  abstraction,  but  to  identify  and  apply  to  these  actual  subjects 
matter  then  existing  and  belonging  to  the  United  States,  and  other  similar  subjects 
which  might  afterwards  be  acquired  ;  and  this  being  so,  all  the  essential  qualities  and 
incidents  attending  such  actual  subjects  are  embraced  within  the  words  *  territory  be- 
longing to  the  United  States,'  as  fully  as  if  each  of  those  essential  qualities  and  inci- 
dents had  lMM?n  specifically  described. 

"  I  say,  the  essential  (qualities  and  incidents.  But  in  determining  what  were  the  essen- 
tial qualities  and  incidents  of  the  subject  with  which  they  were  dealing,  we  must  take 
into  consideration  not  only  all  the  particular  facts  which  were  immediately  before  them, 
but  the  great  consideration,  ever  present  to  the  minds  of  those  who  framed  and  adopted 
tho  constitution,  that  they  were  making  a  frame  of  government  for  the  people  of  the 
United  States  and  their  posterity,  under  which  they  hoped  the  United  States  might  bo, 
what  tliey  have  now  become,  a  great  and  powerful  nation,  possessing  the  power  to 
make  war  and  to  conclude  treaties,  and  thus  to  acquire  territory.  (See  Ctrrtf  v.  Pitot, 
6  Cr.  336;  Am.  Ins.  Co.  v.  Canter,  1  Pet.  542.)  With  these  in  view,  I  turn  to  exam- 
ine the  clause  of  the  article  now  in  question. 

"  It  is  said  this  provision  has  no  application  to  any  territory  save  that  then  belonging 
to  the  United  States.  I  have  already  shown  that,  when  the  constitution  was  framed,  a 
confident  expectation  was  entertained,  which  was  speedily  realized,  that  North  Carolina 
and  Greorgia  would  cede  their  claims  to  that  great  territory  which  lay  west  of  thoso 
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mission.     On  that  occasion  the  question  was  largely  discussed, 
whether  congress  possessed  a  constitutional  authority  to  impose 


states.  No  doubt  has  Ijccn  suggested  that  the  first  clause  of  this  same  article,  which 
enabled  congR*ss  to  admit  new  states,  refers  to  and  includes  new  states  to  be  formed 
out  of  this  territory,  expected  to  be  thereafter  ceded  by  North  Carolina  and  Georgia, 
as  well  as  new  states  to  be  formed  out  of  territory  northwest  of  the  Ohio,  which  then 
bad  l>een  ceded  by  Virginia.  It  must  have  been  seen,  therefore,  that  the  same  neces- 
sity would  exist  for  an  autliority  to  dispose  of  and  moke  all  needful  regulations  respect- 
ing this  territory,  when  ceded,  as  existed  for  a  like  authority  respecting  territory  which 
had  licen  ceded. 

"  No  reason  has  been  suggested  why  any  reluctance  should  have  been  felt,  by  the 
framers  of  the  constitution,  to  apply  this  provision  to  all  the  territory  which  might  be- 
long to  the  United  States,  or  why  any  distinction  should  have  been  made,  founded  on 
the  accidental  circumstanc^e  of  the  dates  of  the  cessions ;  a  circumstance  in  no  way  ma- 
terial as  respects  the  necessity  for  rules  and  regulations,  or  the  propriety  of  conferring 
'  on  the  congress  power  to  make  them.  And  if  we  look  at  the  course  of  the  debates  in 
Itho  convention  on  this  article,  we  shall  find  that  the  then  unccded  lands,  so  far  from 
having  been  left  out  of  view  in  adopting  this  article,  constituted,  in  the  minds  of  mem- 
bers a  subject  of  even  paramount  importance. 

**  Again,  in  what  an  extraordinary  position  would  the  limitation  of  this  clause  to 
territory  then  belonging  to  the  United  States,  place  the  territory  which  lay  within  the 
chartoR'd  limits  of  North  Carolina  and  Geoipa.  The  title  to  that  tenitofy  was  then 
claimed  l)y  those  state?,  and  by  the  United  States ;  their  respective  claims  are  purpose- 
ly left  unsettled  by  the  express  words  of  this  clause ;  and  when  cessions  were  made  bj 
those  states,  they  were  merely  of  their  claims  to  this  territory,  the  United  States  neither 
admitting  nor  denying  the  validity  of  those  claims ;  so  that  it  was  impossible  then,  and 
ha.s  ever  since  remained  impossible,  to  know  whether  this  territory  did  or  did  not  then 
belong  to  the  United  States ;  and,  consequently,  to  know  whether  it  was  within  or  with- 
out the  authority  conferred  by  this  clause,  to  dispose  of  and  make  rules  and  regulations 
res])ecting  the  territory  of  the  United  States.  This  attributes  to  the  eminent  men  who 
acted  on  this  subject  a  want  of  ability  and  forecast,  or  a  want  of  attention  to  the  known 
facts  upon  whicli  they  were  acting,  in  which  I  cannot  concur. 

"  There  is  not,  in  my  judgment,  any  thing  in  the  language,  the  history,  or  the  sub- 
ject-matter of  tills  article,  which  restricts  its  operation  to  territory  owned  by  the  United 
States  when  the  constitution  was  adopted. 

"  But  it  is  also  insisted  that  provisions  of  the  constitution  respecting  territory  belong- 
ing to  the  United  States  do  not  apply  to  territory  acquired  by  treaty  from  a  foreign 
nation.  This  objection  must  rest  upon  the  position  that  the  constitution  did  not  author- 
ize the  federal  government  to  acquire  foreign  territory,  and  consequently  has  made  no 
provision  for  its  government  when  acquired ;  or,  that  though  the  acquisition  of  foreign 
territory  was  contemplated  by  the  constitution,  its  provisions  concerning  the  admission 
of  new  states,  and  the  making  of  all  needful  rules  and  regulations  respecting  territoiy 
belonging  to  the  United  States,  were  not  designed  to  be  applicable  to  territory  acquired 
from  foreign  nations. 

"  It  is  undoubtedly  true,  that  at  the  date  of  the  treaty  of  1S03,  between  the  United 
States  and  France,  for  the  cession  of  Louisiana,  it  was  made  a  question,  whether  the 
constitution  had  conferred  on  the  executive  department  of  the  government  of  the  Uni- 
ted States  power  to  acquire  foreign  territory  by  a  treaty. 

*'  There  is  evidence  that  ver^-  grave  doubts  were  then  entertained  concerning  the  ex- 
istence of  this  power.  But  that  there  was  then  a  settled  opinion  in  the  executive  and 
legislative  branches  of  the  government,  that  this  power  did  not  exist,  cannot  be  admit- 
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such  a  restriction,  upon  the  ground,  that  the  prescribing  of  such 
a  condition  is  inconsistent  with  the  sovereignty  of  the  state  to 

ted,  withoat  at  the  same  time  impnting  to  those  who  negotiated  and  ratified  the  treaty, 
and  passed  the  laws  necessary  to  carry  it  into  execution,  a  deliberate  and  known  violai^^ 
tion  of  their  oaths  to  support  the  constitution ;  and  whatever  doubts  may  then  havWP 
existed,  the  question  must  now  be  taken  to  have  been  settled.    Four  distinct  acquisi- 
tions of  foreign  territory  hayc  been  made  by  as  many  different  treaties,  under  as  many 
different  administrations.     Six  states,  formed  on  such  territory,  are  now  in  the  Union. 
Every  branch  of  this  government,  during  a  period  of  more  than  fifty  years,  has  partic- 
ipated in  these  transactions.    To  question  their  validity  now,  is  vain.    As  was  said  by 
Mr.  Chief  Justice  Marshall  in  the  American  Insurance  Comjwny  v.   Canter y  1  Peters,  ■ 
542,  *  the  constitution  confers  absolutely  on  the  government  of  the  Union  the  powers  of 
making  war  and  of  making  treaties  ;   consequently,  that  government  possesses  the 
power  of  acquiring  territory  either  by  conquest  or  treaty.'     (See  Cerr€  v.  Pltot^  6  Cr. 
336.)    And  I  add,  it  also  possesses  the  power  of  governing  it,  when  acquired,  not  by. 
resorting  to  supposititious  powers,  nowhere  found  described  in  the  constitution,  but  ex- 
pressly granted  in  the  authority  to  make  all  needful  rules  and  regulations  rcsi)ccting  the* 
territory  of  the  United  States. 

"  There  was  to  be  established  by  the  constitution  a  frame  of  government,  under 
which  the  people  of  the  United  States  and  their  posterity  were  to  continue  indefinitely. 
To  take  one  of  its  provisions,  the  language  of  which  is  broad  enough  to  extend 
throughout  the  existence  of  the  government,  and  embrace  all  territorj-  belonging  to 
the  United  States  throughout  all  time,  and  the  purposes  and  objects  of  which  apply  to 
all  tcnitory  of  the  United  States,  and  narrow  it  down  to  territory  belonging  to  the  Uni- 
ted States  when  the  constitution  was  framed,  while  at  the  same  time  it  is  admitted  that 
the  constitution  contemplated  and  authorized  the  acquisition,  from  time  to  time,  of 
other  and  foreign  territory,  seems  to  me  to  be  an  interpretation  as  inconsistent  with  the 
nature  and  purposes  of  the  instrument,  as  it  is  with  its  language,  and  I  can  have  no 
hesitation  in  rejecting  it. 

"  I  construe  this  clause,  therefore,  as  if  it  had  read,  congress  shall  have  power  to  make 
all  needful  rules  and  regulations  respecting  those  tracts  of  country,  out  of  the  limits  of 
the  several  states,  which  the  United  States  have  acquired,  or  may  hereafter  acquire,  by 
cessions,  as  well  of  the  jurisdiction  as  of  the  soil,  so  far  as  the  soil  may  be  the  property 
of  the  party  making  the  cession,  at  the  time  of  making  it. 

"  It  has  been  urged  that  the  words  *  rules  and  regulations '  are  not  appropriate  terms 
in  which  to  convey  authority  to  make  laws  for  the  government  of  the  territory. 

"  But  it  must  be  remembered  that  this  is  a  grant  of  power  to  the  congress  —  that  it  is  * 
therefore  necessarily  a  grant  of  power  to  legislate  —  and,  certainly,  rules  and  regulations 
respecting  a  particular  subject,  made  by  the  legislative  power  of  a  country,  can  be  noth- 
ing but  laws.  Nor  do  the  particular  terms  employed,  in  my  judgment,  tend  in  any  de- 
gree to  restrict  this  legislative  power.  Power  granted  to  a  legislature  to  make  all  need- 
ful rules  and  regulations  respecting  the  territory,  is  a  power  to  pass  all  needful  laws  ro- 
gpccting  it. 

"  The  word  regulate,  or  regulation,  is  several  times  used  in  the  constitution.  It  is 
used  in  the  fourth  section  of  the  first  article  to  describe  those  laws  of  tlie  states  wliich 
prescribe  the  times,  places,  and  manner,  of  choosing  senators  and  representatives;  in 
the  second  section  of  the  fourth  article,  to  designate  the  legislative  action  of  a  state  on 
the  subject  of  fugitives  from  service,  having  a  very  close  relation  to  the  matter  of  our 
present  inquiry ;  in  the  second  section  of  the  third  article,  to  empower  congress  to  fix 
the  extent  of  the  appellate  jurisdiction  of  this  court ;  and,  finally,  in  the  eiglitli  section 
of  the  first  article  arc  the  words, '  congress  shall  have  power  to  regulate  commerce.' 
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be  admitted,  and  its  equality  with  the  other  states.     The  final 
result  of  the  vote  which  authorized  the  erection  of  that  state, 


"  It  is  unnecessary  to  describe  the  body  of  Icp^slntton  which  has  been  enacted  under 
this  grant  of  power ;  its  variety  and  extent  are  well  known.  But  it  may  bo  mentioned, 
in  passing,  that  under  this  power  to  regulate  commerce,  congress  has  enacted  a  great 
system  of  municipal  laws,  and  extended  it  orcr  the  vessels  and  crews  of  the  United 
States  on  the  higli  seas  and  in  foreign  ports,  and  even  over  citizens  of  the  United 
States  resident  in  China ;  and  has  established  judicatures,  with  power  to  inflict  even 
capital  punishment  within  that  country. 

"  If,  then,  this  clause  does  contain  a  power  to  legislate  respecting  the  territory,  what 
arc  the  limits  of  that  power? 

"  To  tliis  I  answer,  that,  in  common  with  all  the  other  legislative  powers  of  congress, 
it  finds  limits  in  the  express  prohibitions  on  congress  not  to  do  certain  things ;  that,  in 
the  exercise  of  the  legislative  power,  congress  cannot  pass  an  ex  post  fado  law  or  bill 
of  attainder ;  and  so  in  respect  to  each  of  the  other  prohibitions  contained  in  tho  con- 
stitution. 

"Besides  this,  the  rules  and  regulations  must  bo  needful.  But  undoubtedly  the 
question  whether  a  particular  rule  or  regulation  be  needful,  must  bo  finally  determined 
by  congrL>ss  itself.  Whether  a  law  be  needful,  is  a  legislative  or  political,  not  a  judi- 
cial question.    Whatever  congress  deems  needful  is  so,  under  tlie  grant  of  power. 

"  Nor  am  I  aware  that  it  has  ever  been  questioned  that  laws  providing  for  the  tem- 
porary  government  of  the  settlers  on  tlie  public  lands  are  needful,  not  only  to  prepare 
them  for  admission  to  the  union  as  states,  but  even  to  enable  the  United  States  to  dis- 
pose of  tho  lands. 

"  Without  government  and  social  order,  there  can  be  no  property ;  for  without  law, 
its  ownership,  its  use,  and  the  power  of  disposing  of  it,  cease  to  exist,  in  the  sense  in 
which  those  words  ore  used  and  understood  in  all  civilized  states. 

"  Since,  then,  this  power  was  manifestly  conferred  to  enable  tho  United  States  to  dis- 
pose of  its  public  lands  to  settlers,  and  to  admit  them  into  the  union  as  states,  when  in 
the  judgment  of  congress  they  should  be  fitted  therefor,  since  these  were  the  needs  pro- 
vided for,  since  it  is  confessed  that  government  is  indispensable  to  provide  for  those 
needs,  and  the  power  is,  to  make  att  need/nl  rules  and  regulations  respecting  the  terri- 
tory, I  cannot  (lou]>t  that  this  is  a  power  to  govern  the  inhabitants  of  the  territory,  by 
such  laws  as  congress  deems  needful,  until  they  obtain  admission  as  states. 

"  Whether  they  should  be  thus  governed  solely  by  laws  enacted  by  congress,  or  part^ 
ly  by  laws  enacted  by  legislative  power  conferred  by  congress,  is  one  of  those  questions 
which  depend  on  the  judgment  of  congress  —  a  question  which  of  these  is  needful. 

"  But  it  is  insisted,  that  wliatcver  other  powers  congress  may  have  respecting  the  ter- 
ritory of  the  United  States,  tho  subject  of  negro  slavery  forms  an  exception. 

"  The  constitution  declares  that  congress  shall  have  power  to  make  '  aU  needful  ralc% 
and  regulations '  respecting  the  territory  belonging  to  the  United  States. 

''  Tlie  assertion  is,  though  the  constitution  says  all,  it  does  not  mean  all — though  it 
says  all,  witliout  qualification,  it  means  all  except  such  as  allow  or  prohibit  slavery. 
It  (^nnot  be  doubted  that  it  is  incumbent  on  those  who  would  thus  introduce  an  ex- 
ception not  found  in  the  language  of  the  instrument,  to  exhibit  some  solid  and  satisfac- 
tory reason,  drawn  from  the  sulyect-matter,  or  tho  purposes  and  objects  of  the  claoso, 
the  context,  or  from  other  provisions  of  the  constitution,  showing  that  the  words  em- 
ployed in  this  clause  are  not  to  be  understood  according  to  their  clear,  plain,  and  natu- 
ral signification. 

"  Tho  subject-matter  is  the  territory  of  the  United  States  out  of  tho  limits  of  every 
state,  and  consequently  under  the  exclusive  power  of  tho  people  of  the  United  States. 
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seems  to  establish  the  rightful  authority  of  congrggs^  toimpose 

such  a  restriction,  aTthougH  Itiiras  not  then 'applied.     In  the  act 

^       .   ■  * 

Their  will  respecting  it,  manifested  in  the  constitution,  can  be  subject  to  no  restriction. 
The  purposes  and  objects  of  the  clause  were  the  enactment  of  laws  concerning  the  dis- 
posal of  the  public  lands,  and  the  temporary  government  of  the  settlers  thereon  until 
new  states  should  bo  formed.  It  will  not  be  questioned  that,  when  the  constitution  of 
the  United  States  was  framed  and  adopted,  tlA  allowance  and  the  prohibition  of  negro 
slayery  were  recognized  subjects  of  municipal  legislation ;  every  state  had  in  some 
measure  acted  thereon  ;  and  the  only  legislative  act  concerning  the  territory  —  the  or- 
dinance of  1787,  which  had  then  so  recently  been  passed  —  contained  a  prohibition  of 
slavery.  The  purpose  and  object  of  the  clause  being  to  enable  congress  to  provide  a 
body  of  municipal  law  for  the  government  of  tlie  settlers,  the  allowance  or  the  prohibi- 
tion of  slavery  comes  within  the  kno¥m  and  recognized  scope  of  that  purpose  and  object. 

"  There  is  nothing  in  the  context  which  qualifies  the  grant  of  power.  The  regula- 
tions must  bo  *  respecting  the  territory.'  An  enactment  that  slavery  may  or  may  not 
exist  there,  is  a  regulation  respecting  the  territory.  Regulations  must  be  needful ;  but 
it  is  necessarily  left  to  the  legislative  discretion  to  determine  whether  a  law  be  needful. 
No  other  clause  of  the  constitution  has  been  referred  to  at  the  bar,  or  has  been  seen  by 
me,  which  imposes  any  restriction  or  makes  any  exception  concerning  the  power  of 
congress  to  allow  or  prohibit  slavery  in  the  territory  belonging  to  the  United  States. 

"  A  practical  construction,  nearly  contemporaneous  with  the  adoption  of  the  constitu- 
tion, and  continued  by  repeated  instances  through  a  long  series  of  years,  may  always 
influence,  and  in  doubtful  cases  should  determine,  the  judicial  mind,  on  a  question  of 
the  interpretation  of  the  constitution.  {Stuart  v.  Laird,  1  Cranch,  269 ;  Martin  v.  Ilurt' 
ter,  I  Wheat.  304;  (Mens  v.  Virginia,  6  Wheat.  264;  Prigg  v.  Pennsylvania,  16  Pet. 
621 ;  Cooley  v.  Port  Wardens,  12  How.  315.) 

"In  this  view,  I  proceed  briefly  to  examine  the  practical  construction  placed  on  the 
clause  now  in  question,  so  far  as  it  respects  the  inclusion  therein  of  power  to  permit  or 
prohibit  slavery  in  tlie  territories. 

"  It  has  already  been  stated,  that  after  the  government  of  the  United  States  was  or- 
ganized under  the  constitution,  the  temporary  government  of  the  territory  northwest  of 
the  river  Ohio  could  no  longer  exist,  save  under  the  powers  conferred  on  congress  by 
the  constitution.  Whatever  legislative,  judicial,  or  executive  authority  should  be  exer- 
cised therein  could  bo  derived  only  from  the  people  of  the  United  States  under  the  con- 
stitution. And,  accordingly,  an  act  was  passed  on  the  7th  day  of  August,  1789,  (1 
Stat,  at  Large,  50,)  which  recites  :  '  Whereas,  in  order  that  the  ordinance  of  the  United 
States  in  congress  assembled,  for  tlio  government  of  the  territory  northwest  of  the  river 
Ohio,  may  continue  to  have  full  ejffect,  it  is  required  that  certain  provisions  should  be 
made,  so  as  to  adapt  the  same  to  the  present  constitution  of  the  United  States.'  It 
then  provides  for  the  appointment  by  the  president  of  all  officers,  who,  by  force  of  the 
ordinance,  were  to  have  been  appointed  by  the  congress  of  the  confederation,  and  their 
commission  in  the  manner  required  by  the  constitution ;  and  empowers  the  secretary 
of  the  territory  to  exorcise  the  powers  of  the  governor  in  case  of  the  death  or  necessary 
absence  of  the  latter. 

"  Here  is  an  explicit  declaration  of  the  will  of  the  first  congress,  of  which  fourteen 
members,  including  >Ir.  Madison,  had  been  members  of  the  convention  which  framed 
the  constitution,  that  the  ordinance,  one  article  of  which  prohibited  slavery, '  should  con- 
tinue to  have  full  effect.'  Gen.  Washington,  who  signed  this  bill,  as  president,  was  the 
president  of  that  convention. 

"  It  does  not  appear  to  me  to  be  important,  in  this  connection,  that  that  clause  in  the 
ordinance  which  prohibited  slavery  was  one  of  a  series  of  articles  of  what  is  therein 


216  COXSTITCTION  OF  THE  UNITED  STATES.     [BOOK  IH. 

passed  for  this  purpose,  there  is  an  express  clause,  that  in  all  the 
territory  ceded  by  France  to  the  United  States  under  the  name 


tcrmc<l  a  compact.  The  congress  of  the  confederation  had  no  power  to  make  such  a 
compact,  nor  to  act  at  all  on  the  subject ;  and  after  what  had  been  so  recently  said  by 
Mr.  Madison  on  this  subject,  in  the  thirty-eighth  numl)er  of  the  Federaiist,  I  cannot  sup- 
pose that  he,  or  any  others  who  voted  fur  this  bill,  attributed  any  intrinsic  effect  to 
what  was  denominated  in  the  ordinance  a^  compact  between '  the  original  states  and  the 
people  and  states  in  die  new  territory ; '  there  being  no  new  states  then  in  existence  in 
the  tcrritor}',  with  whom  a  compact  could  be  made,  and  the  few  scattered  inhabitants, 
unorgaiiizx'd  into  a  political  body,  not  being  capable  of  becoming  a  party  to  a  treaty, 
even  if  tlie  congress  of  the  confederation  had  had  power  to  make  one  touching  the  gov- 
ernment of  that  territory. 

**  I  consider  the  passage  of  this  law  to  have  been  an  assertion  by  the  first  congress  of 
the  power  of  the  United  States  to  proliibit  slavery,  within  this  part  of  the  territory  of 
the  United  States;  for  it  clearly  shows  that  slavery  was  thereafter  to  be  prohibited 
there,  and  it  could  l)c  prohibited  only  by  an  exertion  of  the  power  of  the  United  States, 
under  tlie  constitution ;  no  other  power  being  capable  of  operating  within  that  territory 
after  the  constitution  took  effect. 

"  On  the  2d  of  April,  1790,  (1  Stat,  at  Large,  106,)  the  first  congress  passed  an  act 
accepting  a  deed  of  cession  by  North  Carolina  of  that  territory  afterwards  erected  into 
the  Tennessee.  The  fourth  express  condition  contained  in  this  deed  of  cession,  after 
providing  that  the  inhabitants  of  the  territory  shall  be  temporarily  governed  in  the  same 
manner  as  those  beyond  the  Ohio,  is  followed  by  these  words :  *  Provided  always,  that 
no  regulations  made  or  to  bo  made  by  congress  shall  tend  to  emancipate  slaves.' 

"  This  provision  shows  that  it  was  then  understood  congress  might  make  a  regulation 
prohibiting  slaver}',  and  that  congress  might  also  allow  it  to  continue  to  exist  in  the  ter- 
ritory ;  and  accordingly,  when,  a  few  days  later,  congress  passed  the  act  of  May  20th, 
1790,  (I  Stat,  at  Large,  123,)  for  the  government  of  the  territory  south  of  the  river 
Ohio,  it  provided,  '  and  the  government  of  the  territory  south  of  the  Ohio  shall  be  sim- 
ilar to  that  now  exercised  in  the  territory  northwest  of  the  Ohio,  except  so  far  as  is  oth- 
cnv'ise  provided  in  the  conditions  expressed  in  an  act  of  congress  of  the  present  session, 
entitled,  *  An  act  to  accept  a  cession  of  the  claims  of  the  state  of  North  Carolina  to  a 
certain  district  of  western  territory.'  Under  the  government  thus  established,  slavery 
existed  until  the  territory  became  the  state  of  Tennessee. 

"  On  the  7th  of  April,  1798,  (1  Suit,  at  Large,  649,)  an  act  was  passed  to  establish 
a  govemmoiit  in  the  2^Iississippi  territory  in  all  respects  like  that  exercised  in  the  terri- 
tory northwest  of  the  Ohio,  '  excepting  and  excluding  the  last  article  of  the  ordinance 
made  for  the  government  thereof  by  the  late  congress,  on  the  13th  day  of  July,  1787.' 
When  the  limits  of  this  territory  had  been  amicably  settled  with  Georgia,  and  the  latter 
ceded  all  its  claim  thereto,  it  was  one  stipulation  in  the  compact  of  cession,  that  the  or- 
dinance of  July  13th,' 1787, '  shall  in  all  its  parts  extend  to  the  territory  contained  in  the 
present  act  of  cession,  that  article  only  excepted  whicrh  forbids  slavery.'  The  govern- 
ment of  this  territory  was  subsequently  established  and  organized  under  the  act  of  May 
10th,  1800 ;  hut  so  much  of  the  ordinance  as  prohibited  slavery  was  not  put  in  operation 
there. 

"  Without  going  minutely  into  the  details  of  each  case,  I  will  now  give  referenoe  to 
two  classes  of  acts,  in  one  of  which  congress  has  extended  the  ordinance  of  1 787,  in- 
cluding the  article  prohibiting  slavery,  over  different  territories,  and  thus  exerted  its 
power  to  prohibit  it ;  in  the  other,  congress  has  erected  governments  over  territories  ac- 
quired from  France  and  Spain,  in  which  slaver}*  already  existed,  but  refused  to  apply 
to  them  that  part  of  the  government  under  the  ordinance  which  excluded  shivery. 
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of  Louisiana,  which  lies  north  of  36°  30'  N.  lat.,  not  included 
within  the  limits  of  the  state  of  Missouri,  slavery  and  involun- 


« 


Of  the  first  class  are  the  act  of  Maj  7th,  1800,  (2  Stat,  at  Lar^,  58,)  for  the  gor- 
eromcnt  of  the  Indiana  territory ;  the  act  of  January  1 1th,  1805,  (2  Stat,  at  Large,  309,) 
for  the  government  of  Michigan  territory;  the  act  of  May  3cl,  1809,  (2  Stat,  at  Large, 
514,)  for  the  goycmmont  of  the  Illinois  territory;  the  act  of  April  20th,  1836,  (5  Stat, 
at  Large,  10,)  for  the  government  of  the  territory  of  Wisconsin ;  the  act  of  June  12th, 
1838,  for  the  government  of  the  territory  of  Iowa ;  the  act  of  August  14th,  1848,  for  the 
government  of  the  territory  of  Oregon.  To  thef>e  instances  should  be  added  the  act  of 
March  6th,  1820,  (3  Stat,  at  Large,  548,)  prohibiting  slavery  in  the  territory  acquired 
from  Franco,  being  northwest  of  Missouri,  and  north  of  thirty-six  degrees  thirty  min- 
ntes  north  latitude.  m 

"  Of  the  second  class,  in  which  congress  refused  to  interfere  with  slavery  already  ex- 
isting under  the  municipal  law  of  France  or  Spain,  and  established  governments  by 
which  slavery  was  recognized  and  allowed,  are:  the  act  of  March  26th,  1804,  (2  Stat, 
at  Large,  283.)  for  the  government  of  Louisiana ;  the  act  of  March  2d,  1805,  (2  St:it.  at 
Lai^,  322,)  for  the  government  of  the  territory  of  Orleans ;  the  act  of  Juno  4th,  1812, 
(2  Stat,  at  Largo,  743,)  for  the  government  of  the  Missouri  territory ;  the  act  of  March 
30th,  1822,  (3  Stat,  at  Largo,  654,)  for  the  government  of  the  territory  of  Florida. 
Here  are  eight  distinct  instances,  beginning  with  the  first  congress,  and  coming  down  to 
the  year  1848,  in  which  congress  has  excluded  slavery  from  the  territory  of  the  United 
States  ;  and  six  distinct  instances  in  which  congress  organized  governments  of  territo- 
ries by  which  slavery  was  recognized  and  continued,  beginning  also  with  the  first  con- 
gress, and  coming  down  to  the  year  1822.  These  acts  were  severally  signed  by  seven 
presidents  of  the  United  States,  beginning  with  General  Washington,  and  coming  regu- 
larly down  as  for  as  Mr.  John  Quincy  Adams,  thus  including  all  who  were  in  public 
life  when  the  constitution  was  adopted. 

"  If  the  practical  construction  of  the  constitution  contemporaneously  with  its  going 
into  efitect,  by  men  intimately  acquainted  with  its  history  from  their  personal  participa- 
tion in  framing  and  adopting  it,  and  continued  by  them  through  a  long  scries  of  acts  of 
the  gravest  importance,  be  entitled  to  weight  in  the  judicial  mind  on  a  question  of  con- 
Btmction,  it  would  seem  to  bo  diflScnlt  to  resist  the  force  of  the  acts  above  adverted  to. 

"  It  appears,  however,  from  what  has  taken  place  at  the  bar,  that  notwithstanding  the 
language  of  the  constitution,  and  the  long  lino  of  legislative  and  executive  precedents 
under  it,  three  different  and  opposite  views  are  taken  of  the  power  of  congress  respecting 
slavery  in  the  territories. 

**  One  is,  that  though  congress  can  make  a  regulation  prohibiting  slavery  in  a  ter- 
ritory, they  cannot  make  a  regulation  allowing  it ;  another  is,  that  it  can  neither  be  es- 
tablished nor  prohibited  by  congress,  but  that  the  people  of  a  territory,  when  organized 
by  congress,  can  establish  or  prohibit  slavery ;  while  the  third  is,  that  the  constitution 
itself  secures  to  every  citizen  who  holds  slaves,  under  the  laws  of  any  state,  the  inde- 
feasible right  to  carry  them  into  any  territory,  and  there  hold  them  as  property. 

"  No  particular  clause  of  the  constitution  has  been  referred  to  at  the  bar  in  support  of 
either  of  these  views.  The  first  seems  to  be  rested  upon  general  considerations  concern- 
ing  the  social  and  moral  evils  of  slavery,  its  relations  to  republican  governments,  its  in- 
consistency with  the  declaration  of  independence,  and  with  natural  right. 

"  The  second  is  drawn  from  considerations  equally  general,  concerning  the  right  of 
self-government,  and  the  nature  of  the  political  institutions  which  have  been  established 
by  the  people  of  the  United  States. 

"  While  the  third  is  said  to  rest  upon  the  e^ual  right  of  all  citizens  to  go  with  their 
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tary  servitude,   otherwise   than   in   the   punishment  of  crimes, 
whereof  the  parties  shall  have  been  duly  convicted,  shall  be,  and 


property  upon  the  public  domain,  and  the  inequality  of  a  regulation  which  would  admit 
the  property  of  Bomo  and  exclude  the  property  of  other  citizens ;  and,  inasmuch  as 
slaves  are  chiefly  held  by  citizens  of  those  particular  states  where  slavery  is  established, 
it  is  insisted  that  a  regulation  excluding  slavery  from  a  territory  operates,  practically, 
to  make  an  unjust  discrimination  between  citizens  of  different  states,  in  respect  to  their 
use  and  enjoyment  of  the  territory  of  the  United  States. 

"  With  the  weight  of  either  of  these  considerations,  when  presented  to  congress  to  in- 
fluence its  action,  this  court  has  no  concern.  One  or  the  other  may  be  justly  entitled 
to  guide  or  control  the  legislative  judgment  upon  what  is  a  needful  regulation.  The 
question  here  is,  whether  they  are  sufficient  to  authorize  this  court  to  insert  into  tliis 
clause  of  the  constitution  an  exception  of  the  exclusion  or  allowance  of  slavery,  not 
found  therein,  nor  in  any  othir  part  of  that  instrument.  To  engraft  on  any  instrument 
a  substantive  exception  not  found  in  it,  must  be  admitted  to  be  a  matter  attended  with 
great  difficulty.  And  the  difficulty  increases  with  the  importance  of  the  instrument, 
and  the  magnitude  and  complexity  of  the  interests  involved  in  its  construction.  To 
allow  this  to  be  done  with  the  constitution,  upon  reasons  purely  political,  renders  its 
judicial  interpretation  impossible  —  because  judicial  tribunals,  as  such,  cannot  decide 
upon  political  considerations.  Political  reasons  have  not  the  requisite  certainty  to  afford 
rules  of  juridical  interpretation.  They  are  different  in  different  men.  They  are  difier- 
ent  in  the  same  men  at  different  times.  And  when  a  strict  interpretation  of  the  consti- 
tution, according  to  the  fixed  rules  which  govern  the  interpretation  of  laws,  is  aban- 
doned, and  the  theoretical  opinions  of  individuals  are  allowed  to  control  its  meaning, 
we  have  no  longer  a  constitution ;  we  ore  under  the  government  of  individual  men, 
who  for  the  time  being  have  power  to  declare  what  the  constitution  is,  according  to 
their  own  views  of  what  it  ought  to  mean.  When  such  a  method  of  interpretation  of 
the  constitution  obtains,  in  place  of  a  republican  government,  with  limited  and  defined 
powers,  we  have  a  government  which  is  merely  an  exponent  of  die  will  of  congress ;  or 
what,  in  my  opinion,  would  not  be  preferable,  an  exponent  of  the  individual  political 
opinions  of  the  members  of  this  court. 

"  If  it  can  be  shown,  by  any  thing  in  the  constitution  itself,  that  when  it  confers  on 
congress  the  power  to  make  all  needful  rules  and  regulations  respecting  the  territory  be- 
longing to  the  United  States,  the  exclusion  or  the  allowance  of  slavery  was  excepted ; 
or  if  any  thing  in  the  history  of  this  provision  tends  to  show  tliat  such  an  exception  was 
intended  by  those  who  framed  and  adopted  the  constitution  to  be  introduced  into  it,  I 
hold  it  to  be  my  duty  carefully  to  consider,  and  to  allow  just  weight  to  such  considera- 
tions in  interpreting  tlie  positive  text  of  the  constitution.  But  where  the  constitution 
has  said  ail  needful  rules  and  regulations,  I  must  find  something  more  than  theoretical 
reasoning  to  induce  me  to  say  it  did  not  mean  all. 

"  There  have  been  eminent  instances  in  this  court  closely  analogous  to  this  one,  in 
which  an  attempt  to  introduce  an  exception,  not  found  in  the  constitution  itself,  has 
£Euled  of  success. 

**  By  the  eighth  section  of  the  first  article,  congress  has  the  power  of  exclusive  legisla- 
tion in  all  cases  whatsoever  within  this  district. 

"  In  the  case  of  Loughborough  v.  Blake ,  (5  Wheat.  324,)  the  question  arose,  whether 
congress  has  power  to  impose  direct  taxes  on  persons  and  property  in  this  district.  It 
was  insisted,  that  though  the  grant  of  power  was  in  its  terms  broad  enough  to  include 
direct  taxation,  it  must  be  limited  by  the  principle,  that  taxation  and  representation  are 
inseparable.  It  would  not  be  easy  to  fix  on  any  political  truth,  better  established  or 
more  fully  admitted  in  our  country,  than  that  taxation  and  representation  must  exist 
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is  hereby  for  ever  prohibited.^     An  objection  of  a  similar  charac- 
ter was  taEen  tb'ffie  "compact  between  Virginia  and  Kentucky, 


together.  We  went  into  the  war  of  the  revolution  to  assert  it,  and  it  is  incorporated  as 
fundamental  into  all  American  governments.  But  however  true  and  important  this 
maxim  may  be,  it  is  not  necessarily  of  universal  application.  'It  was  for  the  people  of 
the  United  States,  who  ordained  the  constitution,  to  decide  whether  it  should  or  should 
not  be  permitted  to  operate  within  this  district.  Their  decision  was  embodied  in  the 
words  of  the  constitution  ;  and  as  that  contained  no  such  exception  as  would  permit  the 
maxim  to  operate  in  this  district,  this  court,  interpreting  that  language,  held  that  the 
exception  did  not  exist. 

"  Again,  the  constitution  confers  on  congress  power  to  regulate  commerce  with  for- 
eign nations.  Under  this,  congress  passed  an  act  on  the  22d  of  Decemoer,  1807,  un- 
limited in  duration,  laying  an  embargo  on  all  ships  and  vessels  in  the  ports  or  within 
the  limits  and  jurisdiction  of  the  United  States.  No  law  of  the  United  States  ever 
pressed  so  severely  upon  particular  states.  Though  the  constitutionality  of  the  law  was 
contested  with  an  earnestness  and  zeal  proportioned  to  the  ruinous  effects  which  were 
felt  from  it,  and  though,  as  Mr.  Chief  Justice  Marshall  has  said,  (9  Wheat.  192,)  'a 
want  of  acuteness  in  discovering  objections  to  a  measure  to  which  they  felt  the  most 
deep-rooted  hostility  will  not  be  imputed  to  those  who  were  arrayed  in  opposition  to 
this,'  I  am  not  aware  that  the  fact  that  it  prohibited  the  use  of  a  particular  species  of 
property,  belonging  almost  exclusively  to  citizens  of  a  few  states,  and  this  indefinitely, 
was  over  supposed  to  show  that  it  was  unconstitutional.  Something  much  more  strin- 
gent, as  a  ground  of  legal  judgment,  was  relied  on  —  that  the  power  to  regulate  com- 
merce did  not  include  the  power  to  annihilate  commerce. 

"  But  the  decision  was,  that  under  the  power  to  regulate  commerce,  the  power  of 
congress  over  the  subject  was  restricted  only  by  those  exceptions  and  limitations  con- 
tained in  the  constitution ;  and  as  neither  the  clause  in  question,  which  was  a  general 
grant  of  power  to  regulate  commerce,  nor  any  other  clause  of  the  constitution,  imposed 
any  restrictions  as  to  the  duration  of  an  embargo,  an  unlimited  prohibition  of  the  nso'* 
of  the  shipping  of  the  country  was  within  the  power  of  congress.  On  this  subject,  Mr. 
Justice  Daniel,  speaking  for  the  court  in  the  case  of  United  Stales  v.  Marigold ^  (9  How. 
560,)  says :  'congress  are,  by  the  constitution,  vested  with  the  power  to  regulate  com- 
merce with  foreign  nations ;  and  however,  at  periods  of  high  excitement,  an  applica- 
tion of  the  terms  '  to  regulate  commerce,'  such  as  would  embrace  absolute  prohibition, 
may  have  been  questioned,  yet,  since  the  passage  of  the  embargo  and  non-intercourse 
laws,  and  the  repeated  judicial  sanctions  these  statutes  have  received,  it  can  scarcely  at 
this  day  be  open  to  doubt,  that  every  subject  falling  legitimately  within  the  sphere  of 
oommcrciul  regulation  may  be  partially  or  wholly  excluded,  when  either  measure  shall 
be  demanded  by  the  safety  or  the  important  interests  of  the  entire  nation.  The  power 
once  conceded,  it  may  operate  on  any  and  every  subject  of  commerce  to  which  the  leg- 
islativv  discretion  may  apply  it.' 

"  If  power  to  regulate  commerce  extends  to  an  indefinite  prohibition  of  the  use  of  all 
vessels  belonging  to  citizens  of  the  several  states,  and  may  operate,  without  exception, 
upon  .every  subject  of  commerce  to  which  the  legislative  discretion  may  apply  it,  upon 
what  grounds  can  I  say  that  power  to  make  all  needful  rules  and  regulations  respecting 
the  territory  of  the  United  States  is  subject  to  an  exception  of  the  allowance  or  prohibi- 
tion of  slavery  therein  ? 


1  Act  6  March,  1820,  ch.  20.  The  same  subject  was  immediately  afterwards  much 
discussed  in  the  state  legislatures ;  and  opposite  opinions  were  expressed  by  different 
states  in  the  form  of  solemn  rcsolntions. 
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upon   the   ground   that   it  was   a  restriction   upon   state   sov- 
ereignty.    But  the  supreme  court  had  no  hesitation  in  overrul- 


**  While  tlie  regulation  is  one  '  rospocting  the  fcerritoiy,'  while  it  is,  in  the  judgment 
of  congress,  *  a  needful  regulation/  and  is  thus  completely  within  the  words  of  tlie  grant, 
while  no  other  clause  of  the  constitution  can  \io  shown,  which  requires  the  insertion  of 
an  exception  respecting  slavery,  and  while  the  practical  construction  for  a  period  of  up- 
wards of  ftfty  years  forbids  such  an  exception,  it  would,  in  my  opinion,  violate  ercry 
sound  rule  of  interpretation  to  force  that  exception  into  the  constitution  upon  the 
strength  of  abstract  political  reasoning,  which  we  are  bound  to  believe  the  people  of  the 
United  States  thought  insufficient  to  induce  them  to  limit  the  power  of  congress,  be- 
cause wliat  they  have  said  contains  no  such  limitation. 

**  Before  t^rocced  further  to  notice  some  other  grounds  of  supposed  objection  to  this 
power  of  congress,  I  desire  to  say,  that  if  it  were  not  for  my  anxiety  to  insist  upon  what 
I  deem  a  correct  exposition  of  the  constitution,  if  I  looked  only  to  the  purposes  of  the 
argument,  the  source  of  the  power  of  congress  asserted  in  the  opinion  of  the  majority 
of  the  court  would  answer  those  purposes  equally  well.  For  they  admit  that  congress 
has  power  to  organize  and  govern  the  territories  until  they  arrive  at  a  suitable  condition 
for  admission  to  the  union  ;  they  admit,  also,  that  the  kind  of  government  which  shall 
thus  exist  should  be  regulated  by  the  condition  and  wants  of  each  territory,  and  that  it 
is  necessarily  committed  to  the  discretion  of  congress  to  enact  such  laws  for  that  par- 
pose  as  that  discretion  may  dictate  ;  and  no  limit  to  that  discretion  has  been  shown,  or 
even  suggested,  save  those  positive  prohibitions  to  legislate,  which  are  found  in  the  oon 
stitution. 

"  I  confess  myself  unable  to  perceive  any  difference  whatever  between  my  own  opin- 
ion of  the  general  extent  of  the  power  of  congress  and  the  opinion  of  the  majority  of  the 
court,  save  that  I  consider  it  derivable  from  the  express  language  of  the  constitution, 
while  they  hold  it  to  be  silently  implied  from  the  power  to  acquire  territory.  Looking 
at  the  power  of  congress  over  the  territories  as  of  the  extent  just  described,  what  posi- 
tive proliibition  exists  in  the  constitution,  which  restrained  congress  from  enacting  a 
law  in  1820  to  prohibit  slavery  north  of  thirty-six  degrees  thirty  minutes  north  latitude? 

"  The  only  one  suggested  is  that  clause  in  the  fif\h  article  of  the  amendments  of 
the  constitution  which  declares  that  no  person  shall  bo  deprived  of  his  life,  liberty,  or 
property,  without  due  process  of  law.  I  will  now  proceed  to  examine  the  question, 
whether  this  clause  is  entitled  to  the  effect  thus  attributed  to  it.  It  is  necessary,  firsts 
to  have  a  clear  view  of  the  nature  and  incidents  of  that  particular  species  of  property 
which  is  now  in  question. 

"  Slavery,  being  contrary  to  natural  right,  is  created  only  by  municipal  law.  This 
is  not  only  plain  in  itself,  and  agreed  by  all  writers  on  the  subject,  but  is  inferable  from 
the  constitution,  and  has  been  explicitly  declared  by  this  court.  The  constitution  re- 
fers to  slaves  as  '  persons  held  to  service  in  one  state,  under  the  laws  thereof.'  Nothing 
can  more  crlearly  describe  a  status  created  by  municipal  law.  In  Prigy  v.  Pennoflvania, 
(10  Pet.  611,)  this  court  said  :  *  The  state  of  slavery  is  deemed  to  be  a  mere  municipal 
regulation,  founded  on  and  limited  to  the  range  of  territorial  laws.'  In  Rankin  y. 
Lydia^  2  Marsh.  12,  470,  the  supreme  court  of  appeals  of  Kentucky  said:  *  Slavery  is 
sanctioned  by  the  laws  of  this  state,  and  the  right  to  hold  them  under  our  municipal 
regulations  is  unquestionable.  But  we  view  this  as  a  right  existing  by  positive  law  of 
a  municipal  character,  without  foundation  in  the  law  of  nature  or  the  unwritten  com- 
mon law.'  Lam  not  acquainted  with  any  case  or  writer  questioning  the  correctness  of 
this  doctrine.  (See  also  1  Burge,  Col.  and  For.  Laws,  738-741,  where  the  authoritieB 
are  collected.) 

'^  The  status  of  slavery  is  not  necessarily  always  attended  with  the  same  powers  on 
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ing  it,  considering  it  as  opposed  by  the  theory  of  all  free 
governments,  and  especially  of  those  which  constitute  the  Amer- 
ican  Republics.^ 


the  part  of  the  master.  The  master  is  subject  to  the  supreme  power  of  the  state,  whose 
will  controls  his  action  towards  his  slave,  and  this  control  must  be  defined  and  I'egu- 
lated  by  the  municipal  law.  In  one  state,  as  at  one  period  of  the  Roman  law,  it  may 
put  the  life  of  the  slave  into  the  hands  of  the  master ;  others,  as  those  of  the  United 
States,  which  tolerate  slavery,  may  treat  the  slave  as  a  person,  when  the  master  takes 
his  life ;  while  in  others,  the  law  may  recognize  a  right  of  the  slave  to  be  protected 
from  cruel  treatment.  In  other  words,  the  status  of  slavery  embraces  every  condition, 
from  that  in  which  the  slave  is  known  to  the  law  simply  as  a  chattel,  with  no  civil 
rights,  to  that  in  which  he  is  recognized  as  a  person  for  all  purposes,  save  the  compul- 
sory power  of  directing  and  receiving  the  fruits  of  his  labor.  Which  of  these  condi- 
tions shall  attend  the  status  of  slavery,  must  depend  on  the  municipal  law  which  creates 
and  upholds  it. 

"And  not  only  must  the  status  of  slavery  be  created  and  measured  by  municipal  law, 
but  the  rights,  powers,  and  obligations  which  grow  out  of  that  status,  must  be  defined, 
protected,  and  enforced  by  such  laws.  The  liability  of  the  master  for  the  torts  and 
crimes  of  his  slave,  and  of  third  persons  for  assaulting  or  injuring  or  harboring  or  kid- 
napping him,  the  forms  and  modes  of  emancipation  and  sale,  their  subjection  to  the 
debts  of  the  master,  succession  by  death  of  the  master,  suits  for  freedom,  the  capacity 
of  the  slave  to  be  party  to  a  suit,  or  to  be  a  witness^  with  such  police  regulations  as 
have  existed  in  all  civilized  states  where  slavery  has  been  tolerated,  are  among  the  sub- 
jects upon  which  municipal  legislation  becomes  necessary  when  slavery  is  introduced. 

**  Is  it  conceivable  that  the  constitution  has  conferred  the  right  on  every  citizen  to 
become  a  resident  on  the  territor}'  of  the  United  States  with  his  slaves,  and  there  to 
hold  them  as  such,  but  has  neither  made  nor  provided  for  any  municipal  regulations 
which  are  essential  to  the  existence  of  slavery  ?  , 

**  Is  it  not  more  rational  to  conclude  that  they  who  framed  and  adopted  the  consti- 
tution were  aware  that  persons  held  to  service  under  the  laws  of  a  state  are  property  i 
only  to  the  extent  and  under  the  conditions  fixed  by  those  laws ;  that  they  must  cease 
to  be  available  as  property,  when  their  owners  voluntarily  place  them  permanently  ■ 
within  another  jurisdiction,  where  no  municipal  laws  on  the  subject  of  slavery  exist ; 
and  that,  being  aware  of  these  principles,  and  having  said  nothing  to  interfere  with  or 
displace  them,  or  to  compel  congress  to  legislate  in  any  particular  manner  on  the  sub- 
ject, and  having  empowered  congress  to  make  all  needful  rules  and  regulations  re- 
specting the  territory  of  the  United  States,  it  was  their  intention  to  leave  to  the  discre- 
tion of  congress  what  regulations,  if  any,  should  be  made  concerning  slavery  therein  ? 
Moreover,  if  the  right  exists,  what  are  its  limits,  and  what  arc  its  conditions  ?  If  citi- 
zens of  the  United  States  have  the  right  to  take  their  slaves  to  a  territory,  and  hold 
them  there  as  slaves,  without  regard  to  the  laws  of  the  territory,  I  suppose  this  right  is 
not  to  be  restricted  to  the  citizens  of  slaveholding  states.  A  citizen  of  a  state  which 
docs  not  tolerate  slavery  can  hardly  be  denied  the  power  of  doing  the  same  thing. 
And  what  law  of  slavery  does  either  take  with  him  to  the  territory  ?    If  it  be  said  to 


1  Green  v.  Biddle,  8  Wheat.  B.  1,  87,  88.  [By  a  recent  statute.  Act  of  May  30th, 
1854,  known  as  the  "  Act  to  organize  the  territories  of  Nebraska  and  Kanzas,''  10  U.  S. 
Stat  at  Large,  ch.  69,  §  14,  that  part  of  the  act  of  1820,  generally  known  as  the  Mis- 
souri Compromise  prohibiting  slavery  north  of  S6<>  30'  was  repealed  by  congress,  the 
chief  ground  urged  therefor  being  that  the  act  was  unconstitntional  and  void.] 
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CHAPTER  XXXI. 

POWERS   OF  CONGRESS  —  TERRITORIAL  GOVERNMENTS. 

§  1322.  The  next  dause  of  the  same  article  is,  "  The  congress 
shall  have  power  to  dispose  of  and  make  all  needful  rules  and 


be  thoHc  laws  respecting  slavery  which  existed  in  the  particnlar  state  from  which  each 
slave  liiFt  came,  what  an  anomaly  is  this  ?  Where  else  can  we  find,  ander  the  law  of 
any  civilizcil  country',  the  power  to  introduce  and  permanently  continue  diveTse  syi- 
tenis  of  foreign  municipal  law,  for  holding  persons  in  slavery  ?  I  say,  not  merely  to 
introduce,  but  permanently  to  continue,  these  anomalies  ?  For  the  offspring  of  the 
female  must  be  governed  by  the  foreign  municipal  laws  to  which  the  mother  was  sub- 
ject ;  and  when  any  slave  is  sold  or  passes  by  succession  on  the  death  of  tlie  owner, 
there  must  pass  with  him,  by  a  S]>ecic8  of  subrogation,  and  as  a  kind  of  unknown  ju» 
in  ra,  the  foreign  municipal  laws  which  constituted,  regulated,  and  preserved,  the  tUUuM 
of  tlic  slave  before  his  exportation.  Whatever  theoretical  importance  may  be  now  sup- 
posed to  lielong  to  the  maintenance  of  such  a  right,  I  feel  a  i>erfect  conviction  that  it 
would,  if  ever  tried,  prove  to  be  as  impracticable  in  fact,  as  it  is,  in  my  judgment,  mon- 
strous in  theory. 

*'  I  consider  the  assumption  which  lies  at  the  basis  of  this  theory  to  be  unsound ;  not 
in  its  just  sense,  and  when  properly  understood,  but  in  the  sense  which  has  been  at- 
tached to  it.    That  assumption  is,  that  the  territory  ceded  by  France  was  acquired  for  ;, 
the  equal  benefit  of  all  the  citizens  of  the  United  States.    I  agree  to  the  position. , 
But  it  was  acquired  for  their  benefit  in  their  collective,  not  their  individual,  capacities. ; 
It  was  acquired  for  their  benefit,  as  an  organized  political  society,  subsisting  as  *  the  peo- 
ple of  the  United  States,'  under  the  constitution  of  the  United  States ;  to  be  adminis- 
tered justly  and  impartially,  and  as  nearly  as  possible  for  the  equal  benefit  of  every 
individual  citizen,  according  to  the  best  judgment  and  discretion  of  the  congress;  to 
whose  power,  as  the  legislature  of  the  nation  which  aaiuircd  it,  the  people  of  the  Uni- 
ted States  have  committed  its  administration.    Whatever  individual  claims  may  be 
founded  on  local  circumstances,  or  sectional  differences  of  condition,  cannot,  in  mj 
opinion,  bo  recognized  in  this  court,  without  arrogating  to  the  judicial  branch  of  the 
government  powers  not  committed  to  it;  and  which,  with  all  tlie  unaffecited  respect  I 
feel  for  it,  when  acting  in  its  proper  sphere,  I  do  not  think  it  fitted  to  wield. 

"  Nor,  in  my  judgment,  will  tlie  position,  that  a  prohibition  to  bring  slaves  into  a  ter- 
ritory deprives  any  one  of  his  property  without  due  process  of  law,  bear  examination. 

It  must  be  remenil>ercd  that  this  restriction  on  the  legislative  power  is  not  peculiar 
to  the  constitution  of  the  United  States;  it  was  borrowed  from  Magna  Cluxrta; 
was  brought  to  America  by  our  ancestors,  as  part  of  their  inherited  liberties,  and  hai 
existed  in  all  the  states,  usually  in  the  very  words  of  the  great  charter.  It  existed  in 
every  political  community  in  America  in  1787,  when  the  ordinance  prohibiting  slavery 
north  and  west  of  the  Ohio  was  passed. 

"And  if  a  prohibition  of  shivery  in  a  territory  in  1820  violated  this  principle  of 
Magna  Charta,  the  ordinance  of  1787  also  violated  it;  and  what  power  had, I  do  not 
say  the  congress  of  the  confederation  alone,  but  the  legislature  of  Virginia,  or  the  leg^ 
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regulations  respecting  the  territory  and  other  property  belonging 
to  the  United  States ;  and  nothing  in  this  constitution  shall  be 


islataro  of  any  or  all  tho  states  of  the  confederacy,  to  consent  to  such  a  violation  ? 
The  people  of  tho  states  had  conferred  no  such  power.  I  think  I  may  at  least  say,  if 
the  congress  did  then  violate  Magna  Charta  by  the  ordinance,  no  one  discovered  that 
violation.  Besides,  if  the  prohibition  upon  all  ]>er8ons,  citizens  as  well  as  others,  to 
bring  slaves  into  a  territory,  and  a  declaration  that  if  brought  they  shall  be  free,  de- 
prives citizens  of  their  property  without  due  process  of  law,  what  shall  we  say  of  the 
legislation  of  many  of  the  slaveholding  states  which  have  enacted  the  same  prohibi- 
tion? As  early  as  October,  1778,  a  law  was  passed  in  Virginia,  that  thereafter  no 
slave  should  be  imported  into  that  commonwealth  by  sea  or  by  land,  and  that  eveiy 
slave  who  should  be  imported  should  become  free.  A  citizen  of  Virginia  purchased 
in  Maryland  a  slave  who  belonged  to  another  citizen  of  Vii^nia,  and  removed  with 
the  slave  to  Virginia.  The  slave  sued  for  her  freedom,  and  recovered  it ;  as  may  be 
seen  in  Wilson  v.  laahd,  (5  Call's  R.  425).  See  also  Hunter  v.  Uulsher,  (1  Leigh, 
172) ;  and  a  similar  law  has  been  recognized  as  valid  in  Maryland,  in  Stevoart  v.  Oaks^ 
(5  Har.  and  Johns.  107).  I  am  not  aware  that  such  laws,  though  they  exist  in  many 
states,  were  ever  supposed  to  be  in  con6ict  with  the  principle  of  Magna  Charta  incor- 
porated into  the  state  constitutions.  It  was  certainly  understood  by  the  convention 
which  framed  the  constitution,  and  has  been  so  understood  ever  since,  that,  under  the 
power  to  regulate  commerce,  congress  could  prohibit  the  importation  of  slaves ;  and 
the  exercise  of  the  power  was  restrained  till  1808.  A  citizen  of  the  United  States 
owns  slaves  in  Cuba,  and  brings  them  to  the  United  States,  where  they  are  set  free  by 
the  legislation  of  congress.  Does  this  legislation  deprive  him  of  his  property  without 
due  process  of  law  ?  If  so,  what  becomes  of  the  laws  prohibiting  the  slave-trade  % 
If  not,  how  can  a  similar  regulation  respecting  a  territory  violate  the  fifth  amendment 
of  the  constitution  ? 

**  Some  reliance  was  placed  by  the  defendant's  counsel  upon  the  fact  that  the  prohi- 
bition of  slavery  in  this  territory  was  in  the  words, '  that  slavery,  etc.  shall  be  and  is 
hereby  forever  prohibited.'  But  the  insertion  of  the  word  forever  can  have  no  legal 
effisct.  Every  enactment  not  expressly  limited  in  its  duration  continues  in  force  until 
repealed  or  abrogated  by  some  competent  power,  and  the  use  of  the  word  '  forever ' 
can  give  to  the  law  no  more  durable  operation.  The  argument  is,  that  congress  can- 
not so  legislate  as  to  bind  the  future  states  formed  out  of  the  territory,  and  that  in  this 
instance  it  has  attempted  to  do  so.  Of  the  political  reasons  which  may  have  induced 
the  congress  to  use  these  words,  and  which  caused  them  to  expect  that  subsequent  leg- 
islatures would  conform  their  action  to  the  then  general  opinion  of  the  country  that  it 
onght  to  be  permanent,  this  court  can  take  no  cognizance. 

"  However  fit  such  considerations  are  to  control  the  action  of  congress,  and  however 
reluctant  a  statesman  may  be  to  disturb  what  has  been  settled,  every  law  made  by  con- 
gress may  be  repealed,  and,  saving  private  rights,  and  public  rights  gained  by  states, 
its  repeal  is  subject  to  the  absolute  will  of  the  same  power  which  enacted  it.  If  con- 
gress had  enacted  that  the  crime  of  murder,  committed  in  this  Indian  territory,  north 
of  thirty-six  degrees  thirty  minutes,  by  or  on  any  white  man,  sYionXiX  forever  be  punish- 
able with  death,  it  would  seem  to  me  an  insufficient  objection  to  an  indictment,  found 
while  it  was  a  territory,  that  at  some  future  day  states  might  exist  there,  and  so  the 
law  was  invalid,  because,  by  its  terms,  it  was  to  continue  in  force  forever.  Such  an 
objection  rests  upon  a  misapprehension  of  the  province  and  power  of  courts  respecting 
the  constitutionality  of  laws  enacted  by  tlie  legislature. 

**  If  the  constitution  prescrilKS  one  rule,  and  the  law  another  and  different  rule,  it  is 
the  duty  of  courts  to  declare  that  the  constitution,  and  not  the  law,  governs  tlie  case 
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SO  construed,  as  to  prejudice  any  claims  of  the  United  States,  or 
of  any  particular  state."    The  proviso  thus  annexed  to  the  power 


before  them  for  judgment.  If  the  law  include  no  cose  save  those  for  which  the  consti- 
tution has  furnished  a  different  rule,  or  no  case  which  the  legislature  has  the  power  to 
govern,  then  the  law  can  have  no  operation.  If  it  includes  cases  which  the  legislature 
has  ])owcr  to  govern,  and  concerning  which  the  constitution  docs  not  prescribe  a  dif- 
fercnt  rule,  the  law  governs  those  cases,  though  it  may,  in  its  terms,  attempt  to 
include  others,  on  which  it  cannot  operate.  In  other  words,  this  court  cannot  declare 
void  an  act  of  congress  which  constitutionally  embraces  some  cases,  though  other  cases, 
within  its  terms,  are  beyond  the  control  of  congress,  or  beyond  the  reach  of  that  par- 
ticular law.  If,  therefore,  congress  had  power  to  make  a  law  excluding  slavery  from 
this  territory  while  under  the  exclusive  power  of  the  United  States,  the  use  of  the  word 
'  forever '  does  not  invalidate  the  law,  so  long  as  congress  has  the  exclusive  legislative 
power  in  the  territory. 

"But  it  is  further  insisted  that  the  treaty  of  ISOd,  between  the  United  States  and 
France,  by  which  this  territory  was  acquired,  has  so  restrained  the  constitutional  pow- 
ers of  congress,  that  it  cannot,  by  law,  prohibit  the  introduction  of  slavery  into  that 
part  of  this  territory  north  and  west  of  Missouri,  and  north  of  thirty-six  degrees  thirtj 
minutes  north  latitude. 

'*  By  a  treaty  with  a  foreign  nation,  the  United  States  may  rightfully  stipulate  thai 
the  congress  will  or  will  not  exercise  its  legislative  power  in  some  particular  manner, 
on  some  particular  subject.  Such  promises,  when  mode,  should  be  voluntarily  kept, 
with  the  most  scrupulous  good  faith.  But  that  a  treaty  witli  a  foreign  nation  can  de- 
prive the  congress  of  any  part  of  the  legislative  power  conferred  by  the  people,  so  that 
it  no  longer  can  legislate  as  it  was  empowered  by  the  constitution  to  do,  I  more  than 
doubt. 

"  The  powers  of  the  government  do  and  must  remain  unimpaired.  The  responsi- 
bility of  the  government  to  a  foreign  nation,  for  the  exercise  of  those  powers,  is  quite 
another  matter.  That  responsibility  is  to  be  met,  and  justified  to  the  foreign  nation, 
according  to  the  requirements  of  the  rules  of  public  law ;  but  never  upon  the  assump- 
tion that  the  United  States  had  parted  with  or  restricted  any  power  of  acting  according 
to  its  own  free  will,  governed  solely  by  its  own  appreciation  of  its  duty. 

"The  second  section  of  the  fourth  article  is, '  This  constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made  or  which 
shall  be  made  under  the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land.'  This  has  made  treaties  part  of  our  municipal  law ;  but  it  has  not  assigned  to 
them  any  particular  degree  of  authority,  nor  declared  that  laws  so  enacted  shall  ba 
irrepealable.  No  supremacy  is  assigned  to  treaties  over  acts  of  congress.  That  they 
are  not  perpetual,  and  must  be  in  some  way  repealable,  all  will  agree. 

"  If  the  president  and  the  senate  alone  possess  the  power  to  repeal  or  modify  a  law 
found  in  a  treaty,  inasmuch  as  they  can  change  or  abrogate  one  treaty  only  by  making 
another  inconsistent  with  the  firs%  the  government  of  the  United  States  could  not  act  at 
all,  to  that  effect,  without  the  consent  of  some  foreign  government.  I  do  not  consider, 
I  am  not  aware  it  has  ever  been  considered,  that  the  constitution  has  placed  our  conn- 
try  in  this  helpless  condition.  The  action  of  congress  in  repealing  the  treaties  with 
France  by  the  act  of  July  7th,  1798,  (I  Stat,  at  Large,  578,)  was  in  conformity  with 
these  views.  In  the  case  of  Taylor  et  al.  v.  Morion ,  (2  Curtis's  Cir.  Ct.  R.  454,)  I  had 
occasion  to  consider  this  subject,  and  I  adhere  to  the  views  there  expressed. 

'*  If,  tlierefore,  it  were  admitted  that  the  treaty  between  the  United  States  and  Franoa 
did  contain  an  express  stipulation  that  the  United  States  would  not  exclude  slavery 
from  so  much  of  the  ceded  territory  as  is  now  in  question,  this  conrt  coidd  not  dedan 
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is  certainly  proper  in  itself,  and  was  probably  rendered  necessary 
by  the  jealousies  and  questions  concerning  the  western  territory, 


that  an  act  of  congress  excluding  it  was  void  by  force  of  the  treaty.  Whether  or  no  a 
case  existed  sa£5cient  to  justify  a  refusal  to  execute  such  a  stipulation,  would  not  be  a 
judicial,  but  a  political  and  legislative  question,  wholly  beyond  the  authority  of  this 
court  to  try  and  determine.  It  would  belong  to  diplomacy  and  legislation,  and  not  to 
the  administration  of  existing  laws.  Such  a  stipulation  in  a  treaty,  to  legislate  or  not 
to  legislate  in  a  particular  way,  has  been  repeatedly  held  in  this  court  to  address  itself 
to  the  political  or  the  legislative  power,  by  whose  action  thereon  this  court  is  bound. 
{Foster  v.  Nicolson,  2  Peters,  314  ;  Garcia  v.  Lee,  12  Peters,  519.) 

**  But,  in  my  judgment,  this  treaty  contains  no  stipulation  in  any  manner  aflTccting 
the  action  of  the  United  States  respecting  the  territory  in  question.  Before  examining 
the  language  of  the  treaty,  it  is  material  to  bear  in  mind  that  the  part  of  the  ceded  ter- 
ritory lying  north  of  thirty-six  degrees  thirty  minutes,  and  west  and  north  of  the  pres- 
ent state  of  Missouri,  was  then  a  wilderness,  uninhabited  save  by  savages,  whose  pos- 
fessory  titles  had  not  then  been  extinguished. 

"  It  is  impossible  for  me  to  conceive  on  what  ground  France  could  have  advanced  a 
daim,  or  could  have  desired  to  advance  a  claim,  to  restrain  the  United  States  from 
making  any  rules  and  regulations  respecting  this  territory,  which  the  United  States 
might  think  fit  to  make;  and  still  less  can  I  conceive  of  any  reason  which  would  have 
induced  the  United  States  to  yield  to  such  a  claim.  It  was  to  bo  expected  that  France 
would  desire  to  make  the  change  of  sovereignty  and  jurisdiction  as  little  burdensome 
as  possible  to  the  then  inhabitants  of  Louisiana,  and  might  well  exhibit  even  an  anx- 
ions  solicitude  to  protect  their  property  and  persons,  and  secure  to  them  and  then*  pos- 
terity their  religious  and  political  rights ;  and  the  United  States,  as  a  just  government, 
might  readily  accede  to  all  proper  stipulations  respecting  those  who  were  al>out  to 
have  their  allegiance  transferred.  But  what  interest  France  could  haie  in  uninhabited 
territory,  which,  in  the  language  of  tlie  treaty,  was  to  be  transferred  *  forever,  and  in 
full  sovereignty,'  to  the  United  States,  or  how  the  United  States  could  consent  to  al- 
low a  foreign  nation  to  interfere  in  its  purely  internal  affuii-s,  in  which  that  foreign  na- 
tion had  no  concern  whatever,  is  difficult  for  me  to  conjecture.  In  my  judgment,  this 
treaty  contains  nothing  of  the  kind. 

**  The  third  article  is  supposed  to  have  a  bearing  on  the  question.  It  is  as  follows : 
'The  inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the  union  of  the  United 
States,  and  admitted  as  soon  as  possible,  according  to  the  principles  of  the  federal  con- 
atitntion,  to  the  enjoyment  of  all  the  rights,  advantages,  and  immunities,  of  citizens  of 
the  United  States ;  and  in  the  mean  time  they  shall  be  maintained  and  protected  in  the 
enjoyment  of  their  liberty,  property,  and  the  religion  they  profess.' 

"  There  are  two  views  of  this  article,  each  of  which,  I  think,  decisively  shows  that  it 
was  not  intended  to  restrain  the  congress  from  excluding  slavery  from  that  port  of  the 
ceded  territory  then  uninhabited.  The  first  is,  that,  manifestly,  its  sole  object  was  to 
protect  individual  rights  of  the  then  inhabitants  of  the  territory.  They  are  to  be 
'maintained  and  protected  in  the  free  enjoyment  of  their  liberty,  property,  and  the  re- 
ligion they  profess.'  But  this  article  does  ndt  secure  to  them  the  right  to  go  upon  the 
public  domain  ceded  by  the  treaty,  either  with  or  without  tlieir  slaves.  The  right  or 
power  of  doing  this  did  not  exist  before  or  at  the  time  the  treaty  was  made.  The 
French*«nd  Spanish  governments  while  they  held  the  country,  as  well  as  the  United 
States  when  they  acquired  it,  always  exercised  the  undoubted  right  of  excluding  inhab- 
itants from  the  Indian  country,  and  of. determining  when  and  on  what  conditions  it 
should  be  open  to  settlers.  And  a  stipulation,  that  the  then  inhabitants  of  Louisiana 
should  be  protected  in  their  property,  can  have  no  reference  to  their  use  of  that  prop- 
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which  have  been  already  alluded  to  under  the  preceding  head.^ 
It  was  perhaps  suggested  by  the  clause  in  the  ninth  article  of  the 


erty,  where  they  had  no  right,  under  the  treaty,  to  go  with  it,  save  at  the  will  of  the 
United  States.  If  one  who  wiis  an  inhabitant  of  I^uisiana  at  the  time  of  the  treaty  had 
afterwnnls  taken  property  then  owned  by  him,  consisting  of  fire-arms,  ammunition,  and 
spirits,  and  had  gone  into  die  Indian  country  north  of  thirty-six  degrees  thirty  minutes, 
to  sell  them  to  the  Indians,  all  must  agree  the  third  article  of  the  treaty  would  not  have 
protected  him  from  indictment  under  the  act  of  congress  of  March  30,  1802,  (2  Stat,  at 
Large,  139,)  adopted  and  extended  to  tliis  territory  by  the  act  of  March  26,  1804,  (2 
Stat,  at  Large,  283.) 

"  Besides,  whatever  rights  were  secured  were  individual  righta.  If  congress  should 
pass  any  law  which  violated  such  rights  of  any  individual,  and  those  rights  were  of 
such  a  character  as  not  to  \te  within  the  lawful  control  of  congress  under  the  constitu- 
tion, that  individual  could  (.'omplain,  and  the  act  of  congress,  as  to  such  rights  of  his, 
would  be  inoperative;  but  it  would  be  valid  and  operative  as  to  all  other  persons, 
whose  individual  rights  did  not  come  under  the  protection  of  the  treaty.  And  iiw*.s- 
much  as  it  does  not  appear  that  any  inhabitant  of  Louisiana,  whose  rights  were  secured 
by  treaty,  had  been  injured,  it  would  be  wholly  inadmissible  for  this  court  to  assume, 
first,  that  one  or  more  such  cases  may  have  existed ;  and,  second,  that  if  any  did  exist, 
the  entire  law  was  void  —  not  only  as  to  those  cases,  if  any,  in  which  it  could  not 
rightfully  operate,  but  as  to  all  others,  wholly  unconnected  with  the  treaty,  in  which 
such  law  could  rightfully  operate. 

"  But  it  is  quite  unnecessary,  in  my  opinion,  to  pursue  this  inquiiy  further,  beeanso 
it  clearly  appears  from  the  language  of  the  article,  and  it  has  been  decided  by  this  court, 
tliat  the  stipulation  was  temporary,  and  ceased  to  have  any  effect  when  the  then  inhabi- 
tants of  the  territory  of  Lousiana,  in  whose  behalf  the  stipulation  was  made,  were  in- 
corporated into  the  union. 

"  In  the  cases  of  New  Orleans  v.  De  Armas  et  aJ.,  (9  Peters,  223,)  the  question  TQtf, 
whether  a  title  to  property,  which  existed  at  the  date  of  the  treaty,  continued  to  be  pro- 
tected by  the  treaty  after  the  state  of  I^uisiana  was  admitted  to  the  union.  The  third 
article  of  the  treaty  was  relied  on.  Mr.  Chief  Justice  Marshall  said :  '  This  article  ob> 
viou.sly  contemplates  two  objects.  One,  that  Louisiana  shall  be  admitted  into  the 
union  as  soon  as  possible,  on  an  equal  footing  with  the  other  states ;  and  the  other,  that, 
till  such  admission,  tlie  inhabitants  of  the  ceded  territory  shall  be  protected  in  the  free 
eiijoynicnt  of  their  liberty,  property,  and  religion.  Had  any  one  of  Uicsc  rights  been 
viohtted  wliile  these  stipulations  continued  in  force,  the  individual  supposing  himself  to 
bo  injured  might  have  brought  his  case  into  this  court,  under  the  twenty-fifth  section  of 
the  judicial  act.  But  this  stipulation  ceased  to  operate  when  Louisiana  become  a 
mem1)er  of  the  union,  and  its  inhabitants  were  '  admitted  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities,  of  citizens  of  the  United  States.' 

"  The  cases  of  Chouteau  v.  Manjiierita^  (12  Peters,  507,)  and  Permoli  v.  New  MeanM, 
(2  How.  589,)  are  in  conformity  with  this  view  of  the  treaty. 

"  To  convert  this  temporary  stipulation  of  the  treaty,  in  behalf  of  French  roljecta 
who  then  inhabited  a  small  portion  of  Louisiana,  into  a  permanent  restriction  upon  the 
power  of  congress  to  regulate  territory  then  uninhabited,  and  to  assert  that  it  not  only 
restrains  congress  from  affecting  the  rights  of  profMjrty  of  the  then  inhabitants,  but  ena- 
bled them  and  all  other  citi/x'ns  of  the  United  States  to  go  into  any  part  of  the  ceded 
territory  with  their  slaves,  and  hold  them  there,  is  a  construction  of  this  treaty  so  op- 
posed to  its  natural  meaning,  and  so  far  beyond  its  subject-matter  and  the  evident  de- 


1  The  Federalist,  No.  43 ;  ante,  ch.  30. 
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confederation,  which  contained  a  proviso,  "that  no  state  shall 
be  deprived  of  territory  for  the  benefit  of  the  United  States." 

§  1323.  The  power  itself  was  obviously  proper,  in  order  to  es- 
cape from  the  constitutional  objection  already  stated  to  the 
power  of  congress  over  the  territory  ceded  to  the  United  States 
under  the  confederation.  The  clause  was  not  in  the  original 
draft  of  the  constitution  ;  but  was  added  by  the  vote  of  ten  states 
against  one.^ 

§  1324.   As  the  general  government  possesses  the  right  to  ac-  | 
quire  territory,  either  by  conquest,  or  by  treaty,  it  would  seem  to 
follow,  as  an  inevitable  consequence,  that  it  possesses  the  power  ^ 
to  govern  what  it  has  so  acquired.     The  territory  does  not,  when 
so  acquired,  become  entitled  to  self-government,  and  it  is  not 
subject  to  the  jurisdiction  of  any  state.     It  must,  consequently, 
be  under  the  dominion  and  jurisdiction  of  the  union,  or  it  would 
be  without  any  government  at  all.^     In  cases  of  conquest,  the ": 
usage  of  the  world  is,  if  a  nation  is  not  wholly  subdued,  to  con- 
sider the  conquered  territory  as  merely  held  by  military  occupa- 
tion, until  its  fate  shall  be  determined  by  a  treaty  of  peace.    But  ^ 
during  this  intermediate  period  it  is  exclusively  subject  to  the  > 
government  of  the  conqueror.     In  cases  of  confirmation  or  ces- 
sion by  treaty,  the  acquisition  becomes  firm  and  stable  ;  and  the 
ceded  territory  becomes  a  part  of  the  nation,  to  which  it  is  an- 
nexed, either  on  terms  stipulated  in  the  treaty,  or  on  such,  as  its 
new  master  shall  impose.     The  relations  of  the  inhabitants  with 
each  other  do  not  change ;  but  their  relations  with  their  former 
sovereign  are  dissolved ;  and  new  relations  are  created  between 
them  and  their  new  sovereign.     The  act  transferring  the  country  / 
transfers  the  allegiance ^of  its  inhabitants.     But  the  general  laws, 
not  strictly  political,  remain  as  they  were,  until  altered  by  the 
new  sovereign.     If  the  treaty  stipulates,  that  they  shall  enjoy  the 
privileges,  rights,  and  immunities  of  citizens  of  the  United  States, 


sign  of  the  parties,  that  I  cannot  assent  to  it.    In  my  opinion,  this  treaty  has  no 
bcMiring  on  the  prcsctft  question. 

"  For  these  reasons,  I  am  of  opinion  that  so  much  of  the  several  acts  of  conp^rcss  as 
prohibited  slavery  and  involuntary  servitude  within  that  port  of  the  territory  of  Wiscon- 
sin lying  north  of  thirty-six  degrees  thirty  minutes  north  latitude,  and  west  of  the  river 
Mississippi,  were  constitutional  and  valid  laws."] 


1  Journal  of  Convention,  p.  228,  310,  311,  365. 

'  American  Insurance  Company  v.  Canter ^  1  Feters's  Sup.  B.  511,  542,  543;  Id.  517, 
Mr.  Justice  Johnson's  Opinion. 
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the  treaty,  as  a  part  of  the  law  of  the  land,  becomes  obligatory 
in  these  respects.  Whether  the  same  effects  would  result  from 
the  mere  fact  of  their  becoming  inhabitants  and  citizens  by  the 
cession,  without  any  express  stipulation,  may  deserve  inquiry,  if 
the  question  should  ever  occur.  But  they  do  not  participate  ia 
political  power;  nor  can  they  share  in  the  powers  of  the  general 
government,  until  they  become  a  state,  and  are  admitted  into  the 
union,  as  such.  Until  that  period,  the  territory  remains  subject 
to  be  governed  in  such  manner,  as  congress  shall  direct,  under 
the  clause  of  the  constitution  now  under  consideration.^ 

§  1320.  No  one  has  ever  doubted  the  authority  of  congress  to 
erect  territorial  governments  within  the  territory  of  the  United 
States,  under  the  general  language  of  the  clause,  "to  make  all 
needful  rules  and  regulations."  Indeed,  with  the  ordinance  of 
1787  in  the  very  view  of  the  framers,  as  well  as  of  the  people  of 
the  states,  it  is  impossible  to  doubt  that  such  a  power  was 
deemed  indispensable  to  the  purposes  of  the  cessions  made  by 
the  states.  So  that,  notwithstanding  the  generality  of  the  objec- 
tion, (already  examined,)  that  congress  have  no  power  to  erect 
corporations,  and  that  in  the  convention  the  power  was  refused, 
wc  see  that  the  very  power  is  an  incident  to  that  of  regulating 
the  territory  of  the  United  States;  that  is,  it  is  an  appropriate 
means  of  carrying  the  power  into  effect.^  What  shall  be  the 
form  of  government  established  in  the  territories  depends  exclu- 
sively upon  the  discretion  of  congress.  Having  a  right  to  erect 
a  territorial  government,  they  may  confer  on  it  such  pow^crs,  leg- 
islative, judicial,  and  executive,  as  they  may  deem  best  They 
may  confer  upon  it  general  legislative  powers,  subject  only  to  the 
laws  and  constitution  of  the  United  States.  If  the  power  to 
create  courts  is  given  to  the  territorial  legislature,  those  courts  are 
to  be  deemed  strictly  territorial ;  and  in  no  just  sense  constitu- 
tional courts,  in  which  the  judicial  power  conferred  by  the  con- 
stitution can  be  deposited.  They  are  incapable  of  receiving  it. 
They  arc  legislative  courts,  created  in  virtue  of  the  general  right 
of  sovereignty  in  the  government,  or  in  virtue  of  that  clause 
which  enables  congress  to  make  all  needful  rules  and  regulations 


1  Amfriniu  Insurance  Comjtoiu/  v.  Canter,  1  Petcrs's  Sup.  R.  511,  542,  543. 

2  See  ante,  §  1265,  1260 ;  4  JeflfcTsoii's  Corrt'sp.  523,  525 ;  Ilnmilton  on  the  Bunk  of 
U.  S.,  1  lIaii)ilton*8  Works,  121,  127  to  131 ;  Id.  135,  147,  151 ;  Id.  114,  115;  Act  of 
Congress,  7th  Aug.  1789,  ch.  8. 
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respecting  the  territory  of  the  United  States.^  The  power  is  not 
confined  to  the  territory  of  the  United  States,  but  extends  to 
"other  property  belonging  to  the  United  States  ;"  so  that  it  nnay 
be  applied  to  the  due  regulation  of  all  other  personal  and  real 
property  rightfully  belonging  to  the  United  States.  And  so  it 
has  been  constantly  understood  and  acted  upon. 

§  1326.  As  if  it  were  ilot  possible  to  confer  a  single  power 
upon  the  national  government,  which  ought  not  to  be  a  source 
of  jealousy,  the  present  has  not  been  without  objection.  It  has 
been  suggested,  that  the  sale  and  disposal  of  the  western  terri- 
tory may  become  a  source  of  such  immense  revenue  to  the  na- 
tional government,  as  to  make  it  independent  of  and  formidable 
to  the  people.  To  amass  immense  riches  (it  has  been  said)  to 
defray  the  expenses  of  ambition,  when  occasion  may  prompt, 
without  seeming  to  oppress  the  people,  has  uniformly  been  the 
policy  of  tyrants.  Should  such  a  policy  creep  into  our  govern- 
ment, and  the  sales  of  the  public  lands,  instead  of  being  appro- 
priated to  the  discharge  of  the  public  debt,  be  converted  to  a 
treasure  in  a  bank,  those,  who  at  any  time  can  command  it,  may 
be  tempted  to  apply  it  to  the  most  nefarious  purposes.  The  im- 
provident alienation  of  the  crown  lands  in  England  has  been 
considered  as  a  circumstance  extremely  favorable  to  the  liberty 
of  the  nation,  by  rendering  the  government  less  independent  of 
the  people.  The  same  reason  will  apply  to  other  governments^ 
whether  monarchical  or  republican.^ 

§  1327.  What  a  strange  representation  is  this  of  a  republican 
government,  created  by,  and  responsible  to,  the  people  in  all  its 
departments!  WJiat  possible ^lalogy  can  there  be  between  the 
possession  of  large  revenue^  irtjhe  jiands  of  a  monarch  and  large 
revenuea^  in  the  poss^ssidn  ^T  ^  government  whose  administra- 
tion is  confijied  to  ^he  cti'osen  agents  of  the  people  for  a  short 
period,  and  nfay  Be  dismissed  almost  at  pleasure  ?  If  the  doc* 
trine  be  true,  which  is  hefe  inculcated,  a  republican  government 
is  little  more  than  a  dream,  however  its  administration  may  be 
organized  ;  and  the  people  are  not  worthy  of  being  trusted  with 
large  public  revenues,  since  they  cannot  provide  against  corrup*- 
tion,  and  abuses  of  them.  Poverty  alone  (it  seems)  gives  a  se* 
curity  for  fidelity ;  and  the  liberties  of  the  people  are  safe,  only  I 


^  American  Insurance  Company  v.  Canter ,  1  Pctcrs's  Sap.  K.  511,  546. 
'  1  Tack.  Black.  Comm.  App.  284. 
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whoa  they  are  pressed  into  vigilance  by  the  power  of  taxation. 
In  the  view  of  this  doctrine,  what  is  to  be  thought  of  the  recent 
purchases  of  Louisiana  and  Florida  ?  If  there  was  danger  be- 
fore, how  mightily  must  it  be  increased  by  the  accession  of  such 
a  vast  extent  of  territory,  and  such  a  vast  increase  of  resources  ? 
Hitherto  the  experience  of  the  country  has  justified  no  alarms  ou 
this  subject  from  such  a  source.  On  the  other  hand,  the  public 
lands  iiold  out,  after  the  discharge  of  the  national  debt,  ample 
revenues  to  be  devoted  to  the  cause  of  education  and  sound 
learning,  and  to  internal  improvements,  without  trenching  upon 
the  property,  or  embarrassing  the  pursuits  of  the  people,  by  bur- 
densome taxation.  The  constitutional  objection  to  the  appropri- 
ation of  the  other  revenues  of  the  government  to  such  objects, 
has  not  been  supposed  to  apply  to  an  appropriation  of  the  pro- 
ceeds of  the  public  lands.  The  cessions  of  that  territory  were 
expressly  made  for  the  common  benefit  of  the  United  States; 
and,  therefore,  constitute  a  fund,  which  may  be  proi^erly  devoted 
to  any  objects  which  arc  for  the  common  benefit  of  the  union.^ 
/  §  1328.  The  power  of  congress  over  the  public  territory  is 
clearly  exclusive  and  universal ;  and  their  legislation  is  subject 
to  no  control,  but  is  absolute  and  unlimited,  unless  so  far  as  it  is 
/affected  by  stipulations  in  the  cessions,  or  by  the  ordinance  of 
/ 1787,  under  which  any  part  of  it  has  been  settled.^  But  the 
power  of  congress  to  regulate  the  other  national  property,  (unless 
congress  have  acquired  by  cession  of  the  states,  exclusive  juris- 
diction) is  not  necessarily  exclusive  in  all  cases.  If  the  national 
government  own  a  fort,  arsenal,  hospital,  or  light-house  establish- 
ment, not  so  ceded,  the  general  jurisdiction  of  the  state  is  not  ex- 
cluded in  regard  to  the  site,  but,  subject  to  the  rightful  exercise 
of  the  powers  of  the  national  government,  it  remains  in  full 
force.3  / 

§  1329.  There  are  some  other  incidental  powers  given  to  con- 
gress, to  carry  into  effect  certain  other  provisions  of  the  constitu- 
tion.    But  they  will  most  properly  come  under  consideration  in 


1  Kent's  Comm.  Lcct.  12,  p.  242,  243;  Id.  Lcct.  17,  p.  359. 

3  Iluwle  on  Const,  ch.  27,  p.  237 ;  1  Kent's  Comm.  Lcct.  12,  p.  243 ;  Id.  Lect  17. 
p.  359,  360. 

3  Rawlc  on  Const,  ch.  27,  p.  240 ;  Hie  People  v.  Godfrey ^  17  Johns  B.  325 ;  Cammmk- 
wealth  V.  Young,  1  Ilall's  Journal  of  Jurisp.  47 ;  Sergeant  on  Const,  ch.  31,  [ch.  38]. 
Whether  the  general  doctrine  in  the  case  of  Commomcvalth  v.  Young  (1  Hall's  Jour- 
nal, 47),  can  be  maintained,  in  its  application  to  that  case,  ii  qnito  a  different  qnestioou 
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a  future  part  of  these  Commeniaries.  At  present  it  may  suffice 
to  say,  that,  with  reference  to  due  energy  in  the  government,  due 
protection  of  the  national  interests,  and  due  security  to  the  union, 
fewer  powers  could  scarcely  have  been  granted  without  jeopard- 
ing the  whole  syftem.  Without  the  power  of  the  purse,  the 
power  to  declare  war,  or  to  promote  the  common  defence  or  gen- 
eral welfare,  would  have  been  wholly  vain  and  illusory.  With- 
out the  power  exclusively  to  regulate  commerce,  the  intercourse 
between  the  states  would  have  been  constantly  liable  to  domes- 
tic dissensions,  jealousies,  and  rivalries,  and  the  intercourse  with 
foreign  nations  would  have  been  liable  to  mischievous  interrup- 
tions from  secret  hostilities  or  retaliatory  restrictions.  The  other 
powers  are  principally  auxiliary  to  these ;  and  are  dictated  at 
once  by  an  enlightened  policy,  a  devotion  to  justice,  and  a  re- 
gard to  the  permanence  (may  it  ripen  into  a  perpetuity!)  of  the 
union.^ 

§  1330.  As  there  are  incidental  powers  belonging  to  the  United 
States,  in  their  sovereign  capacity,  so  there  are  incidental  rights, 


^  Among  the  cxtraonlinary  opinions  of  Mr.  Jefferson,  in  regard  to  government  in 
general,  and  especially  to  the  government  of  the  United  States,  none  strikes  the  calm 
observer  with  more  force  than  the  cool  and  calculating  manner  in  which  he  surveys  the 
probable  occurrence  of  domestic  rebellions.  "  I  am,"  he  says,  "  not  a  friend  to  a  very 
energetic  government.  It  is  always  oppressive.  It  places  the  governors,  indeed,  more 
at  tlieir  ease,  at  the  expense  of  the  people.  The  late  rebellion  in  Massachusetts  (in 
1787)  has  given  more  alarm  than  I  think  it  should  have  done.  Calculate,  that  one 
rebellion  in  thirteen  states,  in  the  course  of  eleven  years,  is  but  one  for  each  state  in  a 
century  and  a  half.  No  country  should  be  so  long  without  one.  Nor  will  any  degree  of 
power  in  the  hands  of  government  prevent  insurrections."  Letter  to  Mr.  Madison,  in 
1787 ;  2  Jefferson's  Corrcsp.  276.  Is  it  not  surprising  that  any  statesman  should  have 
overlooked  the  horrible  evils  and  immense  expenses  which  are  attendant  upon  every 
rebellion  ?  The  loss  of  life,  the  summary  exercise  of  military  power,  tlie  desolations  of 
the  country,  and  the  inordinate  expenditures  to  which  every  rebellion  must  give  rise  ? 
Is  not  the  great  object  of  every  good  government  to  preserve  and  perpetuate  domestic 
peace  and  the  security  of  property,  and  the  reasonable  enjoyment  of  private  rights  and 
personal  liberty  ?  If  a  state  is  to  be  torn  into  factions  and  civil  wars  every  eleven  years, 
is  not  the  whole  union  to  become  a  common  sufferer  ?  How  and  when  are  such  wars 
to  terminate  ?  Arc  the  insurgents  to  meet  victory  or  defeat  ?  Has  not  history  estab- 
lished the  melancholy  truth,  that  constant  wars  lead  to  military  dictatorship  and 
despotism,  and  arc  inconsistent  with  the  free  spirit  of  republican  governments  ?  If  the 
tranquillity  of  the  union  is  to  be  disturbed  every  eleventh  year  by  a  civil  war,  what 
repose  can  there  be  for  the  citizens  in  their  ordinary  pursuits  ?  Will  they  not  soon 
become  tired  of  a  republican  government  which  invites  to  such  eternal  contests,  ending 
in  blood,  and  murder,  and  rapine  ?  One  cannot  but  feel  far  more  sympathy  with  the 
opinion  of  Mr.  JciTerson  in  the  same  letter,  in  which  he  expounds  the  great  political 
maxim,  "  Educate  and  inform  the  whole  mass  of  the  people."  2  Jefferson's  Corrcsp. 
276. 
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obligations,  and  duties.  It  may  be  asked  how  these  are  to  be 
I  ascertained.  In  the  first  place,  as  to  duties  and  obligations  of  a 
I  public  nature,  they  are  to  be  a^^certained  by  the  law  of  nations,  to 
which,  on  asserting  our  independence,  we  necessarily  became 
subject.  In  regard  to  municipal  rights  and  obKgations,  whatever 
differences  of  opinion  may  arise  in  regard  to  the  extent  to  which 
i  the  common  law  attaches  to  the  national  government,  no  one 
can  doubt  that  it  must  and  ought  to  be  resorted  to,  in  order  to 
ascertain  many  of  its  rights  and  obligations.  Thus,  when  a  con- 
tract is  entered  into  by  the  United  States,  we  naturally  and 
necessarily  resort  to  the  common  law,  to  interpret  its  terms  and 
ascertain  its  obligations.  The  same  general  rights,  duties,  and 
limitations,  which  the  common  law  attaches  to  contracts  of  a 
similar  character  between  private  individuals,  are  applied  to  the 
contracts  of  the  government.  Thus,  if  the  United  States  be- 
come the  holder  oT  a  bill  of  exchange,  they  are  bound  to  the 
same  diligence,  as  to  giving  notice,  in  order  to  charge  an  in- 
dorser,  upon  the  dishonor  of  the  bill,  as  the  private  holder  would 
be.^  In  like  manner,  when  a  bond  is  entered  into  by  a  surety  for 
the  faithful  discharge  of  the  duties  of  an  office  by  his  principal, 
the  nature  and  extent  of  the  obligation,  created  by  the  instru- 
ment, are  constantly  ascertained  by  reference  to  the  common 
law ;  though  the  bond  is  given  to  the  government  in  its  sover- 
eign capacity.^ 


1  llm'ted  States  v.  Barker,  12  Wheat.  R.  559. 

2  See,  among  other  cases,  United  States  v.  Kirkpatrick,  9  Wheat  R.  720  ;  Farrar  v. 
Unitf-d  States,  5  Petcrs's  R.  373 ;  Smith  v.  Umtrd  States,  5  Petcre'a  R.  294 ;  United 

J^ates  V.  Tingey,  5  Pctere's  R.  115;  United  States  v.  Diiford,  3  Fetcn's  R.  12,  30. 


^ 
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CHAPTER  XXXII. 

PROHIBITIONS   ON  THE  UNITED   STATES. 

§  1331.  Having  finished  this  review  of  the  powers  of  congress, 
the  order  of  the  subject  next  conducts  us  to  the  prohibitions 
and  limitations  upon  these  powers,  which  are  contained  in  the 
ninth  section  of  the  first  article.  Some  of  these  have  already 
been  under  discussion,  and,  therefore,  will  be  pretermitted.^ 

§  1332.  The  first  clause  is  as  follows :  "  The  migration  or 
importation  of  such  persons,  as  any  of  the  states  now  existing 
shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  con- 
gress prior  to  the  year  one  thousand  eight  hundred  and  eight; 
but  a  tax  or  duty  may  be  imposed  on  such  importation,  not  ex- 
ceeding ten  dollars  for  each  person.* 

§  1333.  The  corresponding  clause  of  the  first  draft  of  the  con- 
stitution was  in  these  words  :  "  No  tax  or  duty  shall  be  laid,  &c., 
on  the  migration  or  importation  of  such  persons  as  the  several 
states  shall  think  proper  to  admit ;  nor  shall  such  migration  or 
importation  be  prohibited."  In  this  form  it  is  obvious  that  the 
migration  and  importation  of  slaves,  which  was  the  sole  object 
of  the  clause,  was,  in  effect,  perpetuated,  so  long  as  any  state 
should  choose  to  allow  the  traffic.  The  subject  was  afterwards 
referred  to  a  committee,  who  reported  the  clause  substantially  in 
its  present  shape ;  except  that  the  limitation  was  the  year  one 
thousand  eight  hundred,  instead  of  one  thousand  eight  hundred 
and  eight.  The  latter  amendment  was  substituted  by  the  vote 
of  seven  states  against  four;  and,  as  thus  amended,  the  clause 
was  adopted  by  the  like  vot^of  the  same  states.^ 

§  1834.  It  is  to  the  honor  of  America,  that  she  should  have 
set  the  first  example  of  interdicting  and  abolishing  the  slave- 

1  Those  which  respect  taxation  and  the  regulation  of  commerce,  have  been  consid- 
sidered  andcr  former  heads,  to  which  the  learned  reader  is  referred.  Ante,  Vol.  II., 
ch.  i4,  15. 

3  Journ.  of  Convention,  p.  222,  275,  276,  285,  291,  292,  358,  378;  2  Fitk.  Hist, 
ch.  20,  p.  261,  262.  It  is  well  known,  as  an  historical  fact,  that  South  Carolina  and 
Georgia  insisted  npon  this  limitation  as  a  condition  of  the  onion.  See  2  Elliot's  Deb. 
335,  336 ;  3  Elliot's  Deb.  97. 

20* 
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trade  in  modern  times.  It  is  well  known,  that  it  constituted  a 
grievance,  of  which  some  of  the  colonies  complained  before  the 
revolution,  that  the  introduction  of  slaves  was  encouraged  by 
the  crown,  and  that  prohibitory  laws  were  negatived.^  It  was 
doubtless  to  have  been  wished,  that  the  power  of  prohibiting 
the  importation  of  slaves  hgid  been  allowed  to  be  put  into  imme- 
diate operation,  and  had  not  been  postponed  for  twenty  years. 
But  it  is  not  difficult  to  account,  either  for  this  restriction,  or  for 
the  manner  in  which  it  is  expressed.^  It  ought  to  be  considered, 
as  a  great  point  gained  in  favor  of  humanity,  that  a  period  of 
twenty  years  might  forever  terminate,  within  the  United  States, 
a  traffic,  which  has  so  long,  and  so  loudly  upbraided  the  barbar- 
ism of  modern  policy.  Even  within  this  period,  it  might  receive 
a  very  considerable  discouragement,  by  curtailing  the  traffic  be- 
tween foreign  countries;  and  it  might  even  be  totally  abolished 
by  the  concurrence  of  a  few  states.^  "  Happy,"  it  was  then  add- 
ed by  the  Federalist,  "  would  it  be  for  the  unfortunate  Africans, 
if  an  equal  prospect  lay  befote  them  of  being  redeemed  from  the 
oppressions  of  their  European  brethren,"*  Let  it  be  remembered 
that,  at  this  period,  this  horrible  traffic  was  carried  on  with  the 
encouragement  and  support  of  every  civilized  nation  of  Europe; 
and  by  none  with  more  eagerness  and  enterprise,  than  by  the 
parent  country.  America  stood  forth  alone,  uncheered  and  un- 
aided, in  stamping  ignominy  upon  this  traffic  on  the  very  face 
of  her  constitution  of  government,  although  there  were  strong 
temptations  of  interest  to  draw  her  aside  from  the  performance 
of  this  great  moral  duty. 

§  1335.  Yet  attempts  were  made  to  pervert  this  clause  into 
an  objection  against  the  constitution,  by  representing  it  on  one 
side,  as  a  criminal  toleration  of  an  illicit  practice;  and  on  an- 
other, as  calculated  to  prevent  voluntary  and  beneficial  emigra- 


1  See  2  Klliot's  Debates,  335  ;  1  Secret  Journal  of  Congress,  378,  379. 

2  See  3  Elliot's  Debates,  98,  250,  251  ;  3  Elliot's  Debates,  335  to  338.  In  the  orig- 
inal draft  of  the  Declaration  of  Independence  by  Mr.  Jefferson,  there  is  a  very  strong 
paragraph  on  this  subject,  in  which  the  slave-trade  is  denounced,  "  as  a  piratical  war- 
fiirc,  the  opprobrium  of  infidel  powers,  and  the  warfare  of  the  Christian  king  of  Great 
Britain,  determined  to  keep  open  a  market,  where  men  should  be  bought  and  sold  ;'* 
and  it  is  added,  that  "  he  has  prostituted  his  negative  for  suppressing  every  legislative 
attempt  to  prohibit,  or  restrain  this  execrable  commerce."  1  Jefferson's  Correspond- 
encc,  14G,  in  the  fac-similc  of  the  original. 

«  The  Federalist,  No.  42.  *  Ibid.  No.  42. 
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tions  to  America.^  Nothing,  perhaps,  can  better  exemj)lify  the 
spirit  and  manner,  in  which  the  opposition  to  the  constitution 
was  conducted,  than  this  fact.  It  was  notorious,  that  the  post- 
ponement of  an  immediate  abolition  was  indispensable  to  secure 
the  adoption  of  the  constitution.  It  was  a  necessary  sacrifice  to 
the  prejudices  and  interests  of  a  portion  of  the  southern  states.^ 
The  glory  of  the  achievement  is  scarcely  lessened  by  its  having 
been  gradual,  and  by  steps  silent,  but  irresistible. 

§  1336.  Congress  lost  no  time  in  interdicting  the  traffic,  as  far 
as  their  power  extended,  by  a  prohibition  of  American  citizens 
carrying  it  on  between  foreign  countries.  And  as  soon  as  the 
stipulated  period  of  twenty  years  had  expired,  congress,  by  a  pro- 
spective legislation  to  meet  the  exigency,  abolished  the  whole 
traffic  in  every  direction  to  citizens  and  residents.  Mild  and 
moderate  laws  were,  however,  found  insufficient  for  the  purpose 
of  putting  an  end  to  the  practice ;  and  at  length  congress  found 
it  necessary  to  declare  the  slave-trade  to  be  a  piracy,  and  to  pun- 
ish it  with  death.^  Thus  it  has  been  elevated  in  the  catalogue 
of  crimes  to  this  "  bad  eminence"  of  guilt ;  and  has  now  annexed 
to  it  the  infamy,  as  well  as  the  retributive  justice,  which  belongs 
to  an  offence  equally  against  the  laws  of  God  and  man,  the  dic- 
tates of  humanity,  and  the  solemn  precepts  of  religion.  Other 
civilized  nations  are  now  alive  to  this  great  duty ;  and  by  the 
noble  exertions  of  the  British  government,  there  is  now  every 
reason  to  believe,  that  the  African  slave-trade  will  soon  become 
extinct ;  and  thus  another  triumph  of  virtue  would  be  obtained 
over  brutal  violence  and  unfeeling  cruelty.* 

§  1337.  This  clause  of  the  constitution,  respecting  the  impor- 
tation of  slaves,  is  manifestly  an  exception  from  the  power  of 
regulating  commerce.  Migration  seems  appropriately  to  apply 
to  voluntary  arrivals,  as  importation  does  to  involuntary  arrivals ; 
and,  so  far  as  an  exception  from  a  power  proves  its  existence, 
this  proves,  that  the  power  H  regulate  commerce  applies  equally 
to  the  regulation  of  vessels  employed  in  the  transporting  men, 


1  The  Federalist,  No.  42 ;  2  Elliot's  Debates,  335,  336  ;  3  Elliot's  Debates,  250,  251. 
3  SiEUiot's  Debates,  335,  336;  1  Lloyd's  Debates,  305  to  313;  Elliot's  Debates,  97; 
Id.  250,  251 ;  1  Elliot's  Debates,  60;  1  Tack.  Black.  Comm.  App.  290. 
*  Actof  1820,  ch.  lis. 
«  See  1  Kent's  Comm.  Loot.  9,  p.  179  to  187. 


236  CONSTITUTION  OP  THE  UNITED   STATES.  [BOOK  HI. 

who  pass  from  place  to  place  voluntarily,  as  to  those  who  pass 
involuntarily.^ 

§  1338.  The  next  clause  is,  "  The  privilege  of  the  writ  of 
habeas  corpus  shall  not  be  suspended,  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may  require  it" 

§  1339.  In  order  to  understand  the  meaning  of  the  terms. here 
used,  it  will  be  necessary  to  have  recourse  to  the  common  law; 
for  in  no  other  way  can  we  arrive  at  the  true  definition  of  the 
writ  of  habeas  corpus.  At  the  common  law  there  are  various 
writs,  called  writs  of  habeas  corpus.  But  the  particular  one  here 
spoken  of  is  that  great  and  celebrated  writ,  used  in  all  cases  of 
illegal  confinement,  known  by  the  name  of  the  writ  of  habeas 
corpus  ad  subjiciendum^  directed  to  the  person  detaining  another^ 
and  demanding  him  to  produce  the  body  of  the  prisoner,  with  the 
day  and  cau^e  of  his  caption  and  detention,  ad  faciendum  sub' 
jiciendum,  et  recipiendum^  to  do,  submit  to,  and  receive,  what- 
soever the  judge  or  court,  awarding  such  writ  shall  consider 
in  that  behalf.^  It  is,  therefore,  justly  esteemed  the  great  bul- 
wark of  personal  liberty ;  since  it  is  the  appropriate  remedy  to 
ascertain  whether  any  person  is  rightfully  in  confinement  or  not, 
and  the  cause  of  his  confinement ;  and  it  no  sufficient  ground  of 
detention  appears,  the  party  is  entitled  to  his  immediate  dis- 
charge. This  writ  is  most  beneficially  construed ;  and  is  ap- 
plied to  every  case  of  illegal  restraint,  whatever  it  may  be  ;  for 
every  restraint  upon  a  man's  liberty  is,  in  the  eye  of  the  law, 
an  imprisonment,  wherever  may  be  the  place,  or  whatever  may 
be  the  manner,  in  which  the  restraint  is  effected.^ 

§  1340.  Mr.  Justice  Blackstone  has  remarked  with  great  force, 
that  "  to  bereave  a  man  of  life,  or  by  violence  to  confiscate  his 
estate  without  accusation  or  trial,  would  be  so  gross  and  notori- 
ous an  act  of  despotism  as  must  at  once  convey  the  alarm  of 
tyranny  throughout  the  whole  kingdom.  But  confinement  of  the 
person  by  secretly  hurrying  him  to  ^il  where  his  sufferings  are 
unknown  or  forgotten,  is  a  less  public,  a  less  striking,  and 
therefore  a  more  dangerous  engine  of  arbitrary  force."  *  While 
the  justice  of  the  remark  must  be  felt  by  all,  let  it  be  remem- 


1  Gihbom  v.  Ogden,  9  Wheat.  R.  1,  216,  217  ;  Id.  206,  207,  211 ;  Id.  230. 

2  3  Black.  Comm.  131. 

s  2  Kent,  Comm.  Lcct.  24,  p.  22,  etc.  (2  edit.  p.  56  to  32). 

«  1  Black.  Comm.  136. 
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beredj'that  the  right  to  pass  bills  of  attainder  in  the  British  par- 
liament still  enables  that  body  to  exercise  the  summary  and 
awful  power  of  taking  a  man's  life,  and  confiscating  his  estate 
without  accusation  or  trial.  The  learned  commentator,  how- 
ever, has  slid  over  this  subject  with  surprising  delicacy.^ 

§  1341.  In  England  this  is  a  high  prerogative  writ,  issuing 
out  of  the  Court  of  King's  Bench,  not  only  in  term  time,  but  in 
vacation,  and  running  into  all  parts  of  the  king's  dominions ;  for 
it  is  said,  that  the  king  is  entitled,  at  all  times,  to  have  an  ac- 
count, why  the  liberty  of  any  of  his  subjects  is  restrained.  It  is 
grantable,  however,  as  a  matter  of  right,  ex  merito  justitieCj  upon 
the  application  of  the  subject.^  In  England,  however,  the  benefit 
of  it  was  often  eluded  prior  to  the  reign  of  Charles  the  Second ; 
and  especially  during  the  reign  of  Charles  the  First.  These  piti- 
ful evasions  gave  rise  to  the  famous  Habeas  Corpus  Act  of  31 
Car.  2,  c.  2,  which  has  been  frequently  considered  as  another 
magna  cbarta  in  that  kingdom  ;  and  has  reduced  the  general 
method  of  proceedings  on  these  writs  to  the  true  standard  of  law 
and  liberty.^  That  statute  has  been,  in  substance,  incorporated 
into  the  jurisprudence  of  every  state  in  the  union ;  and  the  right 
to  it  has  been  secured  in  most,  if  not  in  all,  of  the  state  constitu- 
tions by  a  provision  similar  to  that  existing  in  the  constitution  of 
the  United  States.*  It  is  not  without  reason,  therefore,  that  the 
common  law  was  deemed  by  our  ancestors  a  part  of  the  law  of 
the  land,  brought  with  them  upon  their  emigration,  so  far,  as  it 
was  suited  to  their  circumstances;  since  it  affords  the  amplest 
protection  for  their  rights  and  personal  liberty.  Congress  have 
vested  in  the  courts  of  the  United  States  full  authority  to  issue 
this  great  writ,  in  cases  falling  properly  within  the  jurisdiction  of 
the  national  government* 

§  1342.  It  is  obvious,  that  cases  of  a  peculiar  emergency  may 
arise,  which  may  justify,  nay,  even  require,  the  temporary  suspen- 
sion of  any  right  to  the  writ.  But  as  it  has  frequently  happened 
in  foreign  countries,  and  even  in  England,  that  the  writ  has  upon 
various  pretexts  and  occasions  been  suspended,  whereby  persons 


1  4Black.  Comm.  259. 

*  ^nst.  290;  1  Kent's  Comm.  Lect.  22,  p.  21,  (p.  26  to  32) ;  3  Black.  Comm.  133. 

*  3  Black.  Comm.  135, 136 ;  2  Kent's  Comm.  Lect.  24,  p.  22,  23,  (2d  edit.  p.  26  to 
32). 

*  2  Kent's  Comm.  Lect.  24,  p.  23,  24,  (2d.  edit.  p.  26  to  32). 

*  Ex  parte  BoUman,  etc.  4  Cranch,  75 ;  s.  c.  2  Fetcrs's  Cond.  R.  33. 
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apprehended  upon  suspicion  have  suffered  a  long  imprisdhraent 
sometimes  from  design,  and  sometimes  because  they  were  forgot- 
ten,* the  right  to  suspend  it  is  expressly  confined  to  cases  of  re- 
bellion or  invasion,  where  the  public  safety  may  require  it  A 
very  jast  and  wholesome  restraint,  which  cuts  down  at  a  blow  a 
fruitful  means  of  oppression,  capable  of  being  abused  in  bad 
times  to  the  worst  of  purposes.  Hitherto  no  suspension  of  the 
writ  has  ever  been  authorized  by  congress  since  the  establish- 
ment of  the  constitution.^  It  would  seem,  as  the  power  is  given 
to  congress  to  suspend  the  writ  of  habeas  corpus  in  cases  of  re- 
bellion or  invasion,  that  the  right  to  judge,  whether  exigency  had 
arisen,  must  exclusively  belong  to  that  body.* 

§  1343.   The  next  clause  is,  "No  bill  of  BttSiindeT  or  ex  post 
facto  law  shall  be  passed." 

§  1344.  Bills 'of  attainder,  as  they  are  technically  called,  are 
such  special  acts  of  the  legislature,  as  inflict  capital  punishments 
upon  persons  supposed  to  be  guilty  of  high  offences,  such  as 
treason  and  felony,  without  any  conviction  in  the  ordinary  course 
of  judicial  proceedings.  If  an  act  inflicts  a  milder  degree  of 
punishment  than  death,  it  is  called  a  bill  of  pains  and  penalties.^ 
But  in  the  sense  of  the  constitution,  it  seems,  that  bills  of  attain- 
der include  bills  of  pains  and  penalties ;  for  the  supreme  court 
have  said,  "A  bill  of  attainder  may  affect  the  life  of  an  individual, 

1  3  Black.  Comm.  137,  138;  1  Tuck.  Black.  Comm.  App.  291,  292. 

^  Mr.  Jefferson  expressed  a  decided  ol)jection  against  the  power  to  suspend  the  writ 
of  haln^as  corpus  in  any  case  whatever,  declaring  himself  in  favor  of  "the  eternal  and 
unn^miiting  force  of  the  habeas  corpus  laws."  2  Jefferson's  Corresp.  274,  291. — 
"  Wliy,*'  said  he  on  another  occasion,  "saspend  the  writ  of  habeas  corpus  in  insarreo- 
tions  and  rclH?llions  ?  " —  ''  If  the  public  safety  requires,  that  the  government  should 
\\{\\o  A  iiiiin  imprisoned  on  less  probable  testimony  in  those,  than  in  other  emeigencies, 
let  him  be  taken  and  tried,  retaken  and  retried,  while  the  necessity  continues,  only  gir- 
in);  him  n^lress  against  the  government  for  damages."  2  Jefferson's  Corresp.  344. 
Yet  (ho  only  attempt  ever  made  in  congress  to  suspend  the  writ  of  habeas  corpus  was 
duritig  his  administration,  on  occasion  of  the  supposed  treasonable  conspiracy  of  Ck>l. 
Annin  Burr.  Mr.  Jefferson  sent  a  message  to  congress  on  the  subject  of  that  conspir- 
noy  on  22d  January,  1807.  On  the  next  day,  Mr.  Giles  of  the  senate  moved  a  com- 
tnitt(H*  to  consider  the  expediency  of  suspending  the  writ  of  habeas  corpus  be  appointed, 
and  tlic  motion  prevailed.  The  committee  (Mr.  Giles,  chairman)  reported  a  bill  for 
thin  puri>osc.  The  bill  passed  the  senate,  and  was  rejected  in  the  house  of  representa* 
lives  by  a  vote  of  1 13  for  the  rejection,  against  19  in  its  favor.  See  3  Senate  Journal, 
yvid  January,  1807,  p.  127 ;  Id.  130,  131.  5  Journal  of  House  of  RepresentativflHeth 
January,  1807,  p.  550,  551,  552. 

"  }fanin  V.  3/o«,  12  Wheat.  R.  19.  See  also  1  Tuck.  Comm.  App.  292;  1  Kent'f 
t'omm.  Lcct.  12,  (2d  edit.  p.  262  to  265). 

«  2  Woodeson's  Law  Lect.  622. 
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or  may  confiscate  his  property,  or  both."  ^  In  such  cases,  the 
legislature  assumes  judicial  magistracy,  pronouncing  upon  the 
guilt  of  the  party  without  any  of  the  common  forms  and  guards 
of  trial,  and  satisfying  itself  with  proofs,  when  such  proofs  are 
within  its  reach,  whether  they  are  conformable  to  the  rules  of 
evidence,  or  not.  In  short,  in  all  such  cases,  the  legislature  exer- 
cises the  highest  power  of  sovereignty,  and  what  may  be  proper- 
ly deemed  an  irresponsible  despotic  discretion,  being  governed 
solely  by  what  it  deems  political  necessity  or  expediency,  and 
too  often  under  the  influence  of  unreasonable  fears,  or  unfounded 
suspicions.  Such  acts  have  been  often  resorted  to  in  foreign 
governments,  as  a  common  engine  of  state ;  and  even  in  Eng- 
land they  have  been  pushed  to  the  most  extravagant  extent  in 
bad  times,  reaching,  as  well  to  the  absent  and  the  dead,  as  to  the 
living.  Sir  Edward  Coke^  has  mentioned  it  to  be  among  the 
transcendent  powers  of  parliament,  that  an  act  may  be  passed  to 
attaint  a  man,  after  he  is  dead.  And  the  reigning  monarch,  who 
was  slain  at  Bosworth,  is  said  to  have  been  attainted  by  an  act 
of  parliament  a  few  months  after  his  death,  notwithstanding  the 
absurdity  of  deeming  him  at  once  in  possession  of  the  throne  and 
a  traitor.^  The  punishment  has  often  been  inflicted  without 
calling  upon  the  party  accused  to  answer,  or  without  even  the 
formality  of  proof;  and  sometimes,  because  the  law,  in  its  ordi- 
nary course  of  proceedings,  would  acquit  the  offender,*  The  in- 
justice and  iniquity  of  such  acts,  in  general,  constitute  an  irre- 
sistible argument  against  the  existence  of  the  power.  In  a  free 
government  it  would  be  intolerable;  and  in  the  hands  of  a  reign- 
ing faction,  it  might  be,  and  probably  would  be,  abused  to  the 
ruin  and  death  of  the  most  virtuous  citizens.^    Bills  of  this  sort 


1  Fletcher  y.  Peck,  6  Cranch,  B.  138;  8.  o.  2  Feten'a  Cond.  B.  322;  1  Kent's 
Comm.  Lect.  19,  p.  382. 

2  4  Coke,  Inst.  36,  37. 

»  2  Woodeson's  Lect.  623,  624. 

*  2  Woodeson's  Lect.  624. 

^  Dr.  Palcy  has  strongly  shown  his  disapprobation  of  laws  of  this  sort.  I  quote  from 
him  a  short  bat  pregnant  passage.  "  This  fundamental  role  of  ciyil  jarispmdenco  is 
violated  in  the  case  of  acts  of  attainder  or  confiscation,  in  bills  of  pains  and  penalties, 
and  in  all  ex  post  facto  laws  whatever,  in  which  parliament  exercises  the  doable  office  of 
legislature  and  judge.  And  whoever  either  .understand  the  value  of  the  rule  itself,  or 
collects  the  history  of  those  instances,  in  which  it  has  been  invaded,  will  be  induced,  I 
believe,  to  acknowledge,  that  it  had  been  wiser  and  safer  never  to  have  departed  from  it 
He  will  confess  at  least,  that  nothing  but  the  most  manifest  and  immediate  peril  of  the 
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have  been  most  usually  passed  in  England  in  times  of  rebellion, 
or  of  gross  subserviency  to  the  crown,  or  of  violent  political  ex- 
citements ;  periods,  in  which  all  nations  are  most  liable  (as  well 
the  free,  as  the  enslaved)  to  forget  their  duties,  and  to  trample 
upon  the  rights  and  liberties  of  others.^ 

§  1345.  Of  the  same  class  are  ex  post  facto  laws,  that  is  to  say, 
(in  a  literal  sense,)  laws  passed  after  the  act  done.  The  terms, 
ex  post  facto  laws,  in  a  comprehensive  sense,  embrace  all  retro- 
spective laws,  or  laws  governing  or  controlling  past  transactions, 
whether  they  are  of  a  civil,  or  a  criminal  nature.  And  there 
have  not  been  wanting  learned  minds,  that  have  contended,  with 
no  small  force  of  authority  and  reasoning,  that  such  ought  to  be 
the  interpretation  of  the  terms  in  the  constitution  of  the  United 
States.2  ^g  a,n  original  question,  the  argument  would  be  enti- 
tled to  grave  consideration  ;  but  the  current  of  opinion  and  au- 
thority has  been  so  generally  one  way,  as  to  the  meaning  of  this 
phrase  in  the  state  constitutions,  as  well  as  in  that  of  the  United 
States,  ever  since  their  adoption,  that  it  is  difficult  to  feel,  that  it 
is  now  an  open  question.^  The  general  interpretation  has  been, 
and  is,  that  the  phrase  applies  to  acts  of  a  criminal  nature  only ; 
and  that  the  prohibition  reaches  every  law,  whereby  an  act  is  de- 
clared a  crime,  and  made  punishable  as  such,  when  it  was  not  a 
crime,  when  done  ;  or  whereby  the  act,  if  a  crime,  is  aggravated 

commonwealth  will  justify  a  repetition  of  these  dangerous  examples.  If  the  laws  in 
being  do  not  punish  an  offender,  let  him  go  unpunished ;  let  the  legislature,  admonished 
of  the  defect  of  the  laws,  provide  against  the  commission  of  future  crimes  of  the  same 
sort.  Tlie  escape  of  one  delinquent  can  never  produce  so  much  harm  to  the  community, 
as  may  arise  from  the  infraction  of  a  rule,  upon  which  the  purity  of  public  justice,  and 
the  existence  of  civil  liberty,  essentially  depend." 

*  See  I  Tucker's  Black.  Comm.  App.  292,  293 ;  Rawle  on  Const,  ch.  10,  p.  119.  See 
Cooper  V.  Telfair^  4  Dull.  R.  14.  Mr.  Woodeson,  in  his  Law  Lectures,  (Lect.  41,)  has 
devoted  a  whole  lecture  to  tliis  subject,  which  is  full  of  instruction,  and  will  reward  the 
diligent  perusal  of  the  student.  2  Woodcson's  Law  Lect.  621.  During  the  American 
revolution,  this  power  was  used  with  a  most  unsparing  hand ;  and  it  has  been  a  matter 
of  regret  in  succeeding  times,  however  much  it  may  have  been  applauded  flagranU 
Mo. 

^  Mr.  Justice  Johnson's  Opinion  in  Satterleer.  Matliewson,  2-Peter8'8  R.  416,  and 
note.  Id.  App.  681,  &c.;  2  Elliot's  Debates,  353 ;  4  Wheat.  R.  578,  note;  Ogden  r. 
Saumlers,  12  Wheat.  R.  286. 

8  Sec  Colder  v.  Bull,  3  Dall.  386 ;  Fletcher  v.  Peck,  6  Cranch,  138;  8.  c.  1  Peten'a 
Cond.  li.  172;  2  Peters's  Cond.  R.  308  ;  Carpenter  y.  Commonwealth  ofPennsylcania,  17 
How.  U.  S.  R.  456  ;  Baugher  v;  Nelson,  9  Gill,  299  ;  The  Federalist,  No.  44,  84 ;  Joarn. 
of  Convention,  Supp.  p.  431 ;  2  Amer.  Mus.  536;  2  Elliot's  Debates,  343,  352,  354; 
Ogden  v.  Saunders,  12  AVlieat.  R.  266,  303,  329,  330,  335;  1  Kent,  Comm.  Lect.  19,  p. 
381,  382. 


OH.  XXXn.]     POWERS  OF  CONGRESS  —  EX  POST  FACTO  LAWS.  241 

in  enormity,  or  punishment;  or  whereby  different,  or  less  evi- 
dence, is  required  to  convict  an  offender,  than  was  required,  when 
the  act  w^as  committed.  The  supreme  court  have  given  the  fol- 
lowing definition :  "  An  ex  post  facto  law  is  one,  which  renders 
an  act  punishable  in  a  manner  in  which  it  was  not  punishable 
when  it  was  committed."  ^  Such  a  law  may  inflict  penalties  on 
the  person,  or  may  inflict  pecuniary  penalties,  which  swell  the 
public  treasury.2  Laws,  however,  which  mitigate  the  character 
or  punishment  of  a  crime  already  committed,  may  not  fall  within 
the  prohibition,  for  they  are  in  favor  of  the  citizen.^ 

§  1346.  The  next  clause  (passing  by  such  as  have  been  already 
considered)  is,  "  No  money  shall  be  drawn  from  the  treasury  but 
in  consequence  of  appropriations  made  by  law.  And  a  regular 
statement  and  account  of  the  receipts  and  expenditures  of  all 
public  money  shall  be  published  from  time  to  time." 

§  1347.  This  clause  was  not  in  the  original  draft  of  the  con- 
stitution ;  but  the  first  part  was  subsequently  introduced  upon  a 
report  of  a  committee ;  and  the  latter  part  was  added  at  the  very 
close  of  the  convention.* 

§  1348.  The  object  is  apparent  upon  the  slightest  examina- 
tion. It  is  to  secure  regularity,  punctuality,  and  fidelity,  in  the 
disbursements  of  the  public  money.  As  all  the  taxes  raised  from 
the  people,  as  well  as  the  revenues  arising  from  other  sources, 
are  to  be  applied  to  the  discharge  of  the  expenses,  and  debts,  and 
other  engagements  of  the  government,  it  is  highly  proper,  that 
congress  should  possess  the  power  to  decide  how  and  when  any 


1  Fletcher  y.  Peck,  6  Cranch,  138;  8.  c.  2  Petere's  Cond.  R.  322.  [The  supreme 
coart  of  The  United  States  has  no  right  to  pronounce  an  act  of  the  legislature  void,  as 
contrary  to  the  constitution  of  the  United  States,  from  tlie  mere  fact,  that  it  divests 
antecedent  vested  rights  of  property.  The  constitution  of  the  United  States  does  not 
prohibit  the  states  from  passing  retrospective  laws  generally,  but  only  ex  post  facto  laws. 
Kow  it  has  been  solemnly  settled  by  this  court,  that  the  phrase  ex  post  facto  laws,  is  not 
applicable  to  civil  laws,  but  to  penal  and  criminal  laws,  which  punish  no  party  for  acts 
antecedently  done,  which  wore  not  punishable  at  all,  or  not  punishable  to  the  extent  or 
in  the  manner  prescribed.  In  short,  ex  post  facto  laws  relate  to  penal  and  criminal  pro 
ceedings,  which  impose  penalties  or  forfeitures,  and  not  to  civil  proceedings,  which 
affect  private  rights  retrospectively.  Per  Mr.  Justice  Story,  in  Watson  v.  Mercer,  8 
Peters's  S.  C.  R.  110.] 

«  Ibid. 

*  Rawle  on  Constitution,  ch.  10,  p.  119 ;  1  Tuck.  Black.  Comm.  App.  293;  1  Kent, 
Comm.  Lect.  19,  p.  381,  382 ;  Sei^goant  on  Constitution,  ch.  28,  [ch.  30] ;  Odder  r. 
BvU,  3  Dall.  R.  386. 

*  Journal  of  Convention,  219,  328,  345,  358,  378. 

VOL.  IL  21 
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money  should  be  applied  for  these  purposes.  If  it  were  other- 
wise, the  executive  would  possess  an  unbounded  power  over  the 
public  purse  of  the  nation ;  and  might  apply  all  its  moneyed  re- 
sources at  his  pleasure.  The  power  to  control  and  direct  the 
appropriations,  constitutes  a  most  useful  and  salutary  check  up- 
on profusion  and  extravagance,  as  well  as  upon  corrupt  influence 
and  public  peculation.  In  arbitrary  governments,  the  prince  lev- 
ies what  money  he  pleases  from  his  subjects,  disposes  of  it  as  he 
thinks  proper,  and  is  beyond  responsibility  or  reproof.  It  is  wise 
to  interpose,  in  a  republic,  every  restraint,  by  which  the  public 
treasure,  the  common  fund  of  all,  should  be  applied,  with  un- 
shrinking honesty,  to  such  objects,  as  legitimately  belong  to  the 
common  defence,  and  the  general  welfare.  Congress  is  made  the 
guardian  of  this  treasure;  and  to  make  their  responsibility  com- 
plete and  perfect,  a  regular  account  of  the  receipts  and  expendi- 
tures is  required  to  be  published,  that  the  people  may  know  what 
money  is  expended,  for  what  purposes,  and  by  what  authority. 

§  1349.  A  learned  commentator  has,  however,  thought  that 
the  provision,  though  generally  excellent,  is  defective  in  not  hav- 
ing enabled  the  creditors  of  the  government,  and  other  persons 
having  vested  claims  against  it,  to  recover,  and  to  be  paid  the 
amount  judicially  ascertained  to  be  due  to  them  out  of  the  pub- 
lic treasury,  without  any  appropriation.^  Perhaps  it  is  a  defect. 
And  yet  it  is  by  no  means  certain,  that  evils  of  an  opposite  na- 
ture might  not  arise  if  the  debts,  judicially  ascertained  to  be  due 
to  an  individual  by  a  regular  judgment,  were  to  be  paid,  of 
course,  out  of  the  public  treasury.  It  might  give  an  opportunity 
for  collusion  and  corruption  in  the  management  of  suits  between 
the  claimant,  and  the  officers  of  the  government  intrusted  with 
the  performance  of  this  duty.  Undoubtedly,  when  a  judg- 
ment has  been  fairly  obtained,  by  which  a  debt  against  the  gov- 
ernment is  clearly  made  out,  it  becomes  the  duty  of  congress  to 
provide  for  its  payment ;  and,  generally,  though  certainly  with  a 
tardiness,  which  has  become,  in  some  sort,  a  national  reproach, 
this  duty  is  discharged  by  congress  in  a  spirit  of  just  liberality. 
But  still,  the  known  fact,  that  the  subject  must  pass  in  review 


1  1  Tuck.  Black.  Comm.  App.  362  to  364.  [By  act  of  Feb.  24,  1855,  ch.  122,  a 
court  of  claims  was  established  of  three  judges,  to  investigate  claims  against  the  United 
States,  and  report  thereon  to  congress,  in  which  body  stiU  remains  the  final  power  to 
allow  or  disallow  any  claim.] 
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before  congress,  induces  a  caution  and  integrity  in  making  and 
substantiating  claims,  which  would  in  a  great  measure  be  done 
away,  if  the  claim  were  subject  to  no  restraint  and  no  revision. 

§  1350.  The  next  clause  is,  "  No  title  of  nobility  shall  be 
granted  by  the  United  States;  and  no  person  holding  any  office 
of  profit  or  trust  under  them,  shall,  without  the  consent  of  the 
congress,  accept  of  any  present,  emolument,  office,  or  title  of  any 
kind  whatever,  from  any  king,  prince,  or  foreign  state." 

§  1351.  This  clause  seems  scarcely  to  require  even  a  passing 
notice.  As  a  perfect  equality  is  the  basis  of  all  our  institutions, 
state  and  national,  the  prohibition  against  the  creation  of  any 
titles  of  nobility  seems  proper,  if  not  indispensable,  to  keep  per- 
petually alive  a  just  sense  of  this  important  truth.  Distinctions 
between  citizens  in  regard  to  rank,  would  soon  lay  the  founda- 
tion of  odious  claims  and  privileges,  and  silently  subvert  the 
spirit  of  independence  and  personal  dignity,  which  are  so  often 
proclaimed  to  be  the  best  security  of  a  republican  government.^ 

§  1352.  The  other  clause,  as  to  the  acceptance  of  any  emolu- 
ments, title,  or  office,  from  foreign  governments,  is  founded  in  a 
just  jealousy  of  foreign  influence  of  every  sort  Whether,  in  a 
practical  sense,  it  can  produce  much  effect,  has  been  thought 
doubtful.  A  patriot  will  not  be  likely  to  be  seduced  from  his 
duties  to  his  country  by  the  acceptance  of  any  title,  or  present, 
from  a  foreign  power.  An  intriguing,  or  corrupt  agent,  will  not 
be  restrained  from  guilty  machinations  in  the  service  of  a  foreign 
state  by  such  constitutional  restrictions.  Still,  however,  the  pro- 
vision is  highly  important,  as  it  puts  it  out  of  the  power  of  any 
officer  of  the  government  to  wear  borrowed  honors,  which  shall 
enhance  his  supposed  importance  abroad  by  a  titular  dignity  at 
home.2  II;  ig  singular,  that  there  should  not  have  been,  for  the 
same  object^  a  general  prohibition  against  any  citizen  whatever, 
whether  in  private  or  public  life,  accepting  any  foreign  title  of 
nobility.  An  amendment  for  this  purpose  has  been  recommend- 
ed by  congress ;  but,  as  yet,  it  has  not  received  the  ratification 
of  the  constitutional  number  of  states  to  make  it  obligatory, 
probably  from  a  growing  sense,  that  it  is  wholly  unnecessary.^ 


^  The  Federalist,  No.  S4. 

*  1  Tack.  Black.  Comm.  App.  295, 296 ;  Ravle  on  Constitation,  ch.  10,  p.  119, 120. 

*  Bawle  on  ConstitatioH,  eh.  10,  p.  120. 
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CHAPTER  XXXIIL 


PROHIBITIONS   ON  THE  STATES. 


§  1353.  The  tenth  section  of  the  first  article  (to  which  we  are 
now  to  proceed)  contains  the  prohibitions  and  restrictions  upon 
the  authority  of  the  states. .  Some  of  these,  and  especially  those 
which  regard  the  power  of  taxation,  and  the  regulation  of  com- 
merce, have  already  passed  under  consideration  ;  and  will,  there- 
fore, be  here  omitted.  The  others  will  be  examined  in  the  order 
of  the  text  of  the  constitution. 

§  1354.  The  first  clause  is,  "  No  state  shall  enter  into  any 
treaty,  alliance,  or  confederation ;  grant  letters  of  marque  or  re- 
prisal ;  coin  money ;  emit  bills  of  credit ;  make  any  thing*  but 
gold  and  silver  coin  a  tender  in  payment  of  debts;  pass  any  bill 
of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,  or  grant  any  title  of  nobility."  ^ 

§  1355.  The  prohibition  against  treaties,  alliances,  and  confed- 
erations, constituted  a  part  of  the  articles  of  confederation,^  and 
was  from  thence  transferred  in  substance  into  the  constitution. 
The  sound  policy,  nay,  the  necessity  of  it,  for  the  preservation 
of  any  national  government,  is  so  obvious,  as  to  strike  the  most 
careless  mind.  If  every  state  were  at  liberty  to  enter  into 
any  treaties,  alliances,  or  confederacies,  with  any  foreign  state,  it 
would  become  utterly  subversive  of  the  power  confided  to  the 
national  government  on  the  same  subject.  Engagements  might 
be  entered  into  by  different  states,  utterly  hostile  to  the  interests 

^  In  the  original  draft  of  tho  constitation,  some  of  these  prohibitory  clauses  were  not 
inserted  ;  and  particularly  the  last  clause,  prohibiting  a  state  to  pass  aify  bill  of  attiiin- 
der,  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts.  The  former  part 
was  inserted  by  a  vote  of  seven  states  against  three.  The  latter  was  inserted  in  the 
revi^d  draft  of  the  constitution,  and  adopted  at  the  close  of  the  convention,  whether 
with,  or  without  opposition,  docs  not  appear.*  It  was  probably  suggested  by  the 
clause  in  the  ordinance  of  1787,  (Art.  2,)  which  declared,  "that  no  law  ought  to  be 
made,  etc.  that  shall  interfere  with,  or  affect  private  contracts,  or  engagements,  bond 
fide,  and  without  fraud,  previously  formed." 

a  Art.  6. 


•  Jonnul  of  Convention,  p.  2S7, 802, 8S9, 877)  879. 
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of  neighboring  or  distant  states ;  and  thus  the  internal  peace  and 
harmony  of  the  unian  might  be  destroyed,  or  put  in  jeopardy.  A 
foundation  might  thus  be  laid  for  preferences  and  retaliatory  sys- 
tems, which  would  render  the  power  of  taxation,  and  the  regu- 
lation of  commerce,  by  the  national  government,  utterly  futile. 
Besides  ;  the  intimate  dangers  to  the  union  ought  not  to  be  over- 
looked, by  thus  nourishing  within  its  own  bosom  a  perpetual 
source  of  foreign  corrupt  influence,  which,  in  times  of  political 
excitement  and  war,  might  be  wielded  to  the  destruction  of  the 
independence  of  the  country.  This,  indeed,  was  deemed,  by  the 
authors  of  the  Federalist,  too  clear  to  require  any  illustration.^ 
The  corresponding  clauses  in  the  confederation  were  still  more 
strong,  direct,  and  exact,  in  their  language  and  import. 

5  1356.  The  prohibition  to  grant  letters  of  marque  and  reprisal 
stands  upon  the  same  general  ground ;  for  otherwise  it  would  be 
in  the  power  of  a  single  state  to  involve  the  whole  union  in  war 
at  its  pleasure.  It  is  true,  that  the  granting  of  letters  of  marque 
and  reprisal  is  not  always  a  preliminary  to  war,  or  necessarily 
designed  to  provoke  it  But  in  its  essence,  it  is  a  hostile  meas- 
ure for  unredressed  grievances,  real  or  supposed ;  and  therefore  is 
most  generally  the  precursor  of  an  appeal  to  arms  by  general 
hostilities.  The  security  (as  has  been  justly  observed)  of  the 
whole  union  ought  not  to  be  suffered  to  depend  upon  the  petu- 
lance or  precipitation  of  a  single  state.^  Under  the  confedera- 
tion there  was  a  like  prohibition  in  a  more  limited  form.  Ac- 
cording to  that  instrument,  no  state  could  grant  letters  of  marque 
and  reprisal,  until  after  a  declaration  of  war  by  the  congress  of 
the  United  States.^  In  times  of  peace  the  power  was  exclusively 
confided  to  the  general  government.  The  constitution  has  wisely, 
both  in  peace  and  war,  confided  the  whole  subject  to  the  general 
government  Uniformity  is  thus  secured  in  all  operations,  which 
relate  to  foreign  powers ;  and  an  immediate  responsibility  to  the 
nation  on  the  part  of  those,  for  whose  conduct  the  nation  is  itself 
responsible.* 

§  1357.  .The  next  prohibition  is  to  coin  money.  We  have  al- 
ready seen  that  the  power  to  coin  money,  and  regulate  the  value 


1  The  Federalist,  No.  44. 

*  1  Tucker's  Black.  Comm.  App.  310,  311. 
»  Article  6. 

*  The  Federalist,  No.  44;  Bawle  on  Conitititiition,  ch.  10,  p.  136. 
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thereof,  is  confided  to  the  general  government.  Under  the  con- 
federation, a  concurrent  power  was  left  with  the  states,  with  a 
restriction,  that  congress  should  have  the  exclusive  power  to 
regulate  the  alloy  and  value  of  the  coin  struck  by  the  states.^ 
In  this,  as  in  many  other  cases,  the  constitution  has  made  a  great 
improvement  upon  the  existing  system.  Whilst  the  alloy  and 
value  depended  on  the  general  government,  a  right  of  coinage  in 
the  several  states  could  have  no  other  effect,  than  to  multiply  ex- 
pensive mints,  and  diversify  the  forms  and  weights  of  the  circu- 
lating coins.  The  latter  inconvenience  would  defeat  one  main 
purpose,  for  which  the  power  is  given  to  the  general  government, 
viz.  uniformity  of  the  currency ;  and  the  former  might  be  as  well 
accomplished  by  local  mints  established  by  the  national  govern- 
ment, if  it  should  ever  be  found  inconvenient  to  send  bullion  or 
old  coin  for  re-coinage  to  the  central  mint.^  Such  an  event  could 
scarcely  occur,  since  the  common  course  of  commerce  throughout 
the  United  States  is  so  rapid  and  so  free,  that  bullion  can  with  a 
very  slight  expense  be  transported  from  one  extremity  of  the  union 
to  another.  A  single  mint  only  has  been  established,  which  has 
hitherto  been  found  quite  adequate  to  all  our  wants.  The  truth 
is,  that  the  prohibition  had  a  higher  motive,  the  danger  of  the 
circulation  of  base  and  spurious  coin  connived  at  for  local  pur- 
poses, or  easily  accomplished  by  the  ingenuity  of  artificers,  where 
the  coins  are  very  various  in  value  and  denomination,  and  issued 
from  so  many  independent  and  unaccountable  authorities.  This 
subject  has,  however,  been  already  enlarged  on  in  another  place.* 
§  1358.  The  prohibition  to  "emit  bills  of  credit"  cannot,  per- 
haps, be  more  forcibly  vindicated,  than  by  quoting  the  glowing 
language  of  the  Federalist,  a  language  justified  by  that  of 
almost  every  contemporary  writer,  and  attested  in  its  truth 
by  facts,  from  which  the  mind  involuntarily  turns  away  at  once 
with  disgust  and  indignation.  "This  prohibition,"  says  the 
Federalist,  "  must  give  pleasure  to  every  citizen  in  proportion  to 
his  love  of  justice,  and  his  knowledge  of  the  true  springs  of 
public  prosperity.  The  loss,  which  America  has  sustained  since 
the  peace  from  the  pestilent  effects  of  paper-money  on  the  neces- 
sary confidence  between  man  and  man  ;  on  the  necessary  confi- 
dence in  the  public  councils ;  on  the  industry  and  morals  of  the 


1  Article  9.  >  The  Federalist,  No.  44. 

*  1  Tack.  Black.  Comm.  App.  311,  312;  Id.  261.    Ante,  toL  2,  p.  62  to  65. 
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people ;  and  on  the  character  of  republican  government,  consti- 
tutes an  enormous  debt  against  the  states  chargeable  with  this 
unadvised  measure,  which  must  long  remain  unsatisfied ;  or 
rather  an  accumulation  of  guilt,  which  can  be  expiated  no  oth- 
erwise, than  by  a  voluntary  sacrifice  on  the  altar  of  justice  of  the 
power  which  has  been  the  instrument  of  it.  In  addition  to  these 
persuasive  considerations,  it  may  be  observed,  that  the  same  rea- 
sons, which  show  the  necessity  of  denying  to  the  states  the 
power  of  regulating  coin,  prove  with  equal  force,  that  they  ought 
not  to  be  at  liberty  k)  substitute  a  paper  medium  instead  of  coin. 
Had  every  state  a  right  to  regulate  the  value  of  its  coin,  there 
might  be  as  many  different  currencies,  as  states;  and  thus  the 
intercourse  among  them  would  be  impeded.  Retrospective 
alterations  in  its  value  might  be  made ;  and  thus  the  citizens  of 
other  states  be  injured,  and  animosities  be  kindled  among  the 
states  themselves.  The  subjects  of  foreign  powers  might  suffer 
from  the  same  cause;  and  hence  the  union  be  discredited  and 
embcoiled  by  the  indiscretion  of  a  single  member.  No  one  of 
these  mischiefs  is  less  incident  to  a  power  in  the  states  to  emit 
paper-money,  than  to  coin  gold  or  silver."  ^ 

§  1359.  The  evils  attendant  upon  the  issue  of  paper-money 
by  the  states  after  the  peace  of  1783,  here  spoken  of,  are  equally 
applicable,  and  perhaps  apply  with  even  increased  force  to  the 
paper  issues,  of  the  states  and  the  union  during  the  revolutionary 
war.  Public,  as  well  as  private  credit,  was  utterly  prostrated.' 
The  fortunes  of  many  individuals  were  destroyed ;  and  those  of 
all  persons  were  greatly  impaired  by  the  rapid  and  unparalleled 
depreciation  of  the  paper  currency  during  this  period.  In  truth, 
the  history  of  the  paper  currency,  which  during  the  revolution 
was  issued  by  congress  alone,  is  full  of  melancholy  instruction. 
It  is  at  once  humiliating  to  our  pride,  and  disreputable  to  our 
national  justice.  Congress  at  an  early  period  (November,  1775) 
directed  an  emission  of  bills  of  credit  to  the  amount  of  three  mill- 
ions of  dollars;  and  declared  on  the  face  of  them,  that  ''this  bill 

entitles  the  bearer  to  receive Spanish  milled  dollars,  or  the 

value  thereof  in  gold  or  silver,  according  to  a  resolution  of  con- 


1  The  Federalist,  No.  44 ;  2  Elliot's  Debates,  83.  See  in  Mr.  Webster's  Speeches 
on  the  Bank  of  the  United  Sut6s,  in  Senate,  25th  and  28th  of  Maj,  1832,  some 
cogent  remarks  on  the  same  subject  See  also  Mr.  Madison's  Letter  to  Mr.  C.  J.  In- 
gersoU,  2d  of  February,  1811. 

^  See  Shnr^  r.  Orownimhidd,  4  Wheat.  B.  204,  205.  ^ 


248  CONSTITUTION  OF  THE  UNITED  STATES.     [BOOK  HI. 

gress,  passed  at  Philadelphia,  November  29th,  1775."  And  they 
apportioned  a  tax  of  three  millions  on  the  states,  in  order  to  pay 
these  bills,  to  be  raised  by  the  states  according  to  their  quotas  at 
future  designated  periods.  The  bills  were  directed  to  be  receiv- 
able in  payment  of  the  taxes ;  and  the  thirteen  colonies  were 
pledged  for  their  redemption.^  Other  emissions  were  subse- 
quently made.  The  depreciation  was  a  natural,  and  indeed  a 
necessary  consequence  of  the  fact,  that  there  was  no  fund  to  re- 
deem them.  Congress  endeavored  to  give  them  additional  credit 
by  declaring,  that  they  ought  to  be  a  tender  in  payment  of  all 
private  and  public  debts  ;  and  that  a  refusal  to  receive  the  tender 
ought  to  be  an  extinguishment  of  the  debt,  and  recommending 
the  states  to  pass  such  tender  laws.  They  went  even  further, 
and  thought  proper  to  declare,  that  whoever  should  refuse  to 
receive  this  paper  in  exchange  for  any  property,  as  gold  and  sil- 
ver,  should  be  deemed  "  an  enemy  to  the  liberties  of  these  United 
StatesJ^  2  This  course  of  violence  and  terror,  so  far  from  aiding 
the  circulation  of  the  paper,  led  on  to  still  further  depreciation. 
New  issues  continued  to  be  made,  until  in  September,  1779,  the 
whole  emission  exceeded  one  hundred  and  sixty  millions  of  dol- 
lars. At  this  time  congress  thought  it  necessary  to  declare,  that 
the  issues  on  no  account  should  exceed  two  hundred  millions ; 
and  still  held  out  to  the  public  the  delusive  hope  of  an  ultimate 
redemption  of  the  whole  at  par.  They  indignantly  repelled  the 
idea,  in  a  circular  address,  that  there  could  be  any  violation  of 
the  public  faith,  pledged  for  their  redemption  ;  or  that  there  did 
not  exist  ample  funds  to  redeem  them.  They  indulged  in  still 
more  extraordinary  delusions,  and  ventured  to  recommend  paper- 
money,  as  of  peculiar  value.  "  Let  it  be  remembered,"  said  they, 
"that  paper-money  is  the  only  kind  of  money,  which  cannot 
make  to  itself  wings  and  fly  away."  ^ 

§  1360.  The  states  still  continued  to  fail  in  complying  with 
the  requisitions  of  congress  to  pay  taxes ;  and  congress,  notwith- 
standing their  solemn  declaration  to  the  contrary,  increased  the 
issue  of  paper-money,  until  it  amounted  to  the  enormous  sum  of 


1  1  Journal  of  Congress,  1775,  p.  186,  280,  304. 

*  2  Journal  of  Congress,  11th  January,  1776,  p.  21 ;  14th  January,  1777  ;  3  Journal 
of  Congress,  p.  19,  20 ;  2  Pitk.  Hist.  ch.  16,  p.  155,  156. 

>  See  4  Journal  of  Congress,  9th  Dec.  1778,  p.  742,  and  5  Joomal  of  Congress,  13th 
Sept.  1779|,p.  341  to  353;  2  Pitk.  Hist.  ch.  16,  p.  156,  157. 
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upwards  of  three  hundred  millions.^  The  idea  was  then  aban- 
doned of  any  redemption  at  par.  In  March,  1780,  the  states 
were  required  to  bring  in  the  bills  Ki  forty  for  one;  and  new  bills 
were  then  to  be  issued  in  lieu  of  them,  bearing  an  interest  of 
five  per  cent.,  redeemable  in  six  years,  to  be  issued  on  the  credit 
of  the  individual  states,  and  guaranteed  by  the  United  States.^ 
This  new  scheme  of  finance  was  equally  unavailing.  Few  of 
the  old  bills  were  brought  in,  and,  of  course,  few  of  the  new 
were  issued.  At  last  the  continental  bills  became  of  so  little 
value,  that  they  ceased  to  circulate  ;'^and,  in  the  course  of  the. 
year  1780,  they  quietly  died  in  the  hands  of  their  possessors.* 
Thus  were  redeemed  the  solemn  pledges  of  the  national  govern- 
ment !  *  Thus  was  a  paper  currency,  which  was  declared  to  be 
equal  to  gold  and  silver,  suffered  to  perish  in  the  hands  of  per- 
sons compelled  to  take  it ;  and  the  very  enormity  of  the  wrong 
made  the  ground  of  an  abandonment  of  every  attempt  to  redress 
it! 

§  1361.  Without  doubt,  the  melancholy  shades  of  this  picture 
were  deepened  by  the  urgent  distresses  of  the  revolutionary  war, 
and  the  reluctance  of  the  states  to  perform  their  proper  duty. 
And  some  apology,  if  not  some  justification  of  the  proceedings, 
may  be  found  in  the  eventful  transactions  and  sufferings  of  those 
times.     But  the  history  of  paper-money,  without  any  adequate 


^  In  the  American  Almanac,  for  1830,  p.  183,  the  aggregate  amount  is  giyen  at  357,- 
000,000  of  the  old  emission,  and  2,000,000  of  the  new  emission ;  upon  which  the  writer 
adds,  **  there  was  an  average  depreciation  of  two  thirds  of  its  original  value."  Mr. 
Jefferson  has  given  an  interesting  accoant  of  the  history  of  paper-money  daring  the 
revolution,  in  an  article  written  for  the  Encyclop^die  M<^thodique.  1  Jefferson's  Cor- 
resp.  398,  401,411,412. 

'  6  Journal  of  Convention,  18th  March,  1780,  p.  45  to  48. 

^  2  Pitkin's  Hist.  ch.  16,  p.  156,  157  ;  1  Jefferson's  Corresp.  401,  402,  411,  412. 

*  The  twelfth  article  of  the  confederation  declares,  "  that  all  hills  of  credit  emitted, 
etc.  by  or  under  the  authority  of  congress,  etc.  shall  be  deemed  and  considered  as  a 
chaige  against  the  United  States,  for  payment  and  satisfaction  whereof  the  said  United 
States  and  the  public  faith  arc  hereby  solemnly  pledged."  When  was  this  pledge  re- 
deemed ?  The  Act  of  Congress  of  1790,  ch.  61,  for  the  liquidation  of  the  public  debt, 
directs  bills  of  credit  to  be  estimated  at  the  rate  of  one  hundred  dollars  for  one  dollar  in 
specie.  In  Mr.  Secretary  Hamilton's  Report  on  the  Public  Debt  and  Credit,  in  Janu- 
ary, 1790,  the  unliquidated  part  of  the  public  debt,  consisting  chiefly  of  continental  bills 
of  credit,  was  estimated  at  two  millions  of  dollars.  What  was  the  nominal  amount  of 
the  bills  of  credit,  which  this  sum  of  two  millions  was  designed  to  cover  at  its  specie 
value,  does  not  appear  in  the  report.  But  in  the  debates  in  congress,  upon  the  bill 
founded  on  it,  it  was  asserted,  that  it  was  calculated  that  there  were  seventy-eight  or 
eighty  millions  of  paper^money  then  outftanding,  valued  at  a  depreciation  of  forty  for 
one.    3  Lloyd's  Deb.  282,  283,  288. 
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funds  pledged  to  redeem  it,  and  resting  merely  upon  the  pledge 
of  the  public  faith,  has  been  in  all  ages  and  in  all  nations  the 
same.  It  has  constantly  become  more  and  more  depreciated; 
and  in  some  instances  has  ceased,  from  this  cause,  to  have  any 
circulation  whatsoever,  whether  issued  by  the  irresistible  edict  of 
a  despot,  or  by  the  more  alluring  order  of  a  republican  congress. 
There  is  an  abundance  of  illustrative  facts  scattered  over  the 
history  of  those  of  the  American  colonies  which  ventured  upon 
this  pernicious  scheme  of  raising  money,  to  supply  the  public 
wants,  during  their  subjection  to  the  British  crown,  and  in  the 
several  states,  from  the  declaration  of  independence  down  to  the 
present  times.  Even  the  United  States,  with  almost  inexhaus- 
tible resources,  and  with  a  population  of  9,000,000  of  inhabitantS| 
exhibited  during  the  late  war  with  Great  Britain  the  humiliat- 
ing spectacle  of  treasury  notes,  issued  and  payable  in  a  year, 
remaining  unredeemed,  and  sunk  by  depreciation  to  about  half 
of  their  nominal  value ! 

§  1362.  It  has  been  stated,  by  a  very  intelligent  historian,  that 
the  first  case  of  any  issue  of  bills  of  credit,  in  any  of  the  Amer- 
ican colonies,  as  a  substitute  for  money,  was  by  Massachusetts, 
to  pay  the  soldiers  who  returned  unexpectedly  from  an  unsuc- 
cessful expedition  against  Canada,  in  1690.  The  debt,  thus  due 
to  the  soldiers,  was  paid  by  paper  notes,  from  two  shillings  to 
ten  pounds  denomination,  which  notes  were  to  be  received  for 
payment  of  the  tax  which  was  to  be  levied,  and  all  other  pay- 
ments into  the  treasury.^  It  is  added,  that  they  had  better  credit 
than  King  James's  leather  money  in  Ireland  about  the  same  time. 
But<  the  notes  could  not  command  money,  nor  any  commodities 
at  money  price.^  Being  of  small  amount,  they  were  soon  ab- 
sorbed in  the  discharge  of  taxes.  At  subsequent  periods  the 
government  resorted  to  similar  expedient49.  In  1714,  there  being 
a  cry  of  a  scarcity  of  money,  the  government  caused  jB50,000  to 
be  issued  in  bills  of  credit ;  and  in  1716,  £100,000  to  Be  lent  to 
the  inhabitants  for  a  limited  period,  upon  lands  mortgaged  by 
them  as  security,  and,  in  the  mean  time,  to  pass  as  money.* 
These  bills  were  receivable  into  the  treasury  in  discharge  of  taxes, 
and  also  of  the  mortgage  debts  so  contracted.     Other  bills  were 


1  1  Hatch.  Hist.  ch.  3,  p.  402.  «  Ibid, 

s  1  Hutch.  Hist.  ch.  3,  p.  403,  note;  2  Hatch.  Hist.  208, 245,  and  note;  Id.  380, 381* 
403,  404. 
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afterwards  issued ;  and  indeed  we  are  informed,  that,  for  about 
forty  years,  the  currency  of  the  province  was  in  much  the  same 
state,  as  if  £100,000  sterling  had  been  stamped  on  pieces  of 
leather  or  paper,  of  various  denominations,  and  declared  to  be 
the  money  of  the  government,  receivable  in  payment  of  taxes, 
and  in  discharge  of  private  debts.^  The  consequence  was  a  very 
great  depreciation ;  so  that  an  ounce  of  silver,  which,  in  1702, 
was  worth  six  shillings  and  eight  pence,  was,  in  1749,  equal  to 
fifty  shillings  of  this  paper  currency .^  It  seems  that  all  the  other 
colonics,  except  Nova  Scotia,  at  different  times  and  for  various 
purposes  authorized  the  issue  of  paper-money.^  There  was  a 
uniform  tendency  to  depreciation  wherever  it  was  persisted  in.* 

§  1363.  It  would  seem  to  be  obvious  that,  as  the  states  are 
expressly  prohibited  from  coining  money,  the  prohibition  would 
be  wholly  ineffectual  if  they  might  create  a  paper  currency  and 
circulate  it  as  money.  But,  as  it  might  become  necessary  for  the 
states  to  borrow  money,  the  prohibition  could  not  be  intended  to 
prevent  such  an  exercise  of  power,  on  giving  to  the  lender  a  cer- 
tificate of  the  amount  borrowed,  and  a  promise  to  repay  it. 

§  1364.  What,  then,  is  the  true  meaning  of  the  phrase  "  bills 
of  credit,"  in  the  constitution  ?  In  its  enlarged,  and  perhaps  in 
its  literal  sense,  it  may  comprehend  any  instrument  by  which  a 
state  engages  to  pay  money  at  a  future  day,  (and,  of  course,  for 
which  it  obtains  a  present  credit,)  and  thus  it  would  include  a 
certificate  given  for  money  borrowed.  But  the  language  of  the 
constitution  itself,  and  the  mischief  to  be  prevented,  which  we 
know  from  the  history  of  our  country,  equally  limit  the  interpre- 
tation of  the  terms.  The  word  "  emit,"  is  never  employed  in 
describing  those  contracts,  by  which  a  state  binds  itself  to  pay 
money  at  a  future  day,  for  services  actually  received,  or  for 
money  borrowed  for  present  use.     Nor  are  instruments,  executed 


^  1  Hatch.  Hist.  ch.  3,  p.  402,  403,  and  note,  ibid. 

'  Ibid.  Hatchinson  sajs,  that,  in  1747,  the  correncj  had  sank  to  sixty  shillingB  for 
an  ounce  of  silver.    2  Hutch.  Hist.  438. 

'  1  Hutch.  Hist.  ch.  3,  p.  402,  403,  and  note,  ibid. 

*  4  Petcrs's  Sup.  Ct.  R.  435.  [See,  also,  Briscoe  y.  CommonufeaWi  Bank  of  Kentucky, 
8  Feters's  R.  118.  Mr.  William  F.  Graj,  of  New  York,  in  a  pamphlet  published  on  the 
constitutionalitj  of  a  Bank  of  the  United  States,  (New  York,  1841,)  has  historically 
shown  that  the  phrase  bills  of  credit  was  familiarly  used,  as  equivalent  to  bank-notes,  as 
early  as  1683  in  England,  and  also  as  early  as  1714  in  New  England.  He  proyes  it 
from  pamphlets  on  the  subject  of  banks,  now  in  the  Athensum  Library,  Boston.  Seo 
his  pamphlet] 
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for  such  purposes,  in  common  language  denominated  "bills  of 
credit."  To  emit  bills  of  credit  conveys  to  the  mind  the  idea  of 
issuing  paper  intended  to  circulate  through  the  community,  for 
its  ordinary  purposes,  as  money,  which  paper  is  redeemable  at  a 
future  day.  This  is  the  sense  in  which  the  terms  of  the  constitu- 
tion have  been  generally  understood.*  The  phrase  (as  we  have 
seen)  was  well  known,  and  generally  used  to  indicate  the  paper 
currency  issued  by  the  states  during  their  colonial  dependence. 
During  the  war  of  our  revolution,  the  paper  currency  issued  by 
congress  was  constantly  denominated,  in  the  acts  of  that  boay, 
bills  of  credit ;  and  the  like  appellation  was  applied  to  similar 
currency  issued  by  the  states.  The  phrase  had  thus  acquired  a 
determinate  and  appropriate  meaning.  At  the  time  of  the  adop- 
tion of  the  constitution,  bills  of  credit  were  universally  understood 
to  signify  a  paper  medium  intended  to  circulate  between  individ- 
uals, and  between  government  and  individuals,  for  the  ordinary 
purposes  of  society.  Such  a  medium  has  always  been  liable  to 
considerable  fluctuation.  Its  value  is  continually  changing;  and 
these  changes,  often  great  and  sudden,  expose  individuals  to  im- 
mense losses,  are  the  sources  of  ruinous  speculations,  and  destroy 
all  proper  confidence  between  man  and  man.^  In  no  country, 
more  than  our  own,  had  these  truths  been  felt  in  all  their  force. 
In  none  had  more  intense  suffering  or  more  wide  spreading  ruin 
accompanied  the  system.  It  was,  therefore,  the  object  of  the  pro- 
hibition to  cut  up  the  whole  mischief  by  the  roots,  because  it  had 
been  deeply  felt  throughout  all  the  states,  and  had  deeply 
affected  the  prosperity  of  all.  The  object  of  the  prohibition  was 
not  to  prohibit  the  thing  when  it  bore  a  particular  name;  but  to 
prohibit  the  thing,  whatever  form  or  name  it  might  assume.  If 
the  words  are  not  merely  empty  sounds,  the  prohibition  must 
comprehend  the  emission  of  any  paper  medium,  by  a  state  gov- 
ernment, for  the  purposes  of  common  circulation.^  It  would  be 
preposterous  to  suppose  that  the  constitution  meant  solemnly  to 
prohibit  an  issue  under  one  denomination,  leaving  the  power 
complete  to  issue  the  same  thing  under  another.  It  can  never  be 
seriously  contended,  that  the  constitution  means  to  prohibit 
names,  and  not  things ;  to  deal  with  shadows,  and  to  leave  sub- 
stances.    What  would  be  the  consequence  of  such  a  construc- 


1  Craig  v.  State  of  Missouri,  4  Tetera's  Sup.  Ct.  R.  410,  432. 
^  Ibid.  432,  441,  442.  •  Ibid. 
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tion  ?  That  a  very  important  act,  big  with  great  and  ruinous 
mischief,  and,  on  that  account,  forbidden  by  words  the  most  ap- 
propriate for  its  description,  might  yet  be  performed  by  the  sub- 
stitution of  a  name.  That  the  constitution,  even  in  one  of  its 
vital  provisions,  might  be  openly  evaded,  by  giving  iL.iicw  name 
to  an  old  thing.  Call  the  thing  a  bill  of  credit,  and  it  is  prohib- 
ited.    Call  the  same  thing  a  certificate,  and  it  is  constitutional.^ 

§  1365.  But  it  has  been  contended  recently,  that  a  bill  of  credit, 
in  the  sense  of  the  constitution,  must  be  such  a  one  as  is,  by  the 
law  of  the  state,  made  a  legal  tender.  But  the  constitution 
itself  furnishes  no  countenance  to  this  distinction.  The  prohibi- 
tion is  general ;  it  extends  to  all  bills  of  credit,  not  to  bills  of  a 
particular  description.  And  surely  no  one  in  such  a  case  is  at 
liberty  to  interpose  a  restriction,  which  the  words  neither  re- 
quire, nor  justify.  Such  a  construction  is  the  less  admissible, 
because  there  is  in  the  same  clause  an  express  and  substantive 
prohibition  of  the  enactment  of  tender  laws.  If,  therefore,  the 
construction  were  admissible,  the  constitution  would  be  charge- 
able with  the  folly  of  providing  against  the  emission  of  bills  of 
credit,  which  could  not,  in  consequence  of  another  prohibition, 
have  any  legal  existence.  The  constitution  considers  the  emis- 
sion of  bills  of  credit,  and  the  enactment  of  tender  laws,  as  dis- 
tinct operations,  independent  of  each  other,  which  may  be  fre- 
quently performed.  Both  are  forbidden.  To  sustain  the  one, 
because  it  is  not  also  the  other;  to  say,  that  bills  of  credit  may 
be  emitted,  if  they  are  not  made  a  tender  in  payment  of  debts^ 
is,  in  effect,  to  expunge  that  distinct,  independent  prohibition,  and 
to  read  the  clause,  as  if  it  had  been  entirely  omitted.^  No  prin- 
ciple of  interpretation  can  justify  such  a  course. 

§  1366.  The  history  of  paper-money  in  the  American  colonies 
and  states,  is  often  referred  to  for  the  purpose  of  showing,  that 
one  of  its  great  mischiefs  was  its  being  made  a  legal  tender  in 
the  discharge  of  debts ;  and  hence  the  conclusion  is  attempted 


1  Id.  432,  433, 441, 442,  443.  An  act  of  parliament  was  passed,  (24  Geo.  2,  ch.  53,) 
regalating  and  restraining  the  issues  of  paper-money  and  bills  of  credit  in  the  New 
England  colonies,  in  which  the  language  used  demonstrates  that "  bills  of  credit,"  was  a 
phrase  constantly  used  and  understood  as  equivalent  to  paper-money.  The  prohibitory 
clauses  forbid  the  issue  of  "  any  paper  bills,  or  bills  of  credit  of  any  kind  or  denomina- 
tion whatsoever,"  &c.,  and  constantly  speak  of  "  paper  bills,  or  bills  of  credit,"  as  equiv- 
alents.    See  Deering  v.  Parker,  4  Dall.  (July,  1760,)  p.  xxiii. 

*  Craig  v.  Stale  of  Missouri,  4  Peters's  Sup.  Ct.  R.  433,  434;  [Briscoe  v.  The  Bank 
of  the  ComnumweaUh  of  Kentucky,  11  Peters's  S.  C.  R.  333]. 

VOL.  n.  22 
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to  be  adduced,  that  the  words  of  the  constitution  may  be 
restrained  to  this  particular  intent.  But,  if  it  were  true  that  the 
evils  of  paper-money  resulted  solely  from  its  being  made  a 
tender,  it  would  be  wholly  unjustifiable  on  this  account  to 
narrow  doyn  the  words  of  the  constitution,  upon  a  mere  con- 
jecture of  Intent,  not  derivable  from  those  words.  A  particular 
evil  may  have  induced  a  legislature  to  enact  a  law;  but  no  one 
would  imagine,  that  its  language,  if  general,  ought  to  be  con- 
fined to  that  single  case.  The  leading  motive  for  a  constitu- 
tional provision  may  have  been  a  particular  mischief;  but  it 
may  yet  have  been  intended  to  cut  down  all  others  of  a  like  na- 
ture, leading  more  or  less  directly  to  the  same  general  injury  to 
the  country.  That  the  making  of  bills  of  credit  a  tender  was  the 
most  pernicious  of  their  characteristics,  will  not  authorize  us  to 
convert  a  general  prohibition  into  a  particular  one.^ 

§  1367.  But  the  argument  itself  is  not  borne  out  by  the  facts. 
The  history  of  our  country  does  not  prove,  that  it  was  an  essen- 
tial quality  of  bills  of  credit,  that  they  should  be  a  tender  in  pay- 
ment of  debts ;  or  that  this  was  the  only  mischief  resulting  from 
them.2     Bills  of  credit  were  often  issued  by  the  colonies,  and  by 


1  Craig  v.  State  o/Misaourif  4  Peters's  Sup.  Ct.  R.  433,  434. 

'  [In  a  dissenting  opinion  delivered  by  Mr.  Justice  Stor}%  in  the  caseof  Dnscoex.  The 
Bank  of  the  Commonwealth  of  Ki^tuckyy  ho  gives  the  following  historic  review  of  bills  of 
credit,  existing  in  the  colonics  and  provinces  in  America,  anterior  to  the  revolution  :  — 

"  The  liistory  of  our  country  proves  that  it  is  not  of  the  essence  of  bills  of  credit,  it  is 
not  a  part  of  their  definition,  that  they  should  Iw  a  tender  in  payment  of  debts.  Many 
instances,  in  proof  of  this,  were  given  in  the  opinion  so  often  alluded  to.  Not  a  single 
historian  upon  this  subject  alludes  to  any  such  ingredient,  as  essential  or  indispensable. 

**  It  has  been  suid,  (and  it  has  never  been  denied,)  that  the  very  first  issue  of  bills  of 
credit  by  any  of  the  colonies  was  by  the  province  of  Massachusetts,  in  1690.  The  form 
of  these  bills  was :  *  This  indented  bill  of  ten  shillings,  due  from  the  Massachusetts 
colony  to  the  possessor,  shall  be  in  value  equal  to  money,  and  sliall  bo  accordingly 
accepted  by  the  treasurer,  and  receivers  subordinate  to  him,  in  all  public  payments,  and 
for  any  stock  at  any  time  in  the  treasury.'  Then  followed  the  date  and  the  signatures 
of  the  committee  authorized  to  emit  them.  They  were  not  made  a  tender  in  payment 
of  debts,  except  of  those  due  to  the  state.  In  1702,  3  Anne,  ch.  1,  another  emission  of 
bills  of  credit,  for  fifteen  thousand  pounds,  was  authorized  in  the  same  form ;  bat  thejr 
were  not  made  a  tender  by  the  act ;  and  the  then  duties  of  impost  and  excise  were 
directed  to  be  applied  to  the  discharge  of  those  bills,  as  also  a  tax  of  ten  thousand 
pounds  on  polls  and  estates,  real  and  personal,  to  be  levied  and  collected,  and  paid  into 
the  treasury  in  1705.  A  subsequent  act,  passed  in  1712,  made  them  a  tender  in  pay- 
ment of  private  debts.  In  1716,  act  of  3  Geo.  1,  ch.  6,  a  further  emission  of  one  hun- 
dred and  fifty  thousand  pounds,  in  '  bills  of  credit,'  was  expressly  authorized  to  be 
made  in  the  like  form  ;  to  be  distributed  among  the  different  counties  of  the  province, 
in  a  certain  proportion  stated  in  the  act ;  and  to  be  put  into  the  hands  of  fire  triistees 
in  each  county,  to  bo  appointed  by  the  legislature,  to  be  let  out  by  the  trustees  on  rear 
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the  several  states  afterwards,  which  were  not  made  a  legal  ten- 
der ;  but  were  made  current,  and  simply  receivable  in  discharge 

security  in  the  county,  in  certain  specified  sums,  for  the  space  of  ten  years,  at  five  per 
cent,  per  annum.  The  mortgages  were  to  be  made  to  the  trustees,  and  to  be  sued  for 
by  them ;  and  the  profits  were  to  be  applied  to  the  general  support  of  the  government. 
These  bills  were  not  made  a  tender.  Now,  this  act  is  most  important  to  show  that  the 
fact,  that  the  bills  of  credit  were  to  be  let  out  on  mortgage,  was  not  deemed  in  the 
slightest  degree  material  to  the  essence  of  such  bills.  An  act  for  the  emission  of  bills 
of  credit,  not  materially  different  in  the  substance  of  its  provisions,  had  been  passed  in 
1714,  1  Geo.  1,  ch.  2.  Another  act,  for  the  emission  of  fifty  thousand  pounds  in  bills 
of  credit  was  passed  in  1720,7  Geo.  1,  ch.  9,  containing  provisions  nearly  similar; 
except  that  the  trustees  were  to  be  appointed  by  the  towns,  and  the  profits  were  to  be 
received  by  the  towns,  and  a  tax  of  fifty  thousand  pounds  on  polls  and  estates  was 
authorized  to  be  raised  to  redeem  the  same.  In  1 720,  the  colony  of  Khode  Island 
issued  bills  of  credit,  nearly  in  the  form  of  the  Massachusetts  bills ;  and  they  were 
made  a  tender  in  payment  of  all  debts,  excepting  special  ones;  and  similar  bills 
were  issued  in  1710  and  1711.  In  171 5,  another  issue  was  authorized  to  be  let  out 
by  trustees  and  committees  of  towns  on  mortgage,  for  ten  years.  There  is  no 
clause  in  the  act  declaring  them  a  tender.  The  same  year  another  emission  was 
authorized. 

"  In  1709,  the  colony  of  Connecticut  authorized  an  emission  of  bills  of  credit,  in  a 
similar  form  ;  appropriating  a  tax  for  their  redemption.  There  was  no  clause  making 
them  a  tender.  Numerous  other  acts,  of  the  like  nature,  were  passed  between  that 
period  and  1731 ;  some  of  which  made  them  a  tender,  and  others  not. 

**In  1709,  the  colony  of  New  York  issued  bills  of  credit,  in  a  form  substantially  the 
same  ;  and  tliey  were  made  a  tender  in  the  payment  of  debts,  and  these  bills  were  to 
bear  interest.  Many  other  emissions  of  bills  of  credit  were  from  time  to  time  author- 
ized to  be  made  in  similar  fonns ;  they  were  generally  made  a  tender,  and,  generally, 
funds  were  provided  for  their  due  redemption. 

"  In  1722,  the  province  of  Pennsylvania  issued  bills  of  credit,  in  a  form  not  substan- 
tially different  from  those  of  the  New  England  states  ;  which  were  delivered  to  trustees, 
to  be  loaned  on  mortgages,  on  land  or  ground-rents  ;  and  they  were  made  a  tender  in 
payment  of  all  debts.  Other  emissions,  for  like  purposes,  were  authorized  by  subse- 
quent laws.  In  the  year  1739,  an  emission  of  bills  of  credit  was  authorized  by  the 
state  of  Delaware,  for  similar  purposes,  and  in  a  similar  form,  to  be  loaned  on  mort- 
gages. They  were  made  a  tender  in  payment  of  debts,  and  a  sinking  fund  was  pro- 
vided. 

"  In  1 733,  Maryland  authorized  an  emission  of  bills  of  credit,  to  the  amount  of 
ninety  thousand  pounds,  to  be  issued  by  and  under  the  management  of  three  commis- 
sioners, or  trustees,  who  were  incorporated  by  the  name  of  *  The  Commissioners,  or 
Trustees,  for  emitting  Bills  of  Credit ; '  and  by  that  name  might  sue  and  be  sued,  and 
sell  all  real  and  personal  estate  grantccf  them  in  mortgage,  &c.  These  bills  of  credit, 
with  certain  exceptions,  were  to  be  lent  out  on  interest,  by  the  commissioners,  or  trus- 
tees, at  four  per  cent.,  upon  mortgage  or  personal  security ;  and  a  sinking  fund  was 
provided  for  their  redemption,  &c.  and  they  were  made  a  tender  in  payment  of  debts. 
Another  emission  was  authorized  in  1769;  and  two  commissioners  were  appointed  to 
emit  the  bills,  to  be  called  '  Commissioners  for  emitting  Bills  of  Credit; '  and  by  that 
name  to  have  succession,  and  to  sue  and  be  sued.  These  bills,  also,  were  to  bo  let  oat 
by  the  commissioners  on  security,  and  a  fund  was  provided  for  their  redemption. 
These  bills  were  not  made  a  tender. 

In  Virginia,  bills  of  credit  were  issaed  as  early  as  1755,  under  the  name  of  treasury 
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of  taxes  and  other  dues  to  the  public.^     None  of  the  bills  of 
credit,  issued  by  congress  during  the  whole  period  of  the  revola- 


notcs,  which  lK)re  interest,  and  were  made  a  tender  in  payment  of  d.'hts.  Emissions 
were  suhsequently  made  at  other  periods,  and  especially  in  1769,  1771,  and  1773. 
These  three  lost  were  not  made  a  tender.  In  1778,  another  emission  of  them  was 
authorized,  which  were  made  a  tender ;  and  a  fund  was  pledged  for  their  redemption. 
Many  other  issues  were  subsequently  made,  which  were  a  tender.  What  demonstrates 
that  these  treasury  notes  were  deemed  bills  of  credit,  is  the  fact,  that  by  an  act  passed 
in  1777,  ch.  34,  it  was  made  penal  for  any  person  to  '  issue  or  offer  in  pa3'ment  any  bill 
of  credit,  or  note,  for  any  sum  of  money  payable  to  the  bearer ; '  and  that  the  act  of 

1779,  ch.  24,  makes  it  a  felony  for  any  person  to  steal  any  bill  of  credit,  treasury  note, 
or  '  loan  office  ccrtiHc^ite  of  the  United  States,  or  any  of  them ; '  and  that  the  act  of 

1780,  ch.  19,  after  reciting  that  the  exigencies  of  the  war  requires  the  emission  of  paper- 
money,  &c,  authorizes  the  emission  of  new  treasury  notes,  and  proceeds  to  pnnish  with 
death  any  person  who  shall  forge  *  any  bill  of  credit,  or  treasury  note,  to  be  issued  by 
virtue  of  this  act.'  In  1748,  North  Carolina  authorized  the  emission  of  bills  of  credit, 
which  were  made  a  tender,  and  a  fund  was  provided  for  their  redemption ;  and  many 
subsequent  emissions  were  authorized,  with  similar  provisions. 

**  In  1703,  South  Carolina  first  issued  bills  of  credit.  They  were  to  bear  an  interest 
of  twelve  per  cent.  Funds  were  pro>uded  for  their  redemption.  They  do  not  seem 
originally  to  have  been  made  a  tender.  Many  other  acts,  for  the  emission  of  bills  of 
credit,  were  from  time  to  time  passed  by  the  colony;  some,  if  not  all  of  which  were 
made  a  tender.  One  of  these  acts,  passed  in  1712,  was  of  a  peculiar  nature ;  but,  as  I 
have  not  been  able  to  procure  a  copy  of  it,  I  can  only  refer  to  it  as  it  is  stated  by  Hew- 
itt,  1  Hewitt,  Hist,  of  S.  Car.  204,  who  says :  '  At  this  time  the  legislature  thought 
proper  to  establish  a  public  bank,  and  issued  forty-eight  thousand  pounds  in  bills  of 
credit,  called  bank-bills,  for  answering  the  exigencies  of  government,  and  for  the  con- 
venience of  domestic  commerce.  This  money  was  to  be  lent  out  at  interest,  on  landed 
■or  i>crsonal  security ;  and,  acconling  to  the  tenor  of  the  act  for  issuing  the  same,  it  was 
to  l>e  sunk  gradually,  by  four  thousand  pounds  a  year,  which  sum  was  ordered  to  be 
paid  annually  by  the  borrowers,  into  the  hands  of  the  commissioners  appointed  for  that 
pur]>ose.'  In  1760,  Georgia  authorized  an  emission  of  bills  of  credit,  to  be  let  out  at 
interest,  and  mortgages  were  to  be  taken  by  the  commissioners.  These  bills  were 
made  a  tender.  Subsequent  acts,  for  issuing  bills  of  credit,  were  passed ;  bat  it  is  not 
necessarv  to  recite  them. 

**  Congress,  during  the  revolutionary  war,  issued  more  than  three  hundred  millions  of 
bills  of  credit.    The  first  issue  was  in  1775,  and  the  confederated  colonies  were  pledged 


1  The  bills  of  credit  issued  by  Massachusetts  in  1690  (the  first  ever  issued  in  any 
colony)  were  in  the  following  form :  "  No.  — ,  10s.  This  indented  bill  often  shillings, 
due  fi'om  the  Massachusetts  Colony  to  the  possessor,  shall  bo  in  value  equal  to  money, 
and  sliall  be  accordingly  accepted  by  the  treasurer,  and  receivers  subordinate  to  him,  in 
all  public  payments,  and  for  any  stock  at  any  time  in  the  treasury,  Boston,  in  New  Eng- 
land, Dec.  the  10th,  1690.  By  order  of  the  General  Court:  I'cter  Townsend,  Adam 
Wintlirop,  Tim.  Thornton,  Committee."  So  that  it  was  not,  in  any  sense,  a  tender, 
except  in  discharge  of  public  debts.  3  Moss.  Hist.  Collections,  (2d  series,)  p.  260, 261. 
The  bills  of  credit  of  Connecticut,  passed  before  the  revolution,  were  of  the  some  gen- 
eral character  and  operation.  They  were  not  made  a  tender  in  payment  of  private 
debts.  The  emission  of  them  was  begun  in  1709,  and  continued,  at  least,  for  nearly  a 
half  century.  The  acts  authorizing  the  emission  generally  contained  a  clause  for  raie- 
ing  a  tax  to  redeem  them. 
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tion,  were  made  a  legal  tender;  and  indeed  it  is  questionable  if 
that  body  possessed  the  constitutional  authority  to  make  them 
such.  At  all  events  they  never  did  attempt  it ;  but  recommended, 
(as  has  been  seen,)  that  the  states  should  make  them  a  tender.^ 
The  act  of  parliament  of  24  Geo.  2,  ch.  53,  is  equally  strong  on 
this  point.  It  prohibited  any  of  the  New  England  colonies  from 
issuing  any  new  paper  bills,  or  "  bills  of  credit,"  except  upon  the 
emergencies  pointed  out  in  the  act ;  and  required  those  colonies 
to  call  in  and  redeem  all  the  outstanding  bills.  It  then  proceeded 
to  declare,  that  after  September,  1761,  no  "paper  currency  or 
bills  of  credit,"  issued  or  created  in  any  of  those  colonies,  should 
be  a  legal  tender,  with  a  proviso,  that  nothing  therein  contained 
should  be  construed  to  extend  to  make  any  of  the  bills,  then 
subsisting,  a  legal  tender. 

§  1368.    Another  suggestion  has  been  made;  that  paper  cur- 
rency, which  has  a  fund  assigned  for  its  redemption  by  the  state. 


for  their  redemption.  None  of  the  bills  of  credit  issacd  by  congress  were  made  a 
tender ;  probably  from  the  doubt  whether  congress  possessed  the  power  to  make  them 
a  tender.  The  form  of  those  first  issued  was  as  follows :  *  This  bill  entitles  the  bearer 
to  receive  Spanish  milled  dollars,  or  the  value  thereof,  in  gold  and  silver,  ac- 

cording to  the  resolutions  of  congress.'  The  last  emission  was  made  in  1780,  under  the 
guaranty  of  congress,  and  was  in  the  following  form  :  *  The  possessor  of  this  bill  shall 
be  paid  Spanish  milled  dollars,  by  the  dlst  of  December,  1786,  with  interest, 

in  like  money,  at  the  rate  of  five  per  cent,  per  annum,  by  the  state  of  ,  according 

to  an  act  of  the  legislature  of  the  state  of  ,  the  day  of  ,   1780.'    The 

indorsement  by  congress  was :  *  The  United  States  insure  the  payment  of  the  within 
bill,  and  will  draw  bills  of  exchange  annually,  if  demanded,  according  to  a  resolve  of 
congress,  of  the  18th  of  March,  1780.'  These  bills  were  expressly  required  by  congress 
to  issue  on  the  funds  of  the  individual  states,  established  for  that  purpose ;  and  the  faith 
of  the  United  States  was  pledged  for  their  payment.  They  were  made  receivable  in 
all  public  payments. 

**  I  will  close  this  unavoidably  prolix,  though,  in  my  judgment,  very  important  re- 
view of  the  history  of  bills  of  credit  in  the  colonies,  and  during  the  revolution,  with  a 
reference  to  the  act  of  24th  of  Geo.  2,  ch.  53,  1751,  for  regulating  and  restraining  the 
issues  of  paper-money  n  New  England.  That  act,  in  its  prohibitory  clause,  expressly 
forbids  the  issue  of  '  any  paper  bills,  or  bills  of  credit,  of  any  kind  or  denomination 
whatsoever,'  except  for  certain  purposes,  and  upon  certain  specified  emergencies ;  and 
constantly  speaks  of  '  paper  bills,  or  bills  of  credit,'  as  equivalent  expressions ;  thus 
demonstrating  that  the  true  meaning  of  bills  of  credit  was  paper  emitted  by  the  state, 
and  intended  to  pass  as  currency ;  or,  in  other  words,  as  paper-money.  It  further  re- 
quires, that  the  acts  authorizing  such  issues  of '  paper  bills,  or  bills  of  credit,'  shall  pro- 
vide funds  for  the  payment  thereof;  and  makes  provisions  for  cases  where  such  *  paper 
bills,  or  bills  of  credit,'  had  been  loaned  out  on  security,  and  declares  that '  no  paper 
currency,  or  bills  of  credit,'  issued  under  the  act,  shall  be  a  legal  tender  in  payment  of 
any  private  debts  or  contracts  whatsoever."] 

1  Craig  ▼.  State  of  Missouri,  4  Fteters's  Sup.  Ct.  R.  434,  435,  436,  442,  443. 
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which  authorizes  its  issue,  does  not  constitutionally  fall  within 
the  description  of  "  bills  of  credit."  The  latter  words  (it  is  said) 
appropriately  import  bills  drawn  on  credit  merely^  and  not  bot- 
tomed upon  any  real  or  substantial  fund  for  their  redemption; 
and  there  is  a  material,  and  well-known  distinction  between  a 
bill  drawn  upon  a  fund,  and  one  drawn  upon  credit  only.^  In 
confirmation  of  this  reasoning,  it  has  been  said,  that  the  emis- 
sions of  paper-money  by  the  states,  previous  to  the  adoption  of 
the  constitution,  were,  properly  speaking,  bills  of  credit,  not  be- 
ing bottomed  upon  any  fund  constituted  for  their  redemptioni 
but  resting  solely,  for  that  purpose,  upon  the  credit  of  the  state 
issuing  the  same.  But  this  argument  has  been  deemed  unsatis- 
factory in  its  own  nature,  and  not  sustained  by  historical  facts. 
All  bills  issued  by  a  state,  whether  special  funds  are  assigned  for 
the  redemption  of  them  or  not,  are  in  fact  issued  on  the  credit  of 
the  state.  If  these  funds  should  from  any  cause  fail,  the  bills 
would  be  still  payable  by  the  state.  If  these  funds  should  be 
applied  to  other  purposes,  (as  they  may  be  by  the  state,)  or  with- 
drawn from  the  reach  of  the  creditor,  the  state  is  not  less  liable 
for  their  payment.  No  exclusive  credit  is  given,  in  any  such 
case,  to  the  fund.  If  a  bill  or  check  is  drawn  on  a  fund  by  a 
private  person,  it  is  drawn  also  on  his  credit,  and  if  the  bill  is  re- 
fused payment  out  of  the  fund,  the  drawer  is  still  personally  re- 
sponsible. Congress  has,  under  the  constitution,  power  to  bor- 
row money  on  the  credit  of  the  United  States.  But  it  would 
not  be  less  borrowing  on  that  credit,  that  funds  should  be 
pledged  for  the  repayment  of  the  loan  ;  such,  for  instance,  as  the 
revenue  from  duties,  or  the  proceeds  of  the  public  lands.  If 
these  funds  should  fail,  or  be  diverted,  the  lender  would  still  trust 
to  the  credit  of  the  government  But,  in  point  of  fact,  the  bills 
of  credit,  issued  by  the  colonies  and  states,  were  sometimes  with 
a  direct  or  implied  pledge  of  funds  for  their  redemption.  The 
constitution  itself  points  out  no  distinction  between  bills  of  the 
one  sort  or  the  other.  And  the  Act  of  24  Geo.  2d,  ch.  63,  re- 
quires, that  when  bills  of  credit  are  issued  by  the  colonies  in  the 
emergencies  therein  stated,  an  ample  and  sufficient  fund  shall, 
by  the  acts  authorizing  the  issue,  be  established  for  the  discharge 
of  the  same  within  five  years  at  the  furthest  So,  that  there  is 
positive  evidence,  that  the  phrase,  "  bills  of  credit,"  was  under- 

i  Craig  y.  Slate  ofMiuowri,  4  Feters's  Sap.  Ct  B.  447. 


CH.  XXXm.]  PROHIBITIONS  —  BILLS   OF  CREDIT.  259 

stood  in  the  colonies  to  apply  to  all  paper-money,  whether  funds 
were  provided  for  the  repayment  or  not.^ 

§  1369.  This  subject  underwent  an  ample  discussion  in  a  late 
case.  The  state  of  Missouri,  with  a  view  to  relieve  the  supposed 
necessities  of  the  times,  authorized  the  establishment  of  certain 
loan-offices  to  loan  certain  sums  to  the  citizens  of  that  state,  for 
which  the  borrowers  were  to  give  security  by  mortgage  of  real 
estate,  or  personal  property,  redeemable  in  a  limited  period  by 
instalments.  The  loans  were  to  be  made  in  certificates,  issued 
by  the  auditor  and  treasurer  of  the  state,  of  various  denomina- 
tions, between  ten  dollars  and  fifty  cents,  all  of  which,  on  their 
face,  purported  to  be  receivable  at  the  treasury,  or  any  of  the 
loan-offices  of  the  state,  in  the  discharge  of  taxes  or  debts  due  to 

the  state  for  the  sum  of with  interest  for  the  same  at  two 

per  centum  per  annum.  These  certificates  were  also  made  re- 
ceivable in  payment  of  all  salt  at  the  salt  springs ;  and  by  all 
public  officers,  civil  and  military,  in  discharge  of  their  salaries 
and  fees  of  office.  And  it  was  declared,  that  the  proceeds  of  the 
salt  springs,  the  interest  accruing  to  the  state,  and  all  estates  ' 
purchased  under  the  same  act,  and  all  debts  due  to  the  state, 
should  be  constituted  a  fund  for  the  redemption  of  them.  The 
question  made  was,  whether  they  were  "bills  of  credit,"  within 
the  meaning  of  the  constitution.  It  was  contended,  that  they 
were  not;  they  were  not  made  a  legal  tender,  nor  directed  to 
pass  as  money,  or  currency.  They  were  mere  evidences  of  loans 
made  to  the  state,  for  the  payment  of  which  specific  and  availa- 
ble funds  were  pledged.  They  were  merely  made  receivable  in 
payment  of  taxes,  or  other  debts  due  to  the  state. 

§  1370.  The  majority  of  the  supreme  court  were  of  opinion, 
that  these  certificates  were  bills  of  credit  within  the  meaning  of 
the  constitution.  Though  not  called  bills  of  credit,  they  were  so 
in  fact  They  were  designed  to  circulate  as  currency,  the  certifi- 
cates being  to  be  issued  in  variousjdenomi nations,  not  exceeding 
ten  dollars,  nor  less  than  fifty  cents.  Under  such  circumstances, 
it  was  impossible  to  doubt  their  real  character  and  object,  as  a 
paper  currency.  They  were  to  be  emitted  by  the  government; 
and  they  were  to  be  gradually  withdrawn  from  circulation  by  an 
annual  withdrawal  of  ten  per  cent  It  was  wholly  unnecessary, 
that  they  should  be  declared  to  be  a  legal  tender.     Indeed,  so 

2  See  2  Hatch.  Hist  SOS,  381. 
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far  as  regarded  the  fees  and  salanes  of  public  officer?,  they  were 
so,'  The  minority  were  of  a  diilerent  opinion,  upon  various 
grounds.  One  was,  that  they  were  properly  to  be  deemed  a  loan 
by  the  state,  and  not  designated  to  be  a  circulating  currency,  and 
not  declared  to  be  so  by  the  act.  Another  was,  that  they  bore 
on  thf^ir  face  an  interest,  and  for  that  reason  varied  in  value 
every  moment  of  their  existence,  which  disqualified  them  for  the 
uses  and  purposes  of  a  circulating  medium.  Another  was,  that 
all  the  bills  of  credit  of  the  revolution  contained  a  promise  to  pay, 
which  these  certificates  did  not,  but  were  merely  redeemable  in 
discharge  of  taxes,  &c.  Another  was,  that  they  were  not  issued 
upon  the  mere  credit  of  the  state ;  but  funda  were  pledged  for 
their  redemption.  Another  was,  that  they  were  not  to  be  de- 
clared a  legal  tender.  Another  was,  that  their  circulation  was 
not  enforced  by  statutory  provisions.  No  creditor  was  under  any 
obligation  to  receive  them.  In  their  nature  and  character,  they 
were  not  calculated  to  produce  any  of  the  evils,  which  the  paper- 
money  issued  in  the  revolution  did,  and  which  the  constitution 
intended  to  guard  against.^ 

[§  1370  a.  The  constitutional  interpretation  to  be  given  to  the 
phrase, "  bills  of  credit,"  has  been  somewhat  narrowed  by  the  de- 
cision of  the  supreme  court  of  the  United  States  in  a  recent  case.* 
The  Commonwealth  of  Kentucky,  "to  relieve  the  distresses  of 
the  community,"  incorporated  a  bank,  under  the  corporate  name 

1  Cra«i  V.  Tie  Slate  of  ilisaoiiri ,  t  Pottra's  Sup.  Ct.  R.  410,  425  to  438. 

^  Some  uf  these  terms  a|)p!j  cquiill.v  to  toatc  o(  tho  "  liills  of  credit,"  isaned  by  the 
colonics.  In  fact,  thcsD  ccnifiratea  sixm  to  have  differed  in  lew,  if  ftny  cascnlial  circnm- 
■tnnres,  from  those  Unued  liy  the  prorincc  of  Mnssueliuselts  in  ITU  and  1716,  and  had 
the  name  Kerx-ml  ohjecti  in  view  by  the  same  means,  vii.  to  make  tempotarf  loan*  to 
llio  inhahitanlB  to  ivliovo  iheir  wnnis  Lj-  nn  issne  of  pajier-money.*  The  billi  of  credit 
igsaed  by  congress  in  1780,  wore  |)ay able  with  intcreet.  So  were  tbo  trwsurynotea 
issued  iiy  coimreas  in  llie  lalo  war  with  Great  Briiain.  Yet  both  circulated  and  were 
dceij^ed  (o  circulate  as  currcn<^'.  Tho  bills  of  credit  issaed  by  congress  in  llio  revoln- 
tion  were  not  mode  a  Icgnl  tcnder.t  It  bas  been  already  set'n,  tlwt  Ibe  firat  bills  of  credit 
ever  issued  in  America,  in  IGUU,  contained  no  promise  of  payment  by  the  slate,  knd 
were  simply  receivable  in  discharge  of  public  dues.J  Mr.  Jefferson,  in  the  first  Toluma 
of  his  correspondence,  (p.  401,  403,)  bas  given  a  succinct  history  of  paper-money  in 
America,  csperiHlly  in  the  revolution.    It  is  a  sad  but  instructii'e  account. 

•  BriM<iev.T/itBaako/tlieCuBimoinvtalihofiunlafkg,nl'etera,8.C.R.ii7.  [See 
iXio  DunfngliM  v.  The  Jiank  of  Alal«ma,  13  llovraid,  S.  C.  B.  1 3,  iu  which  the  state  of 
Alabama  was  the  only  stockboldet  ofa  bank.] 

Ii.  UiiUr;,  sue.  t  .Alio,  i  1»7. 

f  1K>8,  U6T.    Sm  4  Mm.  Hlit.  OdI.  (M 
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of  "  The  Bank  of  the  Commonwealth  of  Kentucky,"  which  it 
declared  in  the  first  section  of  the  act  of  incorporation  to  be  "  in 
behalf  of  the  commonwealth."  The  president  and  directors  were 
to  be 'chosen  by  the  legislature.  The  bank  was  authorized  to 
issue  negotiable  notes  to  the  amount  of  three  millions  of  dollars, 
which  were  declared  to  be  recoverable  at  the  treasury,  and  by 
public  officers  in  all  payments  of  taxes  and  other  debts  to  the 
state,  and  for  county  levies.  The  interest  arising  from  all  loans 
and  discounts  were  to  be  paid  to  the  treasurer  of  the  state,  to 
form  a  portion  of  its  revenue,  and  subject  to  the  disposition  of 
the  legislature.  The  question  which  arose,  was,  whether  these 
were  "  bills  of  credit,"  within  the  meaning  of  the  constitution  or 
not 

§  1370  b.  The  majority  of  the  court  held,  that  these  were  not 
"bills  of  credit,"  upon  various  grounds,  the  principal  of  which 
were,  that  they  did  not  on  their  face  purport  to  be  issued  by  the 
state,  but  by  the  president  and  directors  of  the  bank  ;  that  they 
contained  no  pledge  of  the  faith  of  the  state  in  any  form,  but 
purported  to  have  been  issued  on  the  credit  of  the  funds  of  the 
bank ;  that  there  was  no  express  assumption  of  agency  on  the 
part  of  the  president  and  directors ;  that  there  was  an  indepen- 
dent fund  created  by  the  state  for  the  redemption  of  the  notes, 
and  whether  it  were  sufficient  or  not  to  redeem  them,  was  of  no 
consequence;  that  every  holder  of  notes  had  it  in  his  power  to 
enforce  payment  of  them  by  suit  against  the  bank ;  and  as  the 
state  could  not  be  sued,  the  bank  and  the  state  were  to  be  dis- 
tinguished from  each  other ;  that  it  is  undoubted,  that  a  state 
may  be  a  stockholder  in  a  bank,  and  that  this  right  may  extend 
to  a  total  and  exclmve  ownership  of  the  stock.  In  all  these 
particulars,  it  was  held  that  the  bills  issued  by  the  bank  in  this 
case,  differed  from  bills  of  credit,  and  that  "to  constitute  a  bill 
of  credit  within  the  constitution,  it  must  be  issued  by  a  state,  on 
the  faith  of  the  state,  and  be  designed  to  circulate  as  money. 
It  must  be  a  paper,  which  circulates  on  the  credit  of  the  state ; 
and  is  so  secured  and  used  in  the  ordinary  business  of  life.  The 
individual  or  committee  who  issue  the  bill  must  have  the  power 
to  bind  the  state ;  they  must  act  as  agents,  and  of  course  do  not 
incur  any  personal  responsibility,  nor  impart,  as  individuals, 
any  credit  to  the  paper." 

§  1370  c.  The  minority  of  the  court  dissented,  and  Mr.  Justice 
Story  in  commencing  his  dissentient  opinion,  states,  that  "  when 
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this  cause  was  formerly  argued  before  this  court,  a  majority  of 
the  judges  who  then^heard  it,  were  decidedly  of  the  opinion,  that 
the  act  of  Kentucky  establishing  this  bank,  was  unconstitutional 
and  void,  as  amounting  to  an  authority  to  emit  bills  of  credit  for 
and  on  behalf  of  the  state,  within  the  prohibition  of  the  constitu- 
tion of  the  United  States.  Among  that  majority  was  the  late 
Mr.  Chief  Justice  Marshall,  "a  name  never  to  be  mentioned  with- 
out reverence." 

§  1370  (L  In  regard  to  the  question  what  is  a  bill  of  credit  in 
the  sense  of  the  constitution,  he  says  :  "  After  the  decision  of  the 
case  of  Craig  v.  The  State  of  Missouri^  I  had  not  supposed,  that 
this  was  a  matter  which  could  be  brought  into  contestation,  at 
least  unless  the  authority  of  that  case  was  to  be  overturned,  and 
the  court  were  to  be  set  adrift  from  its  former  moorings.  The 
chief  justice  in  delivering  the  opinion  of  the  court  upon  that  oc- 
casion, in  answer  to  the  very  inquiry  said:  'To  emit  bills  of 
credit  conveys  to  the  mind  the  idea  of  issuing  paper,  intended  to 
circulate  through  the  community  for  its  ordinary  purposes  as 
money,  which  paper  is  redeemable  at  a  future  day.  This  is  the 
sense  in  which  it  has  been  always  understood.'  Again:  'The 
term  has  acquired  an  appropriate  meaning;  and  bills  of  credit 
signify  a  paper  medium,  intended  to  circulate  between  individu- 
als, and  between  government  and  individuals,  for  the  ordinary 
purposes  of  society.'  Again  :  *  If  the  prohibition  means  any 
thing,  if  the  words  are  not  empty  sounds,  it  must  comprehend 
the  emission  of  any  paper  medium  by  a  state  government,  for 
the  purposes  of  common  circulation.'  One  should  suppose  that 
this  language  was  sufficiently  exact  and  ^finite  to  remove  all 
possible  doubt  upon  the  point;  and  it  has^e  more  weight,  be- 
cause it  came  from  one,  who  was  himself  an  actor  in  the  very 
times  when  bills  of  credit  constituted  the  currency  of  the  whole 
country ;  and  whose  experience  justified  him  in  this  exposition." 
And  again,  "  If  we  look  into  the  meaning  of  the  phrase  as  it  is 
found  in  the  British  laws,  or  in  our  own  laws,  as  applicable  to 
the  concerns  of  private  individuals,  or  private  corporations,  we 
shall  find  that  there  is  no  mystery  about  the  matter ;  and  that 
when  bills  of  credit  are  spoken  of,  the  words  mean  negotiable 
paper,  intended  to  pass  as  currency,  or  as  money,  by  delivery  or 
endorsement.  In  this  sense,  all  bank-notes,  or,  as  the  more  com 
mon  phrase  is,  bank-bills,  are  bills  of  credit.  They  are  the  bills 
of  the  party  issuing  them,  on  his  credit-,  and  the  credit  of  his 


CH,   XXXin.]  PROHIBITIONS  —  BILLS   OF  CREDIT.  263 

funds ;  for  the  purposes  of  circulation  as  currency  or  money. 
Thus,  for  example,  as  we  all  know,  bank-notes  payable  to  the 
bearer,  (or  when  payable  to  order,  endorsed  in  blank,)  pass  in  the 
ordinary  intercourse  and  business  of  life,  as  money;  and  circu- 
late and  are  treated  as  money." 

§  1370  e.  "  Such,  then,  being  the  true  and  ordinary  meaning 
applied  to  bills  of  credit,  issued  by  banks  and  other  corporations, 
that  they  are  negotiable  paper,  designed  to  pass  as  currency,  and 
issued  on  the  credit  of  the  corporation ;  there  is  no  mystery  in 
the  application  of  the  same  terms  to  the  transactions  of  states. 
The  nature  of  the  thing  is  not  changed ;  the  object  of  the  thing 
is  not  changed,  whether  the  negotiable  paper  is  issued  by  a  cor- 
poration or  by  a  state.  Mutaio  nomine^  de  te  fabula  narratur. 
A  bill  of  credit,  then,  issued  by  a  state,  is  negotiable  paper,  de- 
signed to  pass  as  currency,  and  to  circulate  as  money.  It  is 
distinguishable  from  the  evidences  of  debt  issued  by  a  state  for 
money  borrowed,  or  debts  otherwise  incurred;  not  merely  in 
form,  but  in  substance.  The  form  of  the  instrument  is  wholly 
immaterial.  It  is  the  substance  we  are  to  look  to ;  the  question 
is,  whether  it  is  issued,  and  is  negotiable,  and  is  designed  to  cir- 
culate as  currency.  If  that  is  its  intent,  manifested  either  on 
the  face  of  the  bill,  or  on  the  face  of  the  act,  and  it  is  in  reality 
the  paper  issue  of  a  state ;  it  is  within  the  prohibition  of  the  con- 
stitution. If  no  such  intent  exists,  then  it  is  a  constitutional  ex- 
ercise of  power  by  the  state.  This  is  the  test ;  the  sure,  and,  in 
my  judgment,  the  only  sincere  test,  by  which  we  can  ascertain 
whether  the  paper  be  within  or  without  the  prohibition  of  the 
constitution.  All  other  tests,  which  have  hitherto  been  applied, 
and  all  other  tests  -which  can  be  applied,  will  be  illusory, 
and  mere  exercises  of  human  ingenuity, 'to  vary  the  prohi- 
bition, and  evade  its  force.  Surely,  it  will  not  be  pretended, 
that  the  constitution  intended  to  prohibit  names,  and  not 
things ;  to  hold  up  the  solemn  mockery  of  warring  with  shad- 
ows, and  suffering  realities  to  escape  its  grasp  ?  To  suffer  states, 
on  their  own  credit,  to  issue  floods  of  paper-money  as  currency; 
and  if  they  do  not  call  them  bills  of  credit,  if  they  do  not  give 
them  the  very  form  and  impress  of  a  promise  by  the  state,  or  in 
behalf  of  the  state ;  in  the  very  form,  so  current,  and  so  disas- 
trous in  former  times ;  then  they  are  not  within  the  prohibition." 
In  answer  to  the  argument,  that  "bills  of  credit"  are  only  those 
which  are  made  by  the  act  creating  them  a  tender  in  payment  of 
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debts,  he  enters  into  an  elaborate  historical  review  of  bills  of 
credit  in  the  colonies,  showing  that  such  an  interpretation  has 
never  obtained.^  Then  proceeding,  he  says :  "  This  historical 
review  furnishes  a  complete  answer  to  every  argument  which 
has  been  used  on  the  present  or  on  former  occasions ;  which 
made  the  nature  of  bills  of  credit  depend  upon  any  other  qual- 
ity, than  the  simple  one  of  being  for  money  and  negotiable,  and 
designed  to  pass  as  paper-money  or  paper  currency.  When  it 
is  said  that  it  is  of  the  essence  of  *  bills  of  credit,'  that  they  should 
be  a  legal  tender,  we  find  that  many  of  them  never  were  a  tender. 
Nay,  that  the  enormous  issues  by  the  revolutionary  congress 
were  altogether  stripped  of  this  quality.  When  it  is  said,  that 
to  constitute  bills  of  credit,  their  circulation  as  money  must  be 
enforced  by  statutable  provisions,  we  find,  that  in  many  cases, 
from  the  very  nature  and  character  of  the  acts,  no  such  compul- 
sory circulation  was  contemplated.  They  did  not  in  their  form, 
generally,  contain  any  express  promise  on  the  part  of  the  state, 
to  pay  them,  whether  funds  were  provided  or  not ;  and  the  same 
form  was  used  in  both  cases.  There  was,  indeed,  in  my  judg- 
ment, in  every  case  an  implied  obligation  and  promise  of  the 
state  to  pay  them  ;  whether  funds  were  provided  or  not  When 
it  is  said,  that  it  is  not  a  bill  of  credit  unless  credit  is  given 
to  the  state  on  its  own  express  promise  to  pay,  and  not  when 
the  paper  is  only  declared  to  be  receivable  in  payment  of  debts 
due  to  the  state  ;  that  there  must  be  a  promise  to  pay,  agd  not 
merely  a  promise  to  receive  ;  we  find,  that  the  very  first  issues  of 
bills  of  credit  were  of  this  very  character,  and  contained  no 
promise  ;  and  yet  the  colonial  legislatures  appropriated  to  them 
the  very  name,  as  their  true  designation.  When  it  is  said,  that 
a  bill  which  is  payable  on  demand,  is  not  a  bill  of  credit;  nor  a 
bill  which  contains  no  promise  to  pay  at  a  future  day ;  we  find, 
that  on  their  face  nearly  all  the  colonial  issues  were  without  any 
limitation  of  time,  and  were  receivable  in  payments  to  the  state, 
immediately  upon  their  presentation  ;  though  funds  for  their  re- 
demption \vere  not  provided  except  in  futvro.  The  issues  by 
congress  were,  with  a  single  exception,  without  any  limitation  of 
time  as  to  payment,  and  were  to  be  paid  in  gold  or  silver. 

§  1370/.   "The  emission  of  1780,  already  stated,  was  to  be 
paid  at  a  future  time.     But  congress  made  no  express  promise 

1  AnU, 
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to  pay  any  of  their  other  issues ;  they  simply  pledged  the  colo- 
nies for  their  redemption;  and' yet  congress  called  them  bills  of 
credit.  When  it  is  said  that  bills  of  credit  cannot  bear  interest, 
for  that  disqualifies  them  for  a  paper  currency  ;  we  find,  that  in 
point  of  fact,  such  bills  were  issued  both  by  the  colonies  and  by 
the  revolutionary  congress ;  and  indeed,  since,  by  the  United 
States  in  the  form  of  treasury  notes.  When  it  is  said,  that 
bills  of  credit  are  such  only  as  are  issued  upon  the  mere  credit 
of  the  state,  and  not  bottomed  upon  any  real  or  substantial  fund 
for  their  redemption ;  we  find  that  in  most  cases,  the  colonial  bills 
of  credit  were  issued  upon  such  funds;  provided  by  the  very 
terms  of  the  acts.  The  statute  of  24  Geo.  2,  ch.  53,  also  in  terms 
applies-the  very  phrase,  not  only  to  bills  resting  on  the  mere  credit 
of  the  state,  but  also  to  bills  having  suitable  funds  provided  for 
their  redemption.  It  goes  further,  and  prohibits  the  colonies,  in 
future,  from  issuing  such  bills  without  providing  suitable  funds. 
In  short,  the  history  of  bills  of  credit  in  the  colonies,  conclusively 
establishes,  that  none  of  these  ingenious  suggestions  and  distinc- 
tions, and  definitions,  were  or  coulcl  have  been  in  the  minds  of 
the  framers  of  the  constitution.  They  acted  upon  known  facts, 
and  not  theories;  and  meant,  by  prohibiting  the  states  from 
emitting  bills  of  credit,  to  prohibit  any  issue,  in  any  form,  to  pass 
as  paper  currency  or  paper-money,  whose  basis  was  the  credit,  or 
funds,  or  debts,  or  promises  of  the  states.  They  looked  to  the 
mischief  intended  to  be  guarded  against  in  the  future,  by  the 
light  and  experience  of  the  past.  They  knew  that  the  paper- 
money,  issued  by  the  states,  had  constantly  depreciated,  whether 
funds  for  its  redemption  were  provided  or  not ;  whether  there 
was  a  promise  to  pay,  or  a  promise  to  receive ;  whether  they 
were  payable  with  or  without  interest ;  whether  they  were  nom- 
inally payable,  in  presents  or  in  futuro.  "They  knew  that  what- 
ever paper  currency  is  not  directly  and  immediately,  at  the  mere 
will  of  the  holder,  redeemable  in  gold  and  silver,  is,  and  forever 
must  be  liable  to  constant  depreciation.  We  know  the  same 
facts  as  well  as  they.  We  know  that  the  treasury  notes  of  the 
United  States,  during  the  late  war,  depreciated  fifty  per  cent.  • 
that  during  the  period  of  the  suspension  of  specie  payments,  by 
our  private  banks  at  the  same  period,  though  with  capitals  sup- 
posed to  be  ample ;  their  bank-bills  sunk  from  fifteen  to  twenty- 
five  per  cent  below  their  nominal  value.  The  bills  of  this  very 
Bank  of  the  Ck)mmoawealth  of  Kentucky,  of  whose  solid  and 
VOL.  n.  •  23 
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extensive  capital  we  have  heard  so  much;  were  admitted  at  the 
argument,  to  have  sunk  fifty  per  cent,  from  their  nominal  value. 
The  framers  of  the  constitution  could  not,  without  irreverence, 
(not  to  use  a  stronger  phrase,)  be  presumed  to  prohibit  names 
and  not  things ;  to  aim  a  blow  at  the  artificial  forms  in  which 
paper  currency  might  be  clothed,  and  leave  the  substance  of  the 
mischief  untouched  and  unredressed ;  to  leave  the  states  at  lib- 
erty to  issue  a  flood  of  paper-money,  with  which  to  inundate 
the  community,  upon  their  own  sole  credit,  funds,  and  responsi- 
bility ;  so  always,  that  they  did  not  use  certain  prescribed  forms 
of  expression.  If  the  states  were  to  possess  these  attributes  in 
ample  sovereignty,  it  was  worse  than  useless  to  place  such  a  pro- 
hibition in  the  front  of  the  constitution.  It  was  holding  out  a 
solemn  delusion  and  mockery  to  the  people,  by  keeping  the  faith 
of  the  constitution  to  the  ear,  and  breaking  it  to  the  sense.  My 
judgment  is,  that  any  such  interpretation  of  the  constitution 
would  be  as  unsound  as  it  would  be  mischievous.  The  inter- 
pretation for  which  I  contend,  is  precisely  that  which  was  main- 
tained by  this  court  in  the  case  of  Craig  v.  The  State  of  MiS" 
souri;  where  all  these  ingenious  suggestions,  distinctions,  and 
definitions,  to  which  I  have  alluded,  were  directly  overruled.  I 
might,  indeed,  have  spared  myself  some  labor  in  these  researches, 
if  I  had  not  considered  that  case  as  in  some  measure  assailed 
in  the  present  decision ;  if,  indeed,  it  is  not  shaken  to  its  very 
foundation." 

§  1370  g".  In  respect  to  the  facts  of  the  particular  case,  he  says 
that  "  they  were  stripped  of  mere  technical  forms,  the  bills  of  the 
state,  issued  by  the  agents  of  the  state,  on  the  exclusive  funds  of 
the  state,  for  the  benefit  and  profit  of  the  state,  to  circulate  as 
currency  within  the  state,  and  without  any  other  responsibility 
than  that  of  the  state.  *In  what  respect,  then,  do  they  differ  from 
bills  of  credit  of  the  state?  I  can  perceive  none."  He  then  pro- 
ceeds to  argue  that  the  bills  were  issued  on  the  credit  of  the  state ; 
that  the  state  was  responsible  for  them ;  and  that  the  mere  fact 
that  the  official  legal  entity,  called  the  president  and  directors) 
might  be  sued,  did  not  alter  the  case ;  inasmuch  as  it  was  not 
pretended  that  they  were  personally  responsible,  or  that  the  cap- 
ital stock  was  vested  in  them,  so  that  it  could  be  taken  in  execu- 
tion in  a  suit  against  them.  That,  in  equity  and  in  justice,  the 
bills  must  be  treated  as  bills  of  the  state ;  so  that  if  the  state  were 
suable  a  bill  of  equity  would  lie  against  it,  as  the  real  debtor,  — - 
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as  the  real  principal.  That  it  does  not  follow  (as  was  argued) 
that,  because  a  state  assigns  funds  for  the  payment  of  its  debts 
or  bills,  that  the  holder  trusts  exclusively  to  those  funds ;  but  this 
fact  must  be  proved.  Whether  a  state  be  suable  or  not  can  fur- 
nish no  test  whether  an  instrument  issued  in  its  behalf  be  a  "bill 
of  credit."  In  all  of  the  ante-revolutionary  "bills  of  credit,"  the 
colonies  were  never  suable.  Finally,  he  insists  that  although  the 
constitution  expressly  prohibits  the  emission  of  bills  of  credit  by 
a  state,  it  does  not  prohibit  the  emission  of  bills  of  credit  by  pri* 
vate  persons,  or  private  partnerships,  or  private  corporations, 
strictly  so  called.^] 

§  1371.  The  next  prohibition  is,  that  no  state  shall  "  make  any 
thing  but  gold  and  silver  coin,  a  tender  in  payment  of  debts." 
This  clause  was  manifestly  founded  in  the  same  general  policy, 
which  procured  the  adoption  of  the  preceding  clause.  The  his- 
tory, indeed,  of  the  various  laws,  which  were  passed  by  the  states 
in  their  colonial  and  independent  character  upon  this  subject,  is 
startling  at  once  to  our  morals,  to  our  patriotism,  and  to  our 
sense  of  justice.  Not  only  was  paper-money  issued,  and  de- 
clared to  be  a  tender  in  payment  of  debts;  but  laws  of  another 
character,  well  known  under  the  appellation  of  tender  laws,  ap- 
praisement laws,  instalment  laws,  and  suspension  laws,  were 
from  time  to  time  enacted,  which  prostrated  all  private  credit  and 
all  private  morals.  By  some  of  these  laws  the  due  payment  of 
debts  was  suspended ;  debts  were,  in  violation  of  the  very  terms 
of  the  contract,  authorized  to  be  paid  by  instalments  at  different 
periods;  property  of  any  sort,  however  worthless,  either  real  or 
personal,  might  be  tendered  by  the  debtor  in  payment  of  his  debts ; 
and  the  creditor  was  compelled  to  take  the  property  of  the  debtor, 
which  he  might  seize  on  execution,  at  an  appraisement  wholly 
disproportionate  to  its  known  value.^  Such  grievances  and  op- 
pressions, and  others  of  a  like  nature,  were  the  ordinary  results 
of  legislation  during  the  revolutionary  war,  and  the  intermediate 
period  down  to  the  formation  of  the  constitution. ,   They  entailed 


^  [Mr.  Jastice  Thompson,  thoagh  ho  denied  that  the  bills  Sssaed  bj  this  bank  were 
"  bills  of  credit,"  nnder  the  meaning  of  the  constitution,  coiicnrrcd  with  Mr.  Jastice  Stoiy 
that  they  were  emitted  bj  the  state,  saying :  "  The  corporation  is  the  mere  creature  of 
the  state,  and  is  entirely  subject  to  its  control ;  and  I  cannot  bring  myself  to  the  conclu- 
sion that  such  an  important  provision  of  the  constitution  may  be  evaded  by  mere  form.' 
Briscoe  v.  7^0  Bank  of  the  Commonweaith  ofKextucky,  W  Feters's  S.  C.  R.  S28.] 

*  3  Elliot's  Debates,  144. 
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the  most  enormous  evils  on  the  country ;  and  introduced  a  system 
of  fraud,  chicanery,  and  profligacy,  which  destroyed  all  private 
confidence,  and  all  industry  and  enterprise.^ 

§  1372.  It  is  manifest,  that  all  these  prohibitory  clauses,  as 
to  coining  money,  emitting  bills  of  credit,  and  tendering  any 
thing,  but  gold  and  silver,  in  payment  of  debts,  are  founded  upoQ 
the  same  general  policy,  and  result  from  the  same  general  con- 
siderations. The  policy  is,  to  provide  a  fixed  and  uniform  value 
throughout  the  United  States,  by  which  commercial  and  other 
dealings  of  the  citizens,  as  well  as  the  moneyed  transactions  of 
the  government,  might  be  regulated.  For  it  may  well  be  asked, 
why  vest  in  congress  the  power  to  establish  a  uniform  standard 
of  value,  if  the  states  might  use  the  same  means,  and  thus  defeat 
the  uniformity  of  the  standard,  and  consequently  the  standard 
itself?  And  why  establish  a  standard  at  all  for  the  government 
of  the  various  contracts,  which  might  be  entered  into,  if  those 
contracts  might  afterwards  be  discharged  by  a  different  standard, 
or  by  that,  which  is  not  money,  under  the  authority  of  state  ten- 
der laws  ?  All  these  prohibitions  are,  therefore,  entirely  homo- 
geneous, and  arc  essential  to  the  establishment  of  a  uniform  stan- 
dard of  value  in  the  formation  and  discharge  of  contracts.  For 
this  reason,  as  well  as  others  derived  from  the  phraseology  em- 
ployed, the  prohibition  of  state  tender  laws  will  admit  of  no  con- 
struction confining  it  to  state  laws,  which  have  a  retrospective 
operation.^  Accordingly,  it  has  been  uniformly  held,  that  the 
prohibition  applies  to  all  future  laws  on  the  subject  of  tender ; 
and,  therefore,  no  state  legislature  can  provide,  that  future 
pecuniary  contracts  may  be  discharged  by  any  thing,  but  gold 
and  silver  coin.^ 

§  1373.  The  next  prohibition  is,  that  no  state  shall  "  pass  any 
bill  "  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obliga- 
tion of  "  contracts."  The  two  former  require  no  commentary, 
beyond  w^hat  has  been  already  offered,  under  a  similar  prohibitory 
clau.se  applied  to  the  government  of  the  United  States.  The 
same  policy  and  principles  apply  to  each.^  It  would  have  been 
utterly  useless,  if  not  absurd,  to  deny  a  power  to  the  union,  which 


1  Sec  Stnrgis  v.  Crowmnshkici,  4  Wheat.  R.  204.     Barron  v.  The  Mayor  ^'c.  of  Bal- 
timore, 7  Peters,  S.  C,  R.  249,  per  Ch.  J.  Marshall. 

^  0(j(len  V.  SanndcrSf  12  "^heat.  R.  265,  per  Washington,  J. 

3  d(jilen  V.  Sawtdtrs,  12  Wheat.  R.  265,  269,  288,  289,  305,  306,  328,  335,  336,  339. 

*  See  Tho  Federalist,  No.  44,  84. 
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might  at  the  same  time  be  applied  by  the  states,  to  purposes 
equally  mischievous,  and  tyrannical ;  and  which  might,  when 
applied  by  the  states,  be  for  the  very  purpose  of  subverting  the 
union.  Before  the  constitution  of  the  United  States  was  adopted, 
every  state  unless  prohibited  by  its  own  constitution,  might  pass 
a  bill  of  attainder,  or  ex  post  facto  law,  as  a  general  result  of  its 
sovereign  legislative  power.  And  such  a  prohibition  would  not 
be  implied  from  a  constitutional  provision,  that  the  legislative, 
executive,  and  judiciary  departments  shall  be  separate  and  dis- 
tinct ;  that  crimes  shall  be  tried  in  the  county,  where  they  are 
committed  ;  or  that  the  trial  by  jury  shall  rerhain  inviolate.  The 
power  to  pass  such  laws  would  still  remain,  at  least  so  far  as  re- 
spects crimes  committed  without  the  state.^  During  the  revolu- 
tionary war,  bills  of  attainder,  and  ex  post  facto  acts  of  confisca- 
tion, were  passed  to  a  wide  extent ;  and  the  evils  resulting  there- 
from were  supposed,  in  times  of  more  cool  reflection,  to  have  far 
outweighed  any  imagined  good. 

1  Cooper  T.  Tdfair,  4  Dall.  R.  14;  8.  c.  1  Peters's  Cond.  R.  211. 

23* 


270  CONSTITUTION   OF  THE  UNITED   STATES.  [bOOK  IH. 


CHAPTER   XXXIV. 

PROniBmONS   ON   THE   STATES — IMPAIIlINa  CONTRACTS. 

§  1374.  TuE  remaining  clause,  as  to  impairing  the  obligation 
of  contracts,  will  require  a  more  full  and  deliberate  examination. 
The  Federalist  treats  this  subject  in  the  following  brief  and 
general  manner.  "  Bills  of  attainder,  ex  post  facto  laws,  and 
laws  impairing  the  obligation  of  contracts  are  contrary  to  the  first 
principles  of  the  social  compact,  and  to  every  principle  of  sound 
legislation.  The  two  former  arc  expressly  prohibited  by  the  dec- 
larations prefixed  to  some  of  the  state  constitutions,  and  all  of 
them  arc  prohibited  by  the  spirit  and  scope  of  their  fundamental 
character.  Our  own  experience  has  taught  us,  nevertheless,  that 
additional  fences  against  these  dangers  ought  not  to  be  omitted. 
Very  properly,  therefore,  have  the  convention  added  this  consti- 
tutional bulwark,  in  favor  of  personal  security  and  private  rights, 
&c.  The  sober  people  of  America  are  weary  of  the  fluctuating 
policy  which  has  directed  the  public  councils.  They  have  seen 
with  regret  and  indignation,  that  sudden  changes  and  legislative 
interferences  in  cases  affecting  personal  rights  became  jobs  in  the 
hands  of  enterprising  and  influential  speculators,  and  snares  to 
the  more  industrious  and  less  informed  part  of  the  community. 
They  have  seen,  too,  that  one  legislative  interference  is  but  the 
first  link  in  a  long  chain  of  repetitions,  every  subsequent  inter- 
ference being  naturally  provoked  by  the  efl'ects  of  the  preceding. 
They  very  rightly  infer,  therefore,  that  some  thorough  reform  is 
wanting,  which  will  banish  speculations  on  public  measures,  in- 
spire a  general  prudence  and  industry,  and  give  a  regular  course 
to  the  business  of  society."  ^ 

§  1375.  With  these  remarks  the  subject  is  dismissed.  And 
yet,  perhaps,  there  is  not  a  single  clause  of  the  constitution, 
which  has  given  rise  to  more  acute  and  vehement  controversy  ; 
and  the  nature  and  extent  of  whose  prohibitory  force  has  called 
forth  more  ingenious  speculation,  and  more  animated  juridical 


1  The  Federalist,  No.  44. 
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diKcuasion.i  What  is  a  contract  ?  What  is  the  obligation  of  a 
contract  ?  What  is  impairing  a  contract  ?  To  what  classt-s  of 
laws  docs  the  prohibition  apply  ?  To  wliat  extent  docs  it  reach, 
so  as  to  control  prospective  legislation  on  the  subjectof  contracts? 
These  and  many  other  questions,  of  no  small  nicety  and  intricacy, 
have  vexed  the  legislative  halls,  as  well  as  the  judicial  tribunals, 
with  an  uncounted  variety  and  frequency  of  litigation  and  spec- 
ulation. 

§  137C.  In  the  first  place,  what  is  to  be  deemed  a  contract, 
in  the  constitutional  sense  of  this  clause  ?  A  contract  is  an  agree- 
ment to  do,  or  not  to  do,  a  particular  thing ; '  or  (as  was  said  on 
another  occasion)  a  contract  is  a  compact  between  two  or  more 
persons.^  A  contract  is  either  executory,  or  executed.  An  exec- 
utory contract  is  one,  in  which  a  party  binds  himself  to  do,  or 
not  to  do,  a  particular  thing.  An  executed  contract  is  one,  in 
which  the.  object  of  the  contract  is  performed.  This  differs  \^ 
nothing  from  a  grant;*  for  a  contract  executed  conveys  a  chose 
in  possession;  a  contract  executory  conveys  only  a  chose  in  ac- 
tion.^ Since,  then,  a  grant  is  in  fact  a  contract  executed,  the 
obligation  of  which  continues;  and  since  the* constitution  uses 
the  general  term,  vontract,  without  distinguishing  between  those, 
which  are  executory  and  those  which  arc  executed ;  it  must  be 
construed  to  comprehend  the  former,  as  well  as  the  latter.  A 
stale  law,  therefore,  annulling  conveyances  between  individuals, 
and  declaring,  that  the  grantors  should  stand  seized  of  their  for- 
mer estates,  notwithstanding  those  grants,  would  be  as  repugnant 
to  the  constitution,  as  a  state  law  discharging  the  vendors  from 
the  obligation  of  executing  their  contracts  of  sale  by  convey* 
anees.  It  would  be  strange,  indeed,  if  a  contract  to  convey, 
were  secured  by  the  constitution,  while  an  absolute  conveyance 
remained  unprotected:  that  the  contract,  while  executory,  waa 
obligatory,  but  when  executed,  might  be  avoided.'' 

§  1377.   Contracts,  too,  arc  express,  of  implied.     Express  con- 


■  1  Kent'4  Comm.  Led.  19,  p.  38T. 

1  Stargii  V.  Croimiiithidd,  4  Whealon'i  B.  I9T.  Sc«  aleo  Grun  v.  Biddk,  8  Wlwat. 
R.92;  OyAnr.  .SuHmfai,  13  Wli(.>at.B.3S6,  397,303,  31S,33.'ii  Gordon  y.  I'rinee.Z 
W«»h.  Cir.  Ct.  R.  319. 

■  ftelelieTV.  Ptii;  6  Cmch,  136;  B.C.  3  Putcra's  Cond.  B.  331. 

*  Id.  anil  3  Black.  Conini.  443. 

*  3  Bl*d[.  Comro.  443. 

*  FItlditr  T.  Pect,  6  CiMDcb,  B.  137 ;  a.  c.  3  Feten'a  Cond.  R.  331, 3SS. 
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triict:s  arc,  where  the  terms  of  the  agreement  arc  openly  avowed, 
and  uttered  at  the  time  of  the  making  of  it.  Implied  contracts 
are  such,  as  reason  and  justice  dictate  from  the  nature  of  the 
transaction,  and  which  therefore  the  law  presumes,  that  every 
man  undertakes  to  perform.^  The  constitution  makes  no  dis- 
tinction  between  the  one  class  of  contracts  and  the  other.  It  then 
equally  embraces  and  applies  to  both.  Indeed,  as  by  far  the 
largest  class  of  contracts  in  civil  society,  in  the  ordinary  trans- 
actions of  life,  are  implied,  there  would  be  very  little  object  in 
securing  the  inviolability  of  express  contracts,  if  those,  which  are 
implieii,  might  be  impaired  by  state  legislation.  The  consti- 
tution is  not  chargeable  with  such  folly,  or  inconsistency.  Every 
grant  in  its  own  nature  amounts  to  an  extinguishment  of  the 
right  of  the  grantor,  and  implies  a  contract  not  to  reassert  it  A 
party  is,  therefore,  always  estopped  by  his  own  grant^  How 
absurd  would  it  be  to  ])rovide,  that  an  express  covenant  by  him 
as  a  muniment  attendant  upon  the  estate,  should  bind  him  for 
ever,  because  executory,  and  resting  in  action  ;  and  yet,  that  he 
might  reassert  his  title  to  the  estate,  and  dispossess  his  grantee 
because  there  wa.*^  only  an  implied  covenant  not  to  reassert  it. 

§  1378.  In  the  next  place,  what  is  the  obligation  of  a  contract? 
It  would  seem. difficult  to  substitute  words  more  intelligible,  or 
less  liable  to  misconstruction,  than  these.  And  yet  they  have 
given  rise  to  much  acute  disquisition,  as  to  their  real  meaning  in 
the  constitution.  It  has  been  said,  that  right  and  obligation  are 
correlative  terms.  Whatever  I,  by  my  contract,  give  another  a 
right  to  require  of  me,  I,  by  that  act,  lay  myself  under  an  obliga- 
tion to  yield  or  bestow.  The  obligation  of  every  contract,  then, 
will  consist  of  that  right,  or  power  over  my  will  or  actions,  which 
I,  by  my  contract  confer  on  another.  And  that  right  and  power 
will  be  found  to  be  measured,  neither  by  moral  law  alone,  nor  by 
universal  law  alone,  nor  by  the  laws  of  society  alone,  but  by  a 
combination  of  the  three ;  an  operation,  in  which  the  moral  law  is 
explained,  and  applied  by  the  law  of  nature,  and  both  modified 
and  adapted  to  the  exigencies  of  society  by  positive  law.  In  an 
advanced  state  of  society,  all  contracts  of  men  receive  a  relative, 
and  not  a  positive  interpretation.     The  state  construes  them,  the 


1  2  Black.  Comm.  443. 


a  Fatrhfry.  /Vr/-,  6  Cranch's  R.  137;  s.  c.  2  Petcrs's  Cond.  R.  321,322;  Dart^ 
mouth  Colkge  v.  Wboduxwd,  4  Wheat.  R.  657,  658,  688,  689. 
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state  applies  them,  the  state  controls)  tliem,  and  the  state  decides, 
how  far  the  social  exercise  of  the  rights,  which  they  give  over  each 
party,  can  be  justly  asserted.'  Again,  it  has  been  said,  that  the 
constitution  distinguishes  between  a  contract  and  tlie  obligation 
of  a  contract.  The  latter  is  tlie  law,  which  binds  the  parties  to 
perform  their  agreement.  The  law,  then,  which  has  thi.i  binding 
obligation,  must  govern  and  control  the  contract  in  every  shape,  in 
whifh  it  is  intended  to  bear  upon  it'  Again,  it  has  been  said, 
that  the  obligation  of  a  contract  consists  in  the  power  and  eflicacy 
of  the  law,  which  applies  to,  and  enforces  performance  of  it,  or  an 
equivalent  for  non-performance.  The  obligation  does  not  inhere 
and  subsist  in  the  contract  itself,  propria  vigorc,  but  in  the  law 
applicable  to  the  conlract.^  And  again,  it  has  been  said,  that 
a  contract  is  an  agreement  of  the  parties ;  and  if  it  be  not  illegal, 
it  binds  them  to  the  extent  of  their  stipulations.  Thus,  if  a  party 
contracts  to  pay  a  certain  sum  on  a  certain  day,  the  contract 
binds  him  to  perform  it  on  that  clay,  and  this  is  its  obligation.*     " 

§  1379.  Without  attempting  to  enter  info  a  minute  examina- 
tion of  these  various  definitions  and  explanations  of  the  obligation 
of  contracts,  or  of  the  reasoning,  by  which  they  arc  supported 
and  illustrated  ;  there  are  some  considerations,  which  are  presup- 
posed by  all  of  them;  and  others,  which  enter  into  some,  and 
arc  excluded  in  others. 

§  13S0.  It  seems  agreed  that,  when  the  obligation  of  contracts 
is  spoken  of  in  the  constitution,  we  are  to  understand  not  the 
mere  moral,  but  the  legal  obligation  of  contracts.  .The  moi  \ 
obligation  of  contracts  is,  so  far  as  human  society  is  concerned, 
of  an  imperfect  kind,  which  the  parties  are  left  free  to  obey  or 
not,  as  they  please.  It  is  addressed  to  the  conscience  of  the  par- 
ties under  the  solemn  admonitions  of  accountability  to  the  Su- 
preme Being.  No  human  lawgiver  can  either  impair  or  reach 
it.  The  constitution  has  not  in  contemplation  any  such  obliga- 
tions, bnt  such  only  as  might  be  impaired  by  a  state,  if  not 
prohibited.'  It  is  the  civil  obligation  of  contracts  which  it  is 
designed  to  reach;  that  is,  the  obligation  which  is  recognized  by 


1  Per  Johnson,  J.  in  Ogdm  v.  Saander*.  IS  Whent.  B.  SSI,  SS5. 

■  Id.  Wiuliington,  J.  p.  S5T,  358,  3S9 ;  Thompwi),  J.  p.  300,  Odi ;  Triinlilo,  J,  p.  316. 

*  Id.  Trimble,  J.  p.  317,  31 B. 

*  Id.  Mirahall,  C.  J.  p.  33S,  341  lo  340 ;  Stanjit  v.  Cma-niiahldd,  4  ATLcat.  R.  197 ; 
FUtrhfr  V,  PM;  6  CniQcli'i  K.  137. 

>  Ogdat  V.  Samdtn,  13  Whcaton'i  R.  SS7,  SSS,  ISO,  SSI,  300,  SIS  to  SIB,  337,  33S. 
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and  results  from  the  law  of  the  state  in  which  it  is  made.  If, 
therefore,  a  contraet,  when  made,  is  by  the  law  of  the  place  de- 
clared to  be  illegal,  or  deemed  to  be  a  nullity,  or  a  nude  pact^  it 
has  no  civil  obligation,  because  the  law  in  such  cases  forbids  its 
having  any  binding  efHcacy  or  force.  It  confers  no  legal  right  on 
the  one  party,  and  no  correspondent  legal  duty  on  the  other. 
There  is  no  means  allowed  or  recognized  to  enforce  it ;  for  the 
maxim  is,  ez  nudo  pacto  non  oritur  actio,  fiut  when  it  does  not 
fall  within  the  predicament  of  being  either  illegal  or  void,  its  obli- 
gatory force  is  coextensive  with  its  stipulations. 

§  1381.  Nor  is  this  obligatory  force  so  much  the  result  of  the 
positive  declarations  of  the  municipal  law,  as  of  the  general  prin- 
ciples of  natural,  or  (as  it  is  sometimes  called)  universal  law.  In 
a  state  of  nature,  independent  of  the  obligations  of  positive  law, 
contracts  may  be  formed,  and  their  obligatory  force  be  complete* 
Between  independent  nations,  treaties  and  compacts  are  formed 
which  are  deemed  universally  obligatory;  and  yet,  in  no  just 
sense,  can  they  be  deemed  dependent  on  municipal  law.*  Nay, 
there  may  exist  (abstractly  speaking)  a  perfect  obligation  in  con- 
tracts, where  there  is  no  known  and  adequate  means  to  enforce 
them.  As,  for  instance,  between  independent  nations,  where 
their  relative  strength  and  power  preclude  the  possibility,  on  the 
side  of  the  weaker  party,  of  enforcing  them.  So  in  the  same 
government,  where  a  contract  is  made  by  a  state  with  one  of  its 
own  citizens,  which  yet  its  laws  do  not  permit  to  be  enforced  by 
any  action  or  suit.  In  this  predicament  are  the  United  States, 
who  are  not  suable  on  any  contracts  made  by  themselves ;  but 
no  one  doubts  that  these  are  still  obligatory  on  the  United  States. 
Yet  their  obligation  is  not  recognized  by  any  positive  municipal 
law,  in  a  great  variety  of  cases.  It  depends  altogether  upon 
principles  of  public  or  universal  law.  Still,  in  these  cases,  there 
is  a  right  in  the  one  party  to  have  the  contract  performed,  and  a 
duty  on  the  other  side  to  perform  it.  But,  generally  speaking, 
when  we  speak  of  the  obligation  of  a  contract,  we  include  in  the 
idea  some  known  means,  acknowledged  by  the  municipal  law  to 
enforce  it.  Where  all  such  means  are  absolutely  denied,  the  ob- 
ligation of  the  contract  is  understood  to  be  impaired,  though  it 
may  not  be  completely  annihilated.     Rights  may,  indeed,  exist, 

1  Offdcn  T.  Saunders,  12  Wheat.  K.  281,  282 ;  Id.  344  to  346;  Id.  350. 

2  Ibid.  280,  281,  344  to  346. 
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without  any  present  adequate  correspondent  remrdies  between 
private  persons.  Thus,  a  state  may  refuse  to  allow  imprisonment 
for  debt;  aad  the  di-btor  may  have  no  property.  But  still  the 
right  of  the  creditor  remains ;  and  he  may  enforce  it  against  the 
future  property  of  the  debtor.'  So  a  debtor  may  die  without 
leaving  any  known  estate,  or  without  any  known  representative. 
In  such  case8,  we  should  not  say  that  the  right  of  the  creditor 
was  gone;  but  only  that  there  was  nothing  on  which  it  could 
presently  operate.  Bat  suppose  an  administrator  should  be  ap- 
pointed, and  property  in  contingency  ehould  full  in,  the  right 
might  then  be  enforced  to  the  extent  of  the  existing  means. 

fj  1383.  The  civil  obhgation  of  a  contract,  then,  though  it  can 
never  arise  or  exist  contrary  to  positive  law,  may  arise  or  exist  in- 
dependently of  it;  3  and  it  may  exist,  notwithstanding  there  may 
be  no  present  adequate  remedy  to  enforce  it.  Wherever  the  mu- 
nicipal law  recognizes  an  absolute  duty  to  perform  a  contract, 
there  the  obligation  to  perform  it  is  complete,  although  there 
may  not  be  a  perfect  remedy. 

fj  1383.  But  much  divereity  of  opinion  has  been  exhibited  upoo 
another  point,  —  how  far  the  existing  law  enters  into  and  forms 
a  part  of  the  contract.  It  has  been  contended,  by  some  learned 
minds,  that  the  municipal  law  of  a  place  where  a  contract  is 
made  forms  a  part  of  it,  and  travels  with  it,  wherever  the  parties 
to  it  may  be  found.*  If  this  were  admitted  to  be  true  the  conse- 
quence would  be,  that  all  the  existing  laws  of  a  state,  being 
incorporated  into  the  contract,  would  constitute  a  part  of  its  stip- 
ulations, so  that  a  legislative  repeal  of  such  laws  would  not  in 
any  manner  alTect  it.*  Thus,  if  there  existed  at  the  time  a  statute 
of  limitations  operating  on  such  contracts,  or  an  insolvent  act 
under  which  they  might  be  discharged,  no  subsequent  repeal  of 
either  could  vary  the  rights  of  the  parties,  as  to  using  them,  as  a 
bar  to  a  suit,  upon  such  contracts.  If,  therefore,  the  legislature 
should  provide,  by  a  law,  that  all  contracts  thereafter  made 
should  be  subject  to  the  entire  control  of  the  legislature,  as  to 
their  obligation,  validity,  and  execution,  whatever  might  be  their 
terms,  they  would  be  completely  within  the  legislative  power, 
and  might  be  impaired  or  extinguished  by  future  laws;  thus 


1  See  Sturyii  t.  GxwniiuAi'tU,  4  Wheat.  SOO,  fiOI ;  Slaim  t.  HaiU,  12  Whett.  B.  370. 

*  Oydem  v.  Saiinden,  IS  Wheit.  S.  M4  to  »6  ;  Id.  3S0. 

*  Ibid.  SS9,  SeO;  Id.  SS7,  S9S,  SOS.  '  Ibid,  ho,  hi,  HS,  184,  336  to  339. 
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having  a  complete  cxpostfarlo  operation.  Nay,  if  the  legisla- 
ture should  pass  a  law  declaring  that  all  future  contracts  might 
be  discharged  by  a  tender  of  any  thing  or  things,  besides  gold 
and  silver,  there  would  be  great  difficulty  in  affirming  them  to  be 
unconstitutional;  since  it  would  become  a  part  of  the  stipula- 
tions of  the  contract.  And  yet  it  is  obvious,  that  it  would 
annihilate  the  whole  prohibition  of  the  constitution  upon  the 
subject  of  tender  laws.^ 

§  1384.  It  has,  therefore,  been  judicially  held,  by  a  majority  of 
the  supreme  .court,  that  such  a  doctrine  is  untenable.  Although 
the  law  of  the  place  acts  upon  a  contract,  and  governs  its  con- 
struction, validity,  and  obligation,  it  constitutes  no  part  of  it. 
The  efl'ect  of  such  a  principle  would  be  a  mischievous  abridg- 
ment of  legislative  power  over  subjects  within  the  proper  jurisdic- 
tion of  states,  by  arresting  their  power  to  repeal  or  modify  such 
laws,  with  respect  to  existing  contracts.^  The  law  necessarily 
steps  in  to  explain  and  construe  the  stipulations  of  parties,  but 
never  to  supersede  or  vary  them.  A  great  mass  of  human  trans- 
actions depends  upon  implied  contracts,  upon  contracts  not  writ- 
ten, which  grow  out  of  the  acts  of  the  parties.  In  such  cases, 
the  parties  are  supposed  to  have  made  those  stipulations,  which, 
as  honest,  fair,  and  just  men,  th(»y  ought  to  have  made.  When 
the  law  assumes  that  the  parties  have  made  these  stipulations,  it 
does  not  vary  their  contract,  or  introduce  new  terms  into  it;  but 
it  declares  that  certain  acts,  unexplained  by  compact,  impose  cer- 
tain duties,  and  that  the  parties  had  stipulated  for  their  perform- 
ance. The  difference  is  obvious,  between  this  and  the  introduc- 
tion of  a  new  condition  into  a  contract  drawn  out  in  writing,  in 
which  the  |)arties  have  expressed  every  thing  that  is  to  be  done 
by  cither.'^  So,  if  there  be  a  written  contract,  which  does  not 
include  every  term  which  is  ordinarily  and  fairly  to  be  implied, 
as  accompanying  what  is  stated,  the  law  performs  the  office  only 
of  expres?iing  what  is  thus  tacitly  admitted  by  the  parties  to  be  a 
part  of  their  intention.  To  sueh  an  extent  the  law  acts  upon 
contracts.  It  performs  flie  office  of  interpretation.  But  this  is 
very  different  from  sup|)osing  that  every  law  applicable  to  the 
subject-matter,  as  a  statute  of  limitations  or  a  statute  of  insol- 
vency, enters  into   the   contract,  and   becomes   a   part  of  the 

1  Ogdm  V.  Siiundtrs,  12  Wheat.  IX.  284,  324,  325,  336  to  339. 
>  Ibid.  343.  >  Ibid.  341,  342. 
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contract  Such  a  supposition  is  neither  called  for  by  the  terms 
of  the  contract,  nor  can  be  fairly  presumed  to  be  contemplated 
by  the  parties,  as  matters  ex  contractu.  The  parties  know  that 
they  must  obey  the  laws,  and  that  the  laws  act  upon  their  con- 
tracts, whatever  may  be  their  intention.^ 

§  1385.  In  the  next  place,  what  may  properly  be  deemed  im- 
pairing the  obligation  of  contracts  in  the  sense  of  the  consti- 
tution? It  is  perfectly  clear,  that  any  law,  which  enlarges, 
abridges,  or  in  any  manner  changes  the  intention  of  the  parties, 
resulting  from  the  stipulations  in  the  contract,  necessarily  im- 
pairs it.  The  manner  or  degree,  in  which  this  change  is  effected, 
can  in  no  respect  influence  the  conclusion  ;  for  whether  the  law 
affect  the  validity,  the  construction,  the  duration,  the  discharge, 
or  the  evidence  of  the  contract-,  it  impairs  its  obligation,  though 
it  may  not  do  so  to  the  same  extent  in  all  the  supposed  cases.* 
Any  deviation  from  its  terms  by  postponing,  or  accelerating  the 
period  of  performance,  which  it  prescribes;  imposing  conditions 
not  expressed  in  the  contract ;  or  dispensing  with  the  performance 
of  those,  which  are  a  part  of  the  contract;  however  minute  or 
apparently  immaterial  in  their  effect  upon  it,  impairs  its  obliga- 
tion.3  A  fortiori^  a  law,  which  makes  the  contract  wholly 
invalid,  or  extinguishes,  or  releases  it,  is  a  law  impairing  it* 
Nor  is  this  all.  Although  there  is  a  distinction  between  the  ob- 
ligation of  a  contract,  and  a  remedy  upon  it,  yet,  if  there  are 


1  Ofjden  V.  Saunders,  12  Wlieat.  H.  284,  324,  325,  338,  339,  340,  343,  354. 

«  Id.  256;  Id.  3*27  ;  Golden  v.  Prince,  3  Wash.  Cir.  K.  319. 

■  Green  v.  Diddle,  8  Wheat.  U.  1,  84.  [Sec  also  Planters*  Bank  v.  Sharj),  6  Iloward,. 
S.  C.  U.  501.  Thus,  in  Brortson  v.  Kinzie,  1  Uoward,  S.  C.  II.  311,  it  was  held,  that 
a  state  law  passed  subsequently  to  the  execution  of  a  mortgage,  which  declares  that  the 
equitable  estate  of  the  mortgagor  shall  not  be  extinguished  for  twelve  months  after  a  sale 
under  a  decree  in  chancery,  and  whicli  prevents  any  sale  unless  two  thirds  of  the  amount 
at  which  property  has  been  valued  by  appraisers  sliall  be  bid  therefor,  is  within  the  claose 
of  the  constitution  of  the  United  States  prohibiting  a  state  from  passing  a  law  impairing 
the  obligation  of  contracts.     Sec  also  ATCracken  v.  Uayunrd,  2  Howard,  S.  C.  K.  608.]. 

•  Sturffis  V.  Crotniinshield,  4  Wheat.  R.  197,  198.  "[In  Allen  v.  McKean,  1  Sumner,. 
R.  S78,  it  was  held,  that  where  a  person  holds  an  cflb  during  good  l>chavior  with  a- 
fixed  salary  and  certain  fees  annexed  thereto,  the  tennro  of  the  office  cannot  l)c  altered 
without  impairing  the  obligation  of  a  contract.  But  appointments  to  any  state  office  are 
not  within  the  provision  of  the  United  States  Constitution  ;  and  the  state  legislature 
may  increase  or  diminish  the  salary  of  a  state  officer,  nnless  prohibited  by  the  state  con- 
stitution. Benford  v.  Gibson,  15  Ala.  521;  Hit  State  v.  Smedes,  4  Cushman,  47;. 
Butler  V.  Penntylcanxa,  10  Howard,  S.  C.  R.  402 ;  Commonwealth  v.  Bacon,  6  S.  &  Rawle^ 
S22;  Commmwealth  v.  Mann,  5  Watts  &  S.  418;  Barker  v.  Pittsbmyh,  4  Barr,  61;. 
Warner  r.  The  People,  2  Denio,  S72 ;  Conner  v.  dty  of  New  York,  I  Sclden,  285.] 
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certain  remedies  existing  at  the  lime,  when  it  ie  made,  all  of 
which  are  afterwards  wholly  extinguished  by  new  laws,  so  that 
there  remain  no  means  of  enforcing  its  obligation,  and  no  redress ; 
BQch  an  abolition  of  ail  remedies  operating  inpresetUi,  is  aldO  an 
impairing  of  th*;  obligation  of  such  contract'  Bat  every  change 
and  modification  of  the  remedy  docs  not  involve  such  a  conse- 
quence. No  one  will  doubt,  that  the  legislature  may  vary  the 
nature  and  extent  of  remedies,  so  always,  that  some  substantive 
remedy  be  in  fact  left.^  Nor  can  it  be  doubted,  that  the  legisla- 
ture may  prescribe  the  times  and  modes,  in  which  remedies  may 
be  pursuit;  and  bar  suits  not  brought  within  such  periods,  and 
not  pursued  in  such  modes.  Statutes  of  limitations  arc  of  this 
nature;  and  have  never  been  supposed  to  destroy  the  obligation 
of  contracts,  but  to  prescribe  the  times,  within  which  that  obliga- 
tion shall  be  enforced  by  a  suit;  and  in  default  to  deem  it  either 
satisfied  or  abandoned.^  The  obligation  to  perform  a  contract  is 
coeval  with  the  iindertaking  to  perform  it.  It  originates  with 
the  contract  itself,  and  oi)erates  anterior  to  the  time  of  perform- 
ance. The  remedy  acts  upon  the  broltcn  contract,  and  enforces 
a  preexisting  obligation.*  And  a  stiite  legislature  ma^  discharge 
a  party  from  imprisonment  npon  a  judgment  in  a  civil  case  of 
contract,  without  infringing  the  constitnlion;  for  this  is  but  a 
modification  of  the  remedy,  and  does  not  impair  the  obligation 
of  the  contract''  So,  if  a  party  should  be  in  jail,  and  give  a 
bond  for  the  prison  liberties,  and  to  remain  a  true  prisoner  until 
lawfully  discharged,  a  suiwcqucnt  discharge  by  an  act  of  the  leg- 
islature would  not  impair  the  contract;  for  it  would  be  a  lawful 
discharge  in  the  sense  of  the  bond.® 

§  1386.  These  general  considerations  naturally  conduct  us  to 
8ome  more  difficult  intguiries  growing  out  of  them;  and  upon 
which  there  has  been  a  very  great  diversity  of  judicial  opinion. 
The  great  object  of  the  frainers  of  the  constitution  undoubtedly 


1  Ogden  V.  Samdrn,  12  WhAt^B.  2S4,  2SS,  .127,  349,  350, 331 ,  352,  3S3 ;  Slartjit  T. 
CnimiwIiUId,  *  Whcnt.  ]{.  IJCIO,  101,  '207  :  Stuilh  v.  Morir,  3  Cal.  521. 

*  Sw  J/urir  r.  liaJtl,  1  Kcrtmn,  381 ;  ■'ila:l:iny  v.  Uuut,  3  Ucuio,  9T4 ;  ran  Ilmue- 
larr  r.  ^'iijrfn-,  S  Ktmnn,  29'J. 

»  i^lunjlt  V,  Crom,iHtlii,l,l,  4  Whcnt,  R.  SOf),  21)6,  207  .-  J/rwon  v.  fliiiVc.  12  Wheat.  R. 
S70,3S0,n81;  O/rfm  v.  .'imni/.n,  12  Wliunt.  It.  2S2,  2&3,  343,  350 ;  UaiAiiifi.  Bar- 
nrg'i  Ijssrt,  5  Pclcri'«  Sup,  R,  457. 

*  OiKkH  V.  Siiiii^m.  12  Wlii'nt.  R.  .149,  330. 

*  ilatan  T.  UuiU,  12  Wheal.  U.  370.  *  Ib[d. 
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was,  to  secure  the  inviolability  o&contracts.  This  principle  was 
to  be  protected  in  whatever  form  it  might  be  assailed.  No  enu- 
meration was  attempted  to  be  made  of  the  modes,  by  which 
contracts  might  be  impaired.  It  would  have  been  unwise  to 
have  made  such  an  enumeration,  since  it  might  have  been  de« 
fective ;  and  the  intention  was  to  prohibit  every  mode  or  device 
for  such  purpose.     The  prohibition  was  universal.^ 

§  1387.  The  question  has  arisen,  and  has  been  most  elaborately 
discussed,  how  far  the  states  may  constitutionally  pass  an  insol- 
vent law,  which  shall  discharge  the  obligation  of  contracts.  It  is 
not  doubted,  that  the  states  may  pass  insolvent  laws,  which  shall 
discharge  the  person,  or  operate  in  the  nature  of  a  cessio  bonorum^ 
provided  such  laws  do  not  discharge  or  intermeddle  with  the  ob- 
ligation of  contracts.  Nor  is  it  denied,  that  insolvent  laws,  which 
discharge  the  obligation  of  contracts,  made  antecedently  to  their 
passage,  are  unconstitutional.^  But  the  question  is,  how  far  the 
states  may  constitutionally  pass  insolvent  laws,  which  shall  oper- 
ate upon,  and  discharge  contracts,  which  are  made  subsequently 
to  their  passage.  After  the  most  ample  argument  it  has  at 
length  been  settled  by  a  majority  of  the  supreme  court,  that  the 
states  may  constitutionally  pass  such  laws  operating  upon  fu- 
ture contracts. 

§  1388.  The  learned  judges  who  held  the  affirmative,  were  not 
all  agreed  as  to  the  grounds  of  their  opinions.  But  their  judg- 
ment rests  on  some  one  of  the  following  grounds:  (1.)  Some  of 
the  judges  held,  that  the  law  of  the  place,  where  a  contract  is 
made,  not  only  regulates  and  governs  it,  but  constitutes  a  part  of 
the  contract  itself;  and,  consequently,  that  an  insolvent  law, 
which,  in  the  event  of  insolvency  of  the  party,  authorizes  a  dis- 
charge of  the  contract,  is  obligatory  as  a  part  of  the  contract 
(2.)  Others  held,  that,  though  the  law  of  the  place  formed  no 
part  of  the  contract,  yet  the  latter  derived  its  whole  obligation 
from  that  law,  and  was  controlled  by  its  provisions  ;  and,  conse- 
quently, that  its  obligation  could  extend  no  further  than  the 
law,  which  caused  the  obligation ;  and  if  it  was  subject  to  be  dis- 
charged in  case  of  insolvency,  the  law  so  far  controlled  and  lim- 
ited its  obligation.     (3.)    That  the  connection  with  the  other 


1  SturgU  V.  CrmoninshiM,  4  Wheat.  U.  199,  200.  ^ 

*  Stunjts  V.  Crowninshield,  4  Wheat.  R.  122;  Farmers  and  Mtchanics  Bank  y.  Smith, 
6  Wheat.  R.  131  ;  Ogden  y.  Saunden,  12  Wheat.  R.  213. 
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parts  of  the  clause,  (bills  of  atteindcr  and  ex  post  facto  laws,}  as 
they  applied  to  retrospective  legislation,  fortified  the  conclusion, 
that  the  intention  in  this  part  was  only  to  prohibit  the  like  legis- 
lation. (4.)  That  the  known  history  of  the  country,  as  to  insol- 
vent laws  and  their  having  constilated  a  partof  thcaclinowledged 
jurisprudence  of  !<everal  of  the  slates  for  a  long  period,  forbade 
the  i<npposition,  that  under  such  a  general  phrase,  as  laws  im- 
pairing the  obligation  of  contracts,  insolvent  laws,  in  the  ordinary 
administration  of  justice,  could  have  been  intentionally  included. 
(6.)  That,  whenever  any  person  enters  into  a  contract,  his  assent 
may  be  properly  inferred  to  abide  by  those  rules  in  the  adminis- 
tration of  justice,  which  belong  to  the  jurisprudence  of  the 
conntry  of  the  contract  And,  when  he  is  compelled  to  pursue 
his  debtor  in  other  states,  he  is  equally  bound  to  acquiesce  in  the 
law  of  the  latter,  to  which  he  subjects  himself,  (ti.)  That  the 
law  of  the  contract  remaintu  the  same  everywhere,  and  will  be  the 
eatnc  in  every  tribunal.  But  the  remedy  necessarily  varies,  and 
with  it  the  elFect  of  the  constitutional  pledge,  which  can  only 
have  relation  to  the  laws  of  distributive  justice,  known  to  the 
policy  of  each  state  severally.  These,  and  other  auxiliary  grounds, 
which  were  illustrated  by  a  great  variety  of  arguments,  which 
scarcely  admit  of  abridgment,  were  deemed  satisfactory  to  the 
majority  of  the  court 

§  ISl^f).  The  minority  of  the  judges  maintained  their  opinions 
upon  the  following  grounds:  (1.)  That  the  words  of  the  clause 
in  the  constitution,  taken  in  their  natural  and  obvious  sense, 
admit  of  a  prospective  as  well  as  of  a  retrospective  operation, 
(2.)  That  an  act  of  the  legislature  does  not  enter  into  the  con- 
tract, and  become  one  of  the  conditions  stipulated  by  the  parties 
nor  does  it  act  externally  on  the  agreement,  unless  it  have  the 
full  force  of  law.  (3.)  That  contracts  derive  their  obligation 
from  the  act  of  the  parties,  and  not  from  the  grant  of  the  govern- 
ment. And  the  right  of  the  government  to  regulate  the  manner, 
in  which  they  shall  be  formed,  or  to  prohibit  such  as  may  be 
against  the  policy  of  the  state,  is  entirely  consistent  with  their 
inviolability,  after  they  have  been  formed.  (4.)  That  the  obliga- 
tion of  a  contract  is  not  identified  with  the  mcan-s  which  gov- 
ernment may  furnish  to  enforce  it;  and  that  a  prohibition  to 
pass  any  law  impairing  it  docs  not  imply  a  prohibition  to  vary 
the  remedy.  Nor  does  a  power  to  vary  the  remedy  imply  a 
power  to  impair  the  obligation  derived  from  the  act  of  the  par> 
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ties.  (5.)  That  the  history  of  the  times  justified  this  interpreta- 
tion of  the  clause.  The  power  of  changing  the  relative  situation 
of  debtor  and  creditor,  and  of  interfering  with  contracts,  had 
been  carried  to  such  an  excess  by  the  state  legislature,  as  to 
break  in  upon  all  the  ordinary  intercourse  of  society,  and  to 
destroy  all  private  confidence.  It  was  a  great  object  to  prevent 
for  the  future  such  mischievous  measures.  (6.)  That  the  clause, 
in  its  terms,  purports  to  be  perpetual;  and  the  principle,  to  be  of 
any  value,  must  be  perpetual.  It  is  expressed  in  terms  suffi- 
ciently broad  to  operate  in  all  future  times;  and  the  just  infer- 
ence, therefore,  is,  that  it  was  so  intended.  But  if  the  other 
interpretation  of  it  be  adopted,  the  clause  will  become  of  little 
effect;  and  the  constitution  will  have  imposed  a  restriction,  in 
language  indicating  perpetuity,  which  every  state  in  the  union 
may  elude  at  pleasure.  The  obligation  of  contracts  in  force  at 
any  given  time  is  but  of  short  duration ;  and  if  the  prohibition 
be  of  retrospective  laws  only,  a  very  short  lapse  of  time  will  re- 
move every  subject,  upon  which  state  laws  are  forbidden  to  oper- 
ate, and  make  this  provision  of  the  constitution  so  far  useless. 
Instead  of  introducing  a  great  principle,  prohibiting  all  laws  of 
this  noxious  character,  the  constitution  will  suspend  their  opera- 
tion only  for  a  moment,  or  excepting  preexisting  cases  from  it. 
The  nature  of  the  provision  is  thus  essentially  changed.  Instead 
of  being  a  prohibition  to  pass  laws  impairing  the  obligation  of 
contracts,  it  is  only  a  prohibition  to  pass  retrospective  laws. 
(7.)  That  there  is  the  less  reason  for  adopting  such  a  construc- 
tion, since  the  state  laws,  which  produced  the  mischief,  were 
prospective  as  well  as  retrospective.^ 

§  1390.  The  question  is  now  understood  to  be  finally  at  rest; 
and  state  insolvent  laws,  discharging  the  obligation  of  future 
contracts,  are  to  be  deemed  constitutional.  Still  a  very  impor- 
tant point  remains  to  be  examined ;  and  that  is,  to  what  contracts 
such  laws  can  rightfully  apply.  The  result  of  the  various  decis- 
ions on  this  subject  is,  (1.)  That  they  apply  to  all  contracts  made 
within  the  state  between  citizens  of  the  state.  (2.)  That  they  do 
not  apply  to  contracts  made  within  the  state  between  a  citizen 
of  a  state,  and  a  citizen  of  another  state.^     (3.)  That  they  do 


1  See  Ogdtn  y.  Saunders,  12  Wheat.  R.  p.  254  to  357. 

>  [Sec  Poe  V.  Dwk,  5  Maryland,  1 ;  Donnelly  v.  Coihd,  3  SeldeD,  500;  Springer  T. 
Fader,  2  Story,  R.  387  ;  WoodhuU  v.  Waynm',  Baldw.  300.] 
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not  apply  to  contracts  not  rriade  within  the  state.'    [(4.)  There 
remains,  however,  Ihc  case  where  a  contract  is  made  by  a  citizen 

'  [This  hns  Wn  nnilcrstaDd  not  10  npplv  to  roniraru  rando  out  of  ibe  utalo  between 
ciliiciiH  of  (lie  Blute  wbcre  the  law  cxUls,  and  wbere  llie  ducharfi:e  is  granted.  A/unA  v. 
Pvlimm,  3  Gniv,  551 .  In  a,  vrry  alilu  jiidgincnr,  Thomiu,  J.,  tlicro  eajd  ;  "  Tlii*  cue  U 
bcfure  us  u])on  an  agnxd  nlatcrnvnt  of  Hicts.  Evfon;  Ibo  8th  of  November,  1850,  tha 
plairililf  mid  ibo  defvndant  Piilnnm  rcKJdeJ  in  SpringHclJ.  On  that  duj  the  plaintiff 
went  into  thu  gtatc  of  Georgia,  hat  lor  a  tcmporurr  purpose ;  and  retaining,  we  think 
it  is  ciitin'ly  clear,  upon  the  fiictH,  bia  residence  and  domicil  in  Maaiiaehudetts.  Whiia 
in  Geort'ia  llie  pblintitf  WKSeni]>1«jrcd  by  the  dcfcndunn  to  auperintend  certain  mawnry 
which  [tie}rha(l  contracted  to  do  in  tbatHlatc.'  Tbcpiiiintiif  was  to  be  pniil  for  bia  aerricM 
inonthiy.  The  B;nvcmcnt  vas  mode  in  Ucorgin,  and  ibe  payments  wcm  to  be  moile  tfacre. 
How  Ion);  the  defendant  Putnam  remained  in  Georgia  docs  not  appear,  nor  whether  be 
went  tlierv  for  a  tcm;)urBiy  purpose,  otherwise  than  that  the  facts  find  him  a  rGsi<lent  id 
SprinKlieid  in  Koreinber,  18S0,  and  Hjnin  in  November,  1851,  when  he  filed  his  petition 
in  inwlTPiHT'.  The  first  publication  of  the  notice  of  the  issuing  of  the  wnrrant  wu  on 
the  ISthuf  November,  I85I,  at  which  llin«  theplaintilTwas  in  tkct  in  Georgia,  though 
n  resilient  and  ciiiun  of  Mnssneliusctcii.  The  pUintilT  returned  to  his  family  and  home 
on  the  llthof  March,  IBJS.    I'll  tn urn *s  diM-liargc  wiu  (n^nted  on  the  Tth  of  June,  18S3. 

"The  ilclit  which  in  the  fubjcct  of  llio  suit  wos  a  debt  provable  against  the  csialo  of 
Ibc  iuiiiilTVQt.  It  was  fuiiniled  on  a  contrncE  mode  after  the  insolvent  law  went  into 
oiicratiun.  It  wuii  due  to  a  jicrHin  rmident  within  the  commonwealtli  at  [be  time  of 
the  firi^t  ]>ublication  of  notii-c.  It  is  llierefiire  clearly  within  the  provisions  of  t  T  of  St. 
■  1838.  r.  iG3.  That  section  jimrideti  for  tlie  diwharee  of  the  debtor,  fiist.  from  all  debt* 
Mtunlly  proved  ai^nst  the  estiito ;  secondly,  from  all  ileliia  founded  on  future  coniracta 
made  within  this  conimonwealth,  or  to  be  iwrfonned  within  tlie  same ;  thinlly,  from  all 
debts  fuunib.ll  on  future  contmcts,  anil  due  to  any  persons  n-lio  glinll  bo  reiiident  within 
(Ite  common  wealth  at  the  time  of  the  tlr«t  publication  of  the  notice  of  the  issuing  of  the 
waniinl  in  inHolvenry. 

"This  contract  wni  also  made  with  a  citizen  of  Mussacbusetta ;  and  though  the  con- 
tract WU.1  entered  into  in  tlic  slnlc  of  Georgia,  and  ihc  paymcnia  were  to  1>e  made  there, 
yet  the  debt  which  resulteil  from  that  contract  followed  the  parties  to  Miusuehusett*, 
Mill  coulil  be  enforrcd  in  its  tribunals.  At  the  time  of  the  inatilotion  of  proccedingt  Id 
insolveni'y,  lioth  jmrtiei  were  citizens  nni)  resideuts  of  Massachusetts,  and  within  tba 
fall  jurisdietion  of  its  courts. 

"  The  pFccL<e  objection  which  is  made  to  the  pleading  of  this  ditehargc  in  bnr  is,  that 
the  debt  of  the  plaintilT  is  founded  on  a  contract  madi:  and  lo  bo  performed  in  another 
Uotc,  and  that  a  slnto  insolvent  Uw  cennot  attect  fuch  contract;  that,  though  tho 
debt  of  the  plainiiiT  is  clearly  within  the  provinions  of  tbc  statute,  yet  tin  ataiolo  itself, 
■o  fur  as  it  osHuines  to  aftecl  nintrac^ts  made  in  uiiollier  state,  is  not  valid  under  the 
eonslitutlori  of  ibe  Unitc<I  States. 

"  This  court  has  bad  freiiucnt  occasion  to  consider  the  Tatidity  and  extent  of  dia- 
chart'ca  obtained  under  the  insolvent  biw  of  I83S,  c.  163,  and  the  acta  additional 
thereto.  These  acts  are  rather  bankrupt  llum  insolvent  laws,  discharging  the  contract, 
■ud  nut  merely  tlic  person  of  the  debtor  or  bis  present  effects.  Tho  system  has  hccomo 
apparently  a  permanent  one,  part  of  Ibo  settled  policy  of  the  commonwealth.  In  tho 
.alM-ncc  of  unjr  legisbition  by  congress  upon  this  subject,  it  becomes  extremely  impor- 
tant, especially  to  a  community  so  deeply  engaged  in  commercial  purauita  as  our  own, 
to  as«-ertain,  ail  well  as  we  may,  what  power  the  atate  baa  in  this  respect,  or  rather  what 
are  tlie  limitatioiu  to  its  power,  imposed  by  the  coastilution  of  the  United  States 
Befote  ttic  eonatitution,  it  is  obvioits  to  remark,  the  power  to  poM  bankrupt  lawi  b^ 
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of  one  state  with  the  citizen  of  another,  but  which  by  its  terms 
is  to  be  performed  in  the  state  granting  the  discharge.     Such  a 


longed  to  the  state  as  part  of  its  sovereigntj.  It  has  been  impaired,  if  at  all,  bj 
some  provitsion  of  that  constitution  ;  the  powers  not  delegated  to  congress,  nor  pro- 
hibited by  it  to  the  states,  being  expressly  reserved  to  the  states.  The  power  existing 
in  the  states  to  pass  bankrupt  or  insolvent  laws  would  seem  to  be  limited  and  impaired 
by  two  provisions  only  of  that  constitution  ;  by  the  grant  of  the  power  to  congress  to 
pass  uniform  laws  on  the  subject  of  bankruptcies,  (art.  1,  ^  8,)  and  by  the  prohibition 
to  the  states  to  pass  any  law  impairing  the  obligation  of  contracts,  (art.  1,  ^  10). 

"  When,  after  the  most  mature  consideration,  it  has  been  settled  by  the  appropriate 
tribunal,  firpt,  that  the  power  given  to  congress  to  pass  bankrupt  laws  is  not  exclusive, 
and  that,  when  congress  does  not  exercise  the  power,  the  states  may ;  and  secondly, 
that  the  fair  and  ordinary  exercise  of  that  power,  by  a  state  law  which  operates  only 
upon  contracts  to  l>e  made  aflcr  the  Inw  takes  effect,  does  not,  within  the  meaning  of 
the  constitution  of  the  United  States,  impair  the  obligation  of  contracts,  I  have  never 
been  able  to  see  any  conflict  between  our  insolvent  acts,  taken  in  their  full  force,  and 
any  provision  of  the  constitution  of  the  United  States.  So  far,  however,  ns  the  qncs* 
tion  has  been  settled  by  the  decisions  of  the  supreme  court  of  the  United  States,  oar 
judgment  is  concluded. 

"It  may  l)e  well,  therefore,  to  ascertain,  as  precisely  as  we  may,  what  has  been 
decided  by  that  court.  It  is  well  to  bear  with  us  the  remark  of  Mr.  Chief  Justice  Mar- 
shall, in  the  case  of  Ogden  v.  Saunders.  '  It  is  a  general  rule,'  said  that  great  magistrate, 
'  expressly  recognized  by  the  court  in  Sturtfes  v.  Crotcninshieidf  that  the  positive  author- 
ity of  a  decision  is  coextensive  only  with  the  facts  on  whict^it  is  made.'  12  Wheat. 
333.  An(i  also  a  remark  of  the  late  Mr.  Chief  Justice  Parker,  who,  speaking  of  one  of 
Lord  Mansfield's  comprehensive  |;)ropositions,  said, '  It  is  unsafe  to  take  tiiese  general 
propositions  of  jadges,  however  eminent,  as  rules  of  decision ;  for  it  of^cn  happens  they 
are  limited  in  their  application,  although  not  in  their  expression.'  Bianchard  v.  Rus- 
tell,  13  Mass.  7.  These  suggestions  are  especially  applicable  where  eminent  judges 
have  reached  the  same  conclusion  for  very  different,  not  to  say  opposite  reasons,  and 
where  we  very  respectfully  bow  to  the  authority  of  a  decision,  without  l)cing  able  to 
give  to  it  the  assent  of  our  own  judgments.  Such  examination  will  show,  we  think, 
that  the  comments  upon  these  decisions  by  eminent  jurists  have  been  too  often  snbsti- 
tatcd  for  the  decisions  themselves. 

"The  first  case  is  that  of  Stunjis  v.  Crownwskield,  4  Wheat.  122.  The  plaintiff 
brought  an  action  against  the  defendant  as  the  maker  of  two  promissory  notes,  both 
dated  at  New  York,  March  23,  1811.  The  defendant  pleaded  a  discharge  under  an 
insolvent  law  of  New  York,  passed  April  3, 1811,  an  act  not  only  liberating  the  person 
of  the  debtor,  but  discharging  him  from  all  liability  for  any  debt  contracted  previous  to 
the  discharge.  It  was  held  that  such  discharge  was  not  a  good  plea  in  l>ar.  Mr.  Jus- 
tice Johnson,  12  Wheat.  273,  says  this  case  'must,  in  its  authority,  be  limited  to  the 
tenns  of  the  certificate ;  and  that  certificate  affirms  two  propositions ;  1st.  That  a  state 
has  authority  to  pass  a  bankrupt  law,  provided  such  law  does  not  impair  the  obligap 
tion  of  contracts,  within  the  meaning  of  the  constitution,  and  provided  there  bo  no  act 
of  congress  in  force  to  establish  a  uniform  system  of  bankruptcy,  conflicting  with  such 
law.  2d.  That  a  law  of  this  description,  acting  upon  prior  contracts,  is  a  luw  impair 
ing  the  obligation  of  contracts,  within  the  meaning  of  the  constitution.' 

"  The  case  hVMiUan  y.  M'Neill  was  decided  at  the  same  term.  4  Wheat.  209. 
M'Neill,  the  defendant  in  error,  brought  an  action  in  the  district  court  of  the  United 
States  in  Louisiana,  (a  court  having  circuit  jurisdiction,)  for  money  paid  by  him  at 
surety  npon  certain  ciutom-honse  bonds  given  by  M'Millan,  in  Charleston  (S.  C.)  in 
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contract  haa  been  eometimes  held  discharged  by  the  insolvent 
law.'j     111  all  these  cases  it  is  considered,  that  the  state  does  not 

1812,  both  parties  lieing  then  icai(li.'ntii  in  ChBrkvion.  M'MilUn  removed  (o  New 
Orleana,  nnd  in  1815  obla'iiiL-<1,  under  ati  tusolvcnt  luvr  of  Iiouisiana,  passed  in  IS08,  k 
diictiarRe  from  all  iluliu  then  due  or  owinc  by  Iiim.  It  vai  Itold  tlint  lliis  digrhnr^  did 
not  bar  tliv  defendant.  So  written  ojiinioii  wenis  to  have  been  (^iven  by  llie  eoart. 
Chief  Jiisiii«  iUrshall  in  rcporu'd  to  have  enid  itiai  tli«  ciue  wai  not  diBtinguiahiblo  in 
principle  from  that  of  HlHiytii  r.  CmmiiitMtld.  Thi»  maj  lie  ineorrert,  as  llic  ca»e  it 
not  veiy  carvfullv  ivported,  the  murKitoil  note  staiini;  imporfcrtlj'  the  point*  decided. 
In  givins  tlie  dli>»cnlin[;  opinion  in  O^at  v.  HiaiMUn,  li  Wheat.  333.  Chief  Juitica 
lIoTfhall  BnyB :  '  In  Jf  A«"W  v.  jrMUIan,  iht  rontract,  tbough  anb«t([ucnt  lo  Ihe  pa«- 
M|;i>  of  the  net,  woa  made  in  a  different  state,  bj  ppiwonii  residing  in  that  state,  and  eon- 
■eiiuently  witboni  any  view  to  the  luw  tlio  bcnetll  of  whieh  •Hut  claimed  by  tha  debtor.' 
In  the  lUiiiu  caic  lOi/drn  v.  Saundrn),  Mr.  Ju>^tirc  Joiinson,  in  tlic  first  opinion  pro- 
nounced by  him,  fayH  tlic  principle  oflimied  in  3PiHIIaH  v.  Jr.VciV/,  was '  nothing  mora 
than  tliiit :  that  insolvent  Uiwa  have  no  cxtratetritoriul  operation  upon  the  coniracu  of 
Other  HtnteH ;  that  llic  prindplc  is  apijUcuble  as  well  to  tbe  disrliarges  given  under  tha 
laws  of  tlie  ritutes,  ok  of  foreign  countries '  —  a  |irinri|)tu  it  will  bo  well  to  CMrry  witli  u» 
when  we  come  to  consider  tbe  point  ujion  wiiich  tbe  raBO  of  Oyden  v.  Saunden  finally 
ttimed. 

"  Rut  luking  the  easo  of  APMillan  v.  M'y'n'S  in  ilK  full  hreadlh,  it  detcnninci  only 
that  a  comrai-t  made  in  Suuih  Carolina,  beiween  panie"  domiciled  there,  would  not  ba 
barred  by  n  di:<rhargc  sul>se<[ucntiy  obtained  in  I^nixiana,  a  state  in  wliicli  llic  con- 
tract was  not  made  or  to  lie  performed,  and  in  wiiich  tlic  plaiutiS'  and  creditor  wot  not 
a.  resident  wlien  tlic  diseharin  wu  obtained.  , 

"  The  ease  of  Fiirmfrt  and  MiekiKiiii  ftint  of  Pemnslivnia  v.  Smilh,  6  Wheat.  131, 
was  uiMii  a  dihcharKe  of  a  contract  under  a  law  jioMied  subsequently  to  the  making  of 
the  conlract ;  and  llic  only  difference  in  fort  from  ^iiiytt  v.  CroamiialiiM  WA»  that 
both  jmriics  were  citizens  of  titc  slate  wlicre  ihe  cuncrnct  was  mode  and  the  diseharg* 
obtained. 

"  In  t^ijilta  r.  Sanndirt,  IS  Wlicat.  21.1,  the  facts  were  as  follows  ;  Rnnndcts,  a  citixcn 
of  Kentucky,  brought  an  action  of  asiiumpsit  ogainet  Ogden,  Clicn  a  citiien  or  Loniii- 
nna,  declaring  upon  certain  bills  of  exchange  drawn  in  ISOG,  by  one  Jordan,  of  Lex- 
ington (Ky.),  ujion  Ogden,  then  a  cillien  and  resilient  of  New  York,  accepted  by  Og- 
dcn  in  New  York,  and  protested  for  non-payment.  Ogileii  obtained  a  discharge  under 
the  insolvent  act  of  New  York  paised  in  1801,  and  Niiliscqocntly  removed  lo  New 
Orleans.  To  ibia  action,  brought  in  the  district  coart  of  Louisiana,  he  pleaded  in  bar, 
among  other  defences,  the  discharge  obtaineil  in  New  York,  ll  was  decided  by  a 
imijonty  of  llic  court  that  «ucll  certiticalc  of  discharge  was  not  a  bar  ;  and  tlie  gicat, 
we  might  my  tbe  only,  qocslion  discnMcd,  and  upon  which  the  screngtb  of  counsel  and 
judges  was  spent,  was  wliclhcr  a  state  insolvent  law,  aire<'(iiig  only  conlracts  made  after 
tbo  passage  of  the  art,  was  unconsiitulional,  on  llie  ground  tliat  it  impaiiod  Ihe  oblige 
tion  of  cuniracls.  The  majority  of  the  court  licid  that  each  a  hiw  did  not  impair  the 
obligation  of  contracts. 

"  Tosicil  by  the  excellent  rule,  tliat  the  authority  of  ilic  decision  is  coextensive  onlj 
with  the  facts,  tiiai  case  decided  that  a  contract,  made  in  one  state,  not  in  terms  to  be 
pcrlbrmcd  theiv,  but  payable  to  the  liolder  wherever  be  might  be,  was  not  di 
by  a  ecrtitii!3le  obtained  in  New  York,  a«  agaitiBi  a  creditor  residing  in  anoti 
tbe  time  uf  the  iaccplion  of  tlie  conlracl,  and  at  the  lime  of  the  diicbargo. 

'  Baktr  T.  Sribner,  3  Grs.y,  43. 
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possess  a  jurisdiction,  coextensive  with  the  contract,  over  the 
parties ;  and  therefore,  that  the  constitution  of  the  United  States 

"  Yet  there  is  a  diflBcnlty  in  regard  to  the  case  of  Ogden  v.  Saunders^  viewed  simply 
as  authority.  It  is  this  :  The  opinion  of  the  majority  of  the  court,  given  by  Mr.  Jus- 
tice Johnson,  is  put  on  two  distinct  grounds.  The  first  is  a  question  of  the  conflict  of 
laws.  Expressed  in  a  word,  it  is  that  a  bankrupt  law  has  no  extraterritorial  effect ; 
and  that  a  court  sitting  in  one  country  is  not  to  be  concluded  by  a  discharge  obtained 
in  another,  though  that  other  was  the  country  of  the  origin  of  the  contract. 

"  It  is  true  that,  ptvprt'o  viyore,  a  bankrupt  law  has  no  extraterritorial  force.  What 
effect  is  to  be  given  to  it  in  other  countries  is  a  question  of  comity.  But  the  decision  of 
the  supreme  court  of  the  United  States  upon  the  question,  what  cffe^rt  is  to  be  given  to 
a  discharge  under  a  foreign  bankrupt  law,  though  entitled,  of  course,  to  the  highest 
respect,  does  not  conclude  us.  And  this  court,  upon  mature  consideration,  has  taken 
a  ver}'  difTcrcnt  view  of  the  question  of  international  law  and  duty,  from  that  expressed 
in  Ogdtn  v.  Saunders.    May  v.  Breeds  7  Cush.  1 5. 

"  It  is  only  upon  the  second  ground,  as  a  question  of  constitutional  law,  that  we  are 
concluded  by  the  decision,  and  that  to  the  exact  extent  to  which  the  facts  go. 

"  It  is  difficult  to  understand  the  reasons  upon  which  the  ultimate  decision  in  Ogden 
y.  Saunders  rests ;  still  more  so,  to  find  in  the  case  a  satisfactory  rule  to  be  applied  to 
new  cases  as  they  arise.  Mr.  Justice  Johnson,  in  concluding  this  opinion,  says  that 
the  propositions  he  has  sought  to  maintain  are, '  1st.  That  the  power  given  to  the  Uni- 
ted States  to  pass  bankrupt  laws  is  not  exclusive  ;  2d.  That  the  fair  and  ordinary  exer- 
cise of  that  power  by  the  states  does  not  necessarily  involve  a  violation  of  the  obliga- 
tion of  contracts ;  muito  fortiori  of  posterior  contracts ;  3d.  But  when,  in  tlie  exercise  of 
that  power,  the  states  pass  beyond  their  own  limits  and  the  rights  of  their  o^n  citizens, 
and  act  upon  the  rights  of  citizens  of  other  states,  there  arises  a  conflict  of  sovereign 
power,  and  a  collision  with  the  judicial  powers  granted  to  the  United  States,  which  ren- 
ders the  exercise  of  such  a  power  incompatible  with  the  rights  of  other  states,  and  with 
the  constitution  of  the  United  States.'    12  Wheat.  369. 

"  Without  proposing  now  a  thorough  examination  of  the  opinion,  we  may  bo  permit- 
ted to  remark,  1 .  That  the  fair  and  onlinary  exercise  of  the  power  to  pass  bankrupt 
laws,  rcser\*ed  to,  and  still  existing  in  the  states,  would  seem  to  be,  to  pass  bankrupt 
laws  as  they  were  well  and  familiarly  understood  at  the  time  the  constitution  was 
adopted. 

"  2.  That,  when  the  court  had  determined  that  a  bankrupt  or  insolvent  law  had  no 
extra-territorial  force  or  effect,  it  is  diflScult  to  see  how  it  could  act  injuriously  upon  the 
rights  of  citizens  of  other  states,  or  produce  any  conflict  of  sovereign  powers  or  any  col- 
lision with  the  judicial  powers  granted  to  the  United  States.  If  the  whole  force  and 
eflfect  to  be  given  to  a  bankrupt  laW  in  another  state  or  country  depend  upon  the 
comity  of  that  other  state  or  country,  it  would  seem  there  could  be  no  conflict  of  sover- 
eign powers.  Or  if  the  federal  court,  sitting  in  a  state  other  than  that  where  the  dis- 
charge is  granted,  should  or  should  not  give  force  to  such  discharge,  we  cannot  perceive 
that  any  collision  would  arise  with  the  judicial  powers  granted  to  the  United  States. 

"3.  To  say  that  because,  as  between  citizens  of  different  states,  the  constitution  had 
established  separate  tribunals  for  the  determination  of  issues  of  law  or  fact,  a  state 
could  not  folly  exercise  its  reserved  powers,  is  but  to  say,  that  to  establish  a  tribunal 
to  adjudicate  upon  these  rights  is  to  impair  or  destroy  the  rights  themselves. 

"  A  state  having  the  power  to  pass  a  bankrupt  law,  exercises  that  power  by  the  pas- 
sage of  a  law  not  conflicting  with  any  law  of  congress,  nor  impairing  the  obligation  of 
contracts.  It  dischai^es  all  future  contracts  made  or  to  be  performed  within  the  state, 
and  aU  contracts  between  persons  who  have  Toluntarily  submitted  to  the  jurisdiction  ot 
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protects  them  from  prospective  as  well  as  retrospective  legisla- 
tion.^    Still,  however,  if  a  creditor  voluntarily  makes  himself  a 


ita  rourta  buCon:  [he  ilUchnr^  is  obtained.  Surh  a  law  furnuliei  a  rule  only  lo  its  own 
trilmmilii.  it  act'ks  to  go  no  furtlier.  Ita  cSoct  in  olhvr  atatea  and  before  other  iribu- 
nala  it  leaves  Tor  them  lu  Uctorminc. 

"  Mr.  Juslii'C  Joimson,  in  liJa  timl  opinion  in  (lie  case  of  O^cn  v.  Saunden,  irhose 
prindplM  Mcm  10  be  in  conflict  wiili  thoac  of  Uio  second,  aay* :  '  It  is  not  pretended 
tlwt  tbiit  diavljurgc  could  oiHirotc  upon  tUe  rights  of  the  citbten  of  an  v  otiicr  Ktatc,  nnlcss 
bU  eonimct  ia  ciiteri!d  into  in  tiic  state  tliat  kuvc  it,  or  unless  he  hud  voluntarily  sub- 
mitted himself  to  tlic  lex  /ori  of  tlic  state  bufuru  the  iliacliar);*) ;  in  both  nhii'h  instance* 
be  ii  subjected  to  its  cffecta  by  his  own  voluntary  act.'  12  Wheat.  3S1.  Asnin; 
'  WhcneTet  an  individual  enters  into  a  contract,  I  think  his  aaicnt  la  to  be  iutiirTed  to 
abide  by  thoM  rules  in  the  adminbtrjlion  of  juKtiec  which  belong  to  the  jorispnidcnce 
of  (lie  munliy  of  the  coiitruct.  And  wlicn  compelled  to  pursue  hia  debtor  in  other 
ittttcs,  he  is  ci[uii!ly  liound  to  acquieaoe  in  the  laws  uf  the  forum  to  which  he  eubjccta 
himself.'  IS  Wlicat.  ^S5,  These  remarka  apjity  with  at  least  equal  (brcc  to  contracta 
which  in  terms  uru  to  lie  porfomicU  within  tlic  state  where  tbo  diachorgc  ia  fi^anted, 
aueh  contructs  living  made  in  view  of  the  laws  of  the  place  of  pcifonnancc,  and,  as  it 
were,  adopiing  those  laws  into  the  mntructs. 

"  We  are  aware  that  in  ihc  case  uf  Boi/le  y.  Xurharif,  liereafter  referred  to,  Mr.  Chief 
Justice  Mnrillall  aiul  Mr.  Justice  Story  t/ay  that  the  ullimatc  opinion  given  by  Mr.  Jus- 
tice Juhnaun,  in  tlic  cose  of  (hftm  v.  Sauuihrt,  waa  concurred  in  and  adopted  by  tbo 
three  jnilgcs  wlio  were  in  the  minority  u|ioo  the  general  question  of  the  coiialitiitional- 
ilj  of  tlie  insolvent  law,  and  that  whatever  princijilcs  arc  estabtLilied  in  that  opinion, 
•re  the  selilfd  rule  of  the  court.  But  tliough  these  stotcnicnta  may  lead  us  to  tbo  ex- 
anitnalion  of  the  views  expressed  in  that  opinion  with  greater  defcrenro  and  respect, 
and  with  a  j^rcaicr  distiuMt  of  our  onii  judgment,  when  found  to  differ  from  tlieni,  wo 
do  not  peri-eive  that  they  give  to  tliat  opinion  any  new  force,  as  an  aultioritBli\'o  jirecc- 
dcnt,  bindiiij;  other  tribunals.  Nor  can  one  bil  to  iicrccive  that  the  distinguished 
judgex,  who  were  of  opinion  that  a  ttnte  liaukrupt  law,  even  as  it  affected  future  eon- 
traels,  wuii  a  law  impairing  their  obligation,  luul  tlic  nio«t  clear  and  eoncluiiive  reason 
for  concurrence  in  the  judgment,  and  were  not  ciniipcUcJ  to  rely  upon  the  doubtful  and 
^IHcnlt  ronrsc  of  reasoning  which  led  Mr.  Justice  Johnson  to  the  aamc  result. 

"  But  we  proceed  with  the  examination  of  ilie  caica  decided  by  tlio  supiemc  court  of 
the  United  Si.iles. 

"Ill  that  of  .^Jluw  V.  IlMant,  12  Wheat.  3G9,  aale,  bills  were  drawn  by  the  plaintiff, 
then  a  nlixen  and  resident  of  Mossaehuaetts,  ujion  the  defendant,  then  a  citiien  and 
resident  of  New  York,  nut  paj-ablo  in  terms  at  New  York,  in  legal  elfeel  payable 
wherever  the  holder  niiglit  he.  The  defendant  obtained  a  discharge  in  New  York,  and 
subsequently  moved  to  Dhio,  in  the  rourt  of  which  stale  the  action  waa  brought.  Tbo 
court  of  Ohio  held  the  discharge  waa  a  good  bur.  The  supreme  court  of  the  United 
States  reversed  the  judgment,  saying  only  that  lliu  decision  in  Ogden  v.  Saiuidai  aaut 
govern  tlie  case. 

"  In  Cla^  V.  Smith,  3  Pet.  41 1 .  it  was  decided  that  if  a  eieditor  who  is  a  citizca  of 
one  state  voluntarily  make*  liiiiisclf  n  party  to  proceedings  under  the  insolvent  law  of 
another  state,  and  his  debtor  olitaina  a  diaehurgc  in  such  proccedjngi,  liis  debt  ii  ro- 

"  In  Ba^e  v.  Zacharit,  6  Pet.  S35,  Boyle,  a  lesident  at  Baltimore,  consigned  a  brig 
»  %fM  V.  Saundcn,  IS  Wheat.  R.  358;  J/r.Uu/fan  v.  JfcXtill.  4  Wheat.  B.  SOS. 
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party  to  the  proceedings  under  an  insolvent  law  of  a  state, 
which  discharges  the  contract,  and  accepts  a  dividend  declared 

to  the  defendants,  merchants  at  New  Orleans.  The  brig  was  attached  at  New  Orleans 
for  the  debt  of  Boyle,  the  defendants  became  security  for  the  attachment,  released  the 
brig  and  altimatcly  paid  the  judgment  recovered  against  Boyle.  Boyle  obtained  a  dis- 
charge under  the  insolvent  laws  of  Mar^-land.  It  was  held  that  the  implied  obligation 
to  indemnify  the  assignees  was  a  Ix>uisiana  contract,  and  was  not  discharged  under  the 
law  of  Maryland.  The  case  was  decided  upon  the  authority  of  Oyden  v.  Saunders,  It 
was  a  contract  with  citizens  of  another  state,  made  in  that  other  state,  and  to  be  per- 
formed there. 

"  In  JSuydam  y.  Broadruxx,  14  Pet.  67,  it  was  decided  that  a  statute  of  the  state  of 
Alabama,  barring  all  actions  at  law  against  the  executors  and  administrators  of  estates 
judicially  declared  insolvent,  could  not  be  pleaded  as  a  bar  to  an  action  by  a  citizen  of 
another  state  in  the  circuit  court  of  the  United  States.  It  is  to  be  observed  that  the 
statute  of  Alabama  expressly  excepted  debts  contracted  out  of  the  state. 

"  In  the  last  case  which  has  come  under  the  consideration  of  the  supreme  court  of 
the  United  States,  Cook  v.  Moffat,  5  How.  295,  the  action  was  brought  upon  notes 
drawn  and  dated  at  Baltimore,  but  delivered  in  New  York,  in  payment  for  goods  pur- 
chased there.  It  was  held  that  the  notes  were  payable  in  and  to  be  governed  by  the 
laws  of  New  York,  and  that  a  discharge  of  the  defendant,  under  the  provisions  of  the 
insolvent  law  of  Maryland,  was  not  a  bar  to  the  action.  This  case  seems  to  have  been 
decided  upon  the  authority  of  AVMiUan  v.  M'Neill  and  Boyle  v.  Zacharie. 

"  This  case  does  not  enable  us  the  better  to  understand  the  principles  upon  which  the 
leading  case  of  Ogden  v.  Saunders  was  decided.  The  majority  of  the  court  *  do  not 
deem  it  necessary  to  vii\dicate  the  consistency  of  the  propositions  ruled  in  that  case, 
with  the  reasons  on  which  it  appears  to  have  been  founded.'  5  How.  309.  We  cannot 
help  expressing  our  regret  that  such  vindication  was  thought  unnecessary.  As  the  case 
of  Ogden  v.  Saunders  has  been  supposed  to  impose  important  restrictions  upon  the 
rights  and  powers  of  the  states ;  as  it  was  decided  by  a  majority ;  as  it  apparently  rests 
on  two  distinct  grounds — one  of  international,  the  other  of  constitutional  law  —  the 
first  of  which  would  not  be  conclusive  upon  the  state  courts,  and  the  other  of  which 
would ;  as  the  reasons  of  the  decision,  and  its  operation  and  effect,  have  been  very  dif- 
ferently understood  by  the  courts  and  by  the  profession  ;  it  seemed  extremely  desirable 
that  the  reasons  for  the  rule  it  established  should  be  reexamined,  and  its  just  limitations 
and  boundaries  defined.  As  it  is,  with  the  different  and  conflicting  views  expressed 
by  five  of  the  learned  judges  of  the  court,  the  whole  subject  is  left  in  greater  uncer- 
tainty, if  possible,  than  before. 

"  The  opinion  of  the  majority  of  the  court,  wo  must  say  with  great  respect  and  defer- 
ence, repeats  the  error  in  the  reasoning  of  Mr.  Justice  Johnson,  in  his  second  opinion  in 
Ogdtn  V.  Saunders ;  and  while  it  holds  that  state  bankrupt  laws  can  have  no  effect  in 
any  forum  beyond  their  own  limits,  unless  by  comity,  it  assumes  that  in  point  of  fact 
they  have  such  effect,  and  for  that  reason  and  to  that  extent  are  unconstitutional.  '  It 
is  true,'  say  the  learned  court,  '  that,  as  between  the  several  states  of  this  union,  their 
respective  bankrupt  laws,  like  those  of  foreign  states,  can  have  no  effect  in  any  fomm 
beyond  their  respective  limits,  unless  by  comity.  But  it  is  not  a  necessary  conse- 
quence, that  state  courts  can  treat  this  subject  as  if  the  states  were  wholly  foreign  to 
each  other,  and  inflict  her  bankrupt  laws  on  contracts  and  persons  not  within  her  lim- 
its.' 5  How.  308.  It  is  not  easy  to  see  how  the  states,  if  they  were  wholly  foreign  to 
each  other,  could  inflict  on  contracts  and  persons  not  within  their  limits,  laws  which  can 
have  no  effect  beyond  those  limits,  except  by  comity.  But  they  may  pass  laws  having 
effect  within  those  limits,  and  binding  at  least  their  own  courts,  leaving  the  effect  in 
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under  such  law,  he  will  be  bound  by  his  own  act,  and  be  deemed 
to  have  abandoned  his  extraterritorial  immunity.*     Of  course, 


other  states  and  coantrics  to  be  determined  by  their  own  tribunals.  '  It  is/  saj  the 
court,  '  bccan^  the  states  are  not  foreign  to  each  other,  and  because  of  the  restraint  on 
their  powers  of  legislation  on  the  subject  of  contracts,  and  the  conflict  of  rights  arising 
from  the  pc<^uliar  relations  which  our  citizens  bear  to  each  other,  as  members  of  a  com- 
mon goyemment,  and  yet  citizens  of  independent  states,  that  doctrines  have  been  es- 
tablished, on  this  subject,  apparently  inconsistent  and  anomalous.'  5  How.  308.  We 
do  not  appreciate  this  difficulty.  The  power  to  pass  bankrupt  laws  existed  originallj 
in  the  states ;  it  is  limited  only  by  the  provisions  of  the  constitution ;  those  limitations 
are  that  they  shall  not  impair  contracts,  or  conflict  with  an  existing  law  of  congress. 
Subject  to  these  limitations,  the  states,  on  this  subject,  are  foreign  to  or  independent  of 
each  other;  and  it  is,  we  submit,  by  assuming  that  they  are  not  so  independent,  but 
that  their  rights  and  powers  have  been  limited  and  impaired  not  by  any  express  power 
given  to  congress,  nor  any  prohibition  to  the  states,  but  by  the  mere  creation  of  separate 
tribunals  to  determine  questions  arising  between  the  different  states  and  their  dtizenty 
that  this  inconsistency  and  anomaly,  real  as  well  as  apparent,  have  wholly  arisen. 

"But  without  entering  at  Itirge  into  so  wide  a  field  of  discussion,  we  content  our- 
selves, as  in  Britjkam  v.  Henderson^  1  Cush.  434,  with  referring  to  and  expressing  our 
concurrence  in  the  views  stated,  in  this  case  of  Cook  v.  Moffat,  by  the  eminent  mogit- 
trato  who  presides  over  the  supreme  court  of  the  United  States.    5  How.  310. 

"  In  this  state  of  the  opinions  of  that  tribunal  to  which,  on  these  subjects,  we  look  foi 
guidance,  we  know  of  no  safe  rule  but  stare  decisis,  and  yet  not  go  beyoud  the  precise 
limits  of  the  decisions. 

"  That  court  bus  decided  that  the  power  of  congress  to  pass  a  bankrupt  law  is  not 
exclusive ;  that  the  exercise  of  that  power  by  the  states,  as  to  future  contracts^  does  not 
im])uir  tlieir  obh'gation  ;  that  a  contract  made  and  to  bo  performed  in  one  state  is  not, 
OS  againv«<t  a  citizen  of  that  state,  discharged  by  a  certificate  obtained  under  the  laws  of 
another  state,  though  sui-h  laws  were  passed  l)cfore  the  inception  of  the  contract ;  that 
a  discharge  under  the  laws  of  the  state  where  the  contract  was  made,  but  not  to  be  per- 
formed, could  not  be  pleaded  in  bar,  in  the  circuit  court  of  the  United  States,  against  a 
creditor,  a  citizen  of  another  state  at  the  time  of  the  origin  of  the  contract  and  of  the 
discharge ;  that  the  same  is  true  when  the  action  is  brought  in  the  courts  of  a  state 
other  than  that  of  the  origin  of  the  contract ;  that  a  creditor  of  one  state,  who  voluntOr 
rily  makes  himself  a  party  to  insolvent  proceedings  in  another  state,  is  bound  by  the 
result. 

"  That  court  has  not  decided  that  a  contract  which  is  in  terms  to  be  performed  with- 
in the  state  where  the  discharge  is  granted,  may  not  bo  barred  by  such  dischaige,  as 
against  a  citizen  of  another  state,  seeking  to  enforce  the  contract  in  the  state  where  the 
contract  was  to  Ikj  perfonned,  and  where  tlic  discharge  was  obtained. 

**  Nor  has  it  decided  the  question  raised  in  the  case  at  bar,  where  the  contract  was 
made  with  a  citizen  of  the  state  where  the  discharge  is  granted,  and  of  which  both  cred- 
itor and  debtor  were  citizens  at  the  time  of  the  proceedings  in  insolvency,  though  the 
contnict  itself  was  entered  into  in  another  state.  On  the  other  hand,  a  careful  exami- 
nation of  the  cases  leads  to  the  conclusion  that  this  is  not  within  any  of  the  reasons  upon 
which  they  seem  to  have  been  determined. 

"  We  do  not  forget  that  the  result  of  these  decisions  has  been  more  broadly  stated  by 
eminent  jurists.  Mr.  Justice  Story,  in  his  Commentaries  upon  the  Constitution,  ^  1390, 
stating  this  result,  and  to  what  contracts  state  insolvent  or  bankrupt  laws  may  lawfully 


1  Clay  Y.  Smith,  3  Peters's  Sup.  R.  411. 
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the  constitutional  prohibition  does  not  apply  to  insolvent,  or 
other  laws  passed  before  the  adoption  of  the  constitution,  oper- 

apply,  says,  '  that  they  do  not  apply  to  contracts  mado  within  the  state  between  a  citi- 
zen of  the  state  and  a  citizen  of  another  state/  and  '  that  they  do  not  apply  to  contracts 
not  made  within  the  state.'  In  Springer  v.  Fotter,  2  Story,  R.  387,  the  same  judge 
says :  '  The  settled  doctrine  of  the  supreme  court  of  the  United  States  is,  that  no  state 
insolvent  laws  can  discharge  the  obligation  of  any  contract  made  in  the  state,  except 
such  contracts  as  are  mado  between  citizens  of  that  state/  Chancellor  Kent,  in  2  Kent, 
Comm.  (6th  ed.)  393,  says : '  The  doctrine  of  the  supreme  court  of  the  United  States,  in 
Ogden  v.  Saunders,  is,  that  a  discharge  under  the  bankrupt  law  of  one  country  docs  not 
affect  contracts  made  or  to  be  executed  in  another.'  If  he  refers  to  the  doctrine  of  the 
court  upon  the  question  as  one  of  international  law,  such  is  the  result.  If,  however,  he 
means  that  such  is  the  doctrine  of  constitutional  law,  in  relation  to  the  discharge  under 
state  insolvent  laws,  we  can  only  say,  with  regard  to  this  statement,  as  with  regard  to 
the  statements  of  Mr.  Justice  Story,  that,  though  we  have  the  highest  respect  for  the 
opinions  of  those  eminent  jurists,  yet  in  the  reported  decisions  of  that  court,  we  can  find 
no  case  that  goes  to  that  length.  We  can  find  no  case  in  which  it  has  been  held  that  a 
contract,  though  made  in  another  state,  may  not  be  discharged  by  a  state  insolvent  law, 
where  both  creditor  and  debtor  are  citizens  of  the  state  granting  the  discharge,  and  sub- 
ject to  the  jurisdiction  of  its  courts.  It  is  quite  plain  that  Mr.  Justice  Stor}',  in  his 
commentaries,  had  not  a  case  like  this  in  his  mind,  from  the  reason  given  by  him  for 
such  conclusion,  which  is,  '  that  the  state  does  not  possess  a  jurisdiction  coextensive 
with  the  contract,  over  the  parties.' 

"  Nor  will  it  be  found,  upon  a  careful  examination  of  the  decisions  of  our  own  court, 
that  any  decision  has  gone  beyond  the  line  of  the  cases  decided  in  the  supreme  court  of 
the  United  States. 

"  The  first  case  that  arose  in  this  court  after  the  case  of  Ogden  v.  Saunders,  that  of 
Braynard  v.  Marshall,  8  Pick.  194,  was  of  a  negotiable  note  made  at  New  York,  bat 
indorsed  for  a  valuable  consideration  to  a  citizen  of  Massachusetts,  before  the  discharge 
of  the  debtor  in  New  York.  Such  a  note  is  payable  anywhere ;  it  is  a  promise  to  pay 
whosoever  shall  be  the  holder.  This  case  was  within  the  rule  of  Ogden  v.  Saunders,. 
and  Shaw  y.  Rcbbins.  Mr.  Chief  Justice  Parker,  in  giving  the  opinion  of  the  court, 
n  states  rather  what  he  deems  the  effect  of  the  reasoning  in  Ogden  v.  Saunders,  than  the- 
precise  point  decided. 

"In  Belts  V.  Bagley,  12  Pick.  572,  a  dischai^  obtained  in  New  York  was  held  good! 
in  this  state,  the  contract  having  been  made  in  New  York,  and  to  be  performed  there, 
both  parties  being  citizens  of  that  state. 

"  Agnew  v.  PlcUt,  15  Pick.  417,  stands,  if  at  all,  on  the  decisions  in  Ogden  v.  Saunders 
and  Shaw  y.  Robbins,  but  is  in  conflict  with  Clay  y.  Smith,  4  Pet.  411,  and  cannot  be 
regarded  as  law. 

**Saii>ge  y.  Marsh,  10  Met.  594,  was  like  Brainard  y.  Marshall,  It  was  upon  a  note, 
negotiable  and  payable  to  a  firm  in  New  York,  not  a  contract  to  be  performed  within 
this  commonwealth,  nor  a  case  where  the  parties  were  citizens  of  this  state  at  the  time 
of  the  contract,  or  of  the  institution  of  proceedings  in  insolvency.  There  is  an  inti- 
mation by  the  learned  judge  who  delivered  the  opinion  of  the  court,  that  the  decided 
cases  seemed  to  go  further,  and  to  hold  the  doctrine  that  insolvent  laws  can  only  oper- 
ate upon  those  who  are  citizens  of  the  state  where  the  law  is  passed.  Such,  we  think, 
upon  a  careful  examination,  is  not  the  result. 

"  Fiske  y.  Foster,  10  Met.  597,  and  Woodbridge  y.  Men,  12  Met.  470,  are  identical  in« 
principle  with  Savoge  y.  Marsh. 

"  In  the  case  of  Brigham  y.  Henderson,  1  Cosh.  430,  both  partiefl  were  sesident  in  this 

YOL.  n.  35 
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ating  upon  contracts  and  rights  of  property  vested,  and  in  esse 
before  that  time.^  And  it  may  be  added,  that  state  insolvent 
laws  have  no  operation  whatsoever  on  contracts  made  with  the 
United  States ;  for  such  contracts  are  in  no  manner  whatsoever 
subject  to  state  jurisdiction.^ 

§  1391.  It  has  been  already  stated,  that  a  grant  is  a  contract 
within  the  meaning  of  the  constitution,  as  much  as  an  unexe- 
cuted agreement  The  prohibition,  therefore,  equally  reaches  all 
interferences  with  private  grants  and  private  conveyancesi  of 
whatever  nature  they  may  be.  But  it  has  been  made  a  ques- 
tion, whether  it  applies,  in  the  same  extent,  to  contracts  and 
grants  of  a  state  created  directly  by  law,  or  made  by  some 
authorized  agent  in  pursuance  of  a  law.  It  has  been  suggested, 
that,  in  such  cases,  it  is  to  be  deemed  an  act  of  the  legislative 
power ;  and  that  all  laws  are  repealable  by  the  same  authority 


state  when  the  contract  was  made.  It  was  made  and  to  be  performed  in  this  common- 
wealth. After  the  making  of  the  contract,  but  in  pursuance  of  an  intention  formed 
before  it  was  made,  and  prior  to  tlie  institution  of  proceedings  in  insolvency,  the 
plaintiff  removed  to  another  state.  It  was  held  that  the  discharge  was  a  bar  to  an 
action  brought  on  the  contract  in  the  courts  of  this  state. 

"  Ildey  V.  Merriam,  7  Cush.  942,  was  an  action  for  the  price  of  goods  sold  to  the  de- 
fendant by  the  plaintiff  through  an  agent,  the  plaintiff  being  at  the  time  and  ever  after 
a  citizen  of  Maine.  The  payment  was  not,  in  terms  or  by  effect  of  law,  to  be  made  in 
this  state.  The  rule,  as  settled  in  Savoi/e  v.  Marsh,  is  too  broadly  stated ;  the  case 
itself  is  dearly  within  the  rule. 

"  Clark  y.  Ilatchf  7  Cush.  455,  was  an  action  upon  a  note  payable  to  the  treasorcr  of 
the  state  of  Connecticut,  or  his  successor — a  contract,  in  legal  effect,  to  be  performed 
in  that  state.    It  was  held  that  a  discharge  obtained  here  did  not  bar  it. 

"  Scn'bner  v.  Fisher ,  2  Gray,  43,  was  an  action  upon  a  contract  which,  by  its  terms, 
was  to  be  performed  in  this  commonwealth  though  made  in  New  York.  A  discharge 
obtained  under  our  insolvent  laws  was  held  a  good  bar. 

"  The  case  before  us,  then,  is  a  new  one.  It  is  witliin  the  direct  provision  of  the  stat- 
ute. It  arises  in  the  courts  of  the  state  where  the  discharge  was  obtained ;  between 
parties  each  of  whom  was  a  citizen  and  resident  of  the  state  at  the  time  of  the  dis- 
charge ;  and  the  plaintiff,  if  not  both  parties,  at  the  time  the  contract  was  made.  A 
question  between  its  own  citizens,  it  can  lead  to  no  conflict  of  the  state  with  other 
states  or  their  citizens,  or  with  the  judicial  powers  of  the  United  States. 

"  To  the  suggestion  that  the  validity  of  the  discharge  must  be  governed  by  the  law  of 
the  origin  of  the  contract,  the  answer  is  obvious.  It  is  that  there  is  no  apparent  con- 
flict ;  and  if  there  were,  that  the  effect  to  be  given  to  the  lex  loci  contractus  is  matter  of 
comity,  and  must  yield  to  the  express  provisions  of  positive  law.  When  the  lex  Ud 
and  the  lex  fori  come  into  collision,  the  comity  of  states  must  yield  to  the  positive  law 
of  the  land.  Story,  Confl.  H  326,  327 ;  2  Kent,  Comm.  461 ;  Potter  r.  Brown,  5  East, 
131."] 

1  United  States  v.  Wilson,  8  Wheat.  R.  253. 

3  Owings  v.  Speed,  5  Wheat.  R.  420. 
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which  enacted  them.  But  it  has  been  decided  upon  solemn  ^ 
argument,  that  contracts  and  grants  made  by  a  state  are  not  less 
within  the  reach  of  the  prohibition,  than  contracts  and  grants  of 
private  persons ;  that  the  question  is  not,  whether  such  contracts 
or  grants  are  made  directly  by  law  in  the  form  of  legislation,  or 
in  any  other  form,  but  whether  they  exist  at  all.  The  legislature 
may,  by  a  law,  directly  make  a  grant;  and  such  grant  when  once 
made  becomes  irrevocable,  and  cannot  be  constitutionally  im- 
paired. So  the  legislature  may  make  a  contract  with  individu- 
als directly  by  a  law,  pledging  the  state  to  a  performance  of  it; 
and  then,  when  it  is  accepted,  it  is  equally  under  the  protection 
of  the  constitution.^  Thus,  where  a  state  authorized  a  sale  of 
its  public  lands,  and  the  sale  was  accordingly  made,  and  convey- 
ances given,  it  was  held,  that  those  conveyances  could  not  be 
rescinded,  or  revoked  by  the  state.*  So  where  a  state,  by  a  laW, 
entered  into  a  contract  with  certain  Indians  to  exempt  their 
lands  from  taxation  for  a  valuable  consideration,  it  was  held  that 
the  exemption  could  not  be  revoked.^  And  grants  of  land,  once 
voluntarily  made  by  a  state,  by  a  special  law,  or  under  general 
laws,  when  once  perfected,  are  equally  as  incapable  of  being 
resumed  by  a  subsequent  law,  as  those  founded  on  a  valuable 
consideration.  Thus  if  a  state  grant  glebe  lands,  or  other  lands 
to  parishes,  towns,  or  private  persons  gratuitously,  they  consti- 
tute irrevocable  executed  contracts.*  [So  where  the  charter  of  a 
bank  authorized  the  bank  to  acquire  and  dispose  of  goods,  chat- 
tels, and  effects,  of  what  kind  soever,  nature,  and  quality,  and  to 
discount  bills  and  notes,  a  subsequent  statute  forbidding  such 
bank  from  transferring  by  indorsement  or  otherwise,  any  note, 
bill  receivable,  or  the  evidence  of  debt,  was  declared  void  as 
impairing  the  obligation  of  contracts.^  In  like  manner,  if  the 
charter  of  a  bank  provides  that  only  a  certain  amount  of  taxes 
shall  be  laid  on  its  property  for  a  term  of  years,  and  such  provis- 
ion itself  be  not  unconstitutional,  no  subsequent  statute  of  the 

1  Charles  River  Bridge  v.  Warren  Bridge,  11  Pctere,  549. 

«  Fteidier  v.  Peck,  6  Cranch,  87, 135 ;  8.  c.  2  Petere's  Cond.  R.  208 ;  1  Kent's 
Comm.  Lect.  19,  p.  388.   [See  State  Bank  of  Ohio  v.  Iljioop,  16  Howard,  S.  C.  R.  369.] 

*  New  Jersey  y,  Wilson,  7  Cranch,  164;  8.  c.  2  Feters's  Cond.  R.  457;  1  Kent's 
Comm.  Lect.  19,  p.  389. 

*  Terrett  ▼.  Taylor,  9  Cranch,  52 ;  8.  c.  3  Peters's  Cond.  R.  259  ;  Toum  ofPawlet  r. 
Clarke,  9  Cranch,  535 ;  8.  c.  3  Peters's  Cond.  R.  408;  1  Kent's  Comm.  Lect.  19,  p. 
389. 

»  [Planter's  Bank  y.  Sharp,  6  Howard.  S.  C.  R.  301.] 
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state  can  impose  a  higher  rate  of  taxation  during  the  term  lini' 
itfd.]  '  -  And  it  may  be  laid  down,  as  a  general  principle,  that, 
whenever  a  law  its  in  its  own  nature  a  contract,  and  absolate 
rights  have  vested  under  it,  a  repeal  of  that  law  cannot  divest 
those  rights,  or  annihilate  or  impair  the  title  bo  acquired.  A 
grant  (as  has  been  already  stated)  amounts  to  an  extinguishment 
of  the  right  of  the  grantor,  and  implies  a  contract  not  to  reas- 
sert it.2 

[§  1391  a.  Pro|>erty  and  powers  held  under  a  charter  from  a 
state  to  a  corporation,  are,  however,  subject  to  the  right  of  emi- 
meiit  domain  by  the  state  in  like  manner  as  rights  and  property 
of  private  individuals.  And  the  constitution  of  the  United 
States  is  not  considered  to  interfere  with  this  right  in  the  states. 
This  rule  stands  upon  the  ground,  that  as  all  property  is  held  by 
tenure  from  the  state,  all  contracts  are  made  subject  to  the  right 
of  eminent  domain,  so  that  they  cannot  be  considered  as  vio- 
lated by  the  exercise  of  this  right.^] 

^  1392.  The  cases  above  spoken  of  are  cases,  in  which  rights 
of  property  are  concerned,  and  are,  manifestly,  within  the  scope 
of  the  prohibition.  But  a  question  of  a  more  nice  and  delicate 
nature,  has  been  also  litigated ;  and  that  is,  how  far  charters, 
granted  by  a  state,  are  contracts  within  the  meaning  of  the  con- 
stitution. That  the  framcrs  of  the  constitution  did  not  intend 
to  restrain  the  states  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government,  is  admitted;  and  it  has  never 
been  so  construed.  It  has  always  been  understood,  that  the  con- 
tracts spoken  of  in  the  constitution  were  those,  which  respected 
property,  or  some  other  object  of  value,  and  which  conferred 
rights  capable  of  being  asserted  in  a  court  of  justice.*  A  char- 
ter is  certainly  in  form  and  substance  a  contract;  it  Is  a  grant  of 
powers,  rights,  and  privileges ;  and  it  usually  gives  a  capacity  to 
take  and  to  hold  property.  Where  a  charter  creates  a  corpora- 
tion, it  emphatically  confers  this  capacity;  for  it  is  an  incident 
to  a  corporation,  (unless  prohibited,)  to  take  and  to  hold  proper- 
ty.    A  charter  granted  to  private  persons,  for  private  purposes, 


1  I-Stoff  Uanh  V.  Knoop,  16  Ilowonl,  S.  C.  It.  369.] 

=  FUh-kir  V.  Pak,  6  Craoch,  87,  135;  a.  c.  a  Pilcra'a  Cond.  R.  308;  1 
Coimn.  Lcrt.  13,  p.  SS. 
■  [n-  "''*<  ^''*'"  ^"^W  '■  ^'>.  6  Hoft'otil,  S.  C.  R,  507.] 
*  Darlmmlh  College  v,  Woodiaird,  i  Wheat.  K.  518,  629. 
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is  within  the  terms,  and  the  reason  of  the  prohibition.  It  con- 
fers rights  and  privileges,  upon  the  faith  of  which  it  is  accepted. 
It  imparts  obligations  and  duties  on  their  part,  which  they  are  not 
at  liberty  to  disregard ;  and  it  implies  a  contract  on  the  part  of 
the  legislature,  that  the  rights  and  privileges  so  granted  shall  be 
enjoyed.  It  is  wholly  immaterial,  in  such  cases,  whether  the 
corporation  take  for  their  own  private  benefit,  or  for  the  benefit 
of  other  persons.  A  grant  to  a  private  trustee,  for  the  benefit  of 
a  particular  cestui  que  trust,  is  not  less  a  contract,  than  if  the 
trustee  should  take  for  his  own  benefit.  A  charter  to  a  bank,  or 
insurance,  or  turnpike  company,  is  certainly  a  contract,  founded 
in  a  valuable  consideration.^  But  it  is  not  more  so,  than  a  char- 
ter incorporating  persons  for  the  erection  and  support  of  a  hos- 
pital for  the  aged,  the  sick,  or  the  infirm,  which  is  to  be  support- 
ed by  private  contributions,  or  is  founded  upon  private  charity. 
If  the  state  should  make  a  grant  of  funds,  in  aid  of  such  a  cor- 
poration, it  has  never  been  supposed,  that  it  could  revoke  them 
at  its  pleasure.  It  would  have  no  remaining  authority  over 
the  corporation,  but  that  which  is  judicial,  to  enforce  the  proper 
administration  of  the  trust  Neither  is  a  grant  less  a  contract, 
though  no  beneficial  interest  accrues  to  the  possessor.  Many  a 
purchase,  whether  corporate  or  not,  may,  in  point  of  fact,  be  of 
no  exchangeable  value  to  the  owners ;  and  yet  the  grants  con- 
firming them,  are  not  less  within  the  protection  of  the  constitu- 
tion. All  incorporeal  hereditaments,  such  as  immunities,  digni- 
ties, offices,  and  franchises,  are  in  law  deemed  valuable  rights, 
and  wherever  they  are  subjects  of  a  contract  or  grants  they  are 
just  as  much  within  the  reach  of  the  constitution,  as  any  other 
grants ;  for  the  constitution  makes  no  account  of  the  greater  or 
less  value  of  any  thing  granted.  All  corporate  franchises  are 
legal  estates.  They  are  powers  coupled  with  an  interest ;  and 
the  corporators  have  vested  rights  in  their  character  as  corpora- 
tors.* 


1  Sec  Charles  River  Bridge  v.  Warreu  Bridge,  7  Pick.  344, 11  Petcra's  R.  549,  where 
the  obligations  resalting  from  a  charter  arc  fally  discussed.  [See  also  New  Means 
Railroad  Co,  y.  Harris,  5  Cnshman,  517  ;  Slack  y.  MatfsviUe,  fpc.  Railroad,  13  B.  Monroe, 
1 ;  Boston  and  LowiJl  Railroad  Corporation  v.  Salem  and  LoweU  Railroad,  2  Gray,  1.] 

3  Dartmouth  College  y.  Woodward,  4  Wheat.  R.  518,  629,  630,  636,  638,  644,  645, 
646,  647,  653,  656,  657,  658,  697,  698,  699,  700,  701,  702.  [So  where  a  state,  in  incor- 
porating a  bank,  made  a  Yolid  and  binding  contract  with  the  corporation  that  no  more 
than  a  certain  amount  of  taxes  should  be  levied  on  its  property  during  a  certain 

25* 
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§  1393.  A  charter,  then,  being  a  contract  within  the  scope  of 
the  constitution,  the  next  consideration,  which  has  arisen  upon 
this  important  eubjcct,  is,  whether  the  principle  applies  to  all 
charters,  public  aa  well  as  private.  Corporations  are  divisible 
into  two  Horts,  such  as  are  strictly  public,  end  such  as  are  pri- 
vate. Within  the  former  denomination  are  included  all  corpora- 
tions, created  for  public  purposes  only,  such  as  cities,  towns, 
paridlie?,  and  other  public  bodies.*  Within  the  latter  denomina- 
tion nil  corporationa  are  included,  which  do  not  strictly  belong 
to  the  former.  There  is  no  doubt,  as  to  public  corporations, 
which  exist  only  for  public  purposes,  that  the  legislature  may 
change,  modify,  enlarge,  and  restrain  them;  with  this  limitation, 
however,  that  property,  held  by  such  corporation,  shall  still  be 
secured  for  the  use  of  those,  for  whom,  and  at  whose  expense,  it 
has  been  acquired.  The  principle  may  be  stated  in  a  more  gen- 
eral form.  If  a  charter  be  a  mere  grant  of  political  power,  if  it 
create  a  civil  institution,  to  be  employed  in  the  administration  of 
the  government,  or  if  the  funds  be  public  property  alone,  and  the 
govL-rnnient  alone  be  interested  in  the  management  of  them,  the 
legislative  power  over  such  charter  is  not  restrained  by  the  con- 
stitution, but  remains  unlimited.^  The  reason  is,  that  it  is  only 
a  mode  of  exercising  public  rightt  and  public  powers,  for  the  pro- 
motion of  the  general  interest;  and,  therefore,  it  must,  from  its 
very  nature,  remain  subject  to  the  legislative  will,  so  always  that 
private  rights  arc  not  infringed,  or  trenched  upon. 

^  1394.  But  an  attempt  has  been  made  to  press  this  principle 
much  further,  and  to  exempt  from  the  constitutional  prohibition 
all  charters,  which,  though  granted  to  private  persons,  are  in  re- 
ality trusts  for  purposes  and  objects,  which  may,  in  a  certain 
sense,  be  deemed  public  and  general.  The  first  great  case,  in 
which  this  doctrine  became  the  subject  of  judicial  examination 
and  decision,  was  the  case  of  Dartmouth  College.  The  legisla- 
ture of  New  Hampshire  had,  without  the  consent  of  the  corpora- 
tion, passed  an  act  changing  the  organization  of  the  original  pro- 


-tomi  of  years,  it  wai  hvM  thot  no  ouccecding  [cgislotara  of  iha  iRmD  st>lo  hud  power 
to  pa«9  a  iuw  impairing  the  otilij.'alion  of  anch  eontmct.  Slale  Bind:  of  Ohio  r.  Aiwip, 
16  Howard,  S.  C.  R.  acS.  Ami  me  The  Vh!o  Life  Iraamnct  and  TnH  0>.  t.  DAbU, 
la.  416  ;  Dtnl'jr  v.  Wodi^,  18  Id.  331.) 

1  T(mlty.  Tiyor,  9  Crunch,  52;  DarUnouth  Cullege-r.  Weedieard.  *  WbeM.  R.  Bft3, 
694. 

*  Danmutk  Collrgt  r.  Weodtsard,  i  Whnt.  K.  SIB,  619,  630,  699,  663,  694  to  TOl. 
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vincial  charter  of  the  college,  and  transferring  all  the  rights,  privi- 
leges, and  franchises  from  the  old  charter  trustees  to  new  trustees, 
appointed  under  the  act.  The  constitutionality  of  the  act  was 
contested,  and  after  solemn  argument,  it  was  deliberately  held 
by  the  supreme  courts  that  the  provincial  charter  was  a  contract 
within  the  meaning  of  the  constitution,  and  that  the  amendatory 
act,  was  utterly  void  as  impairing  the  obligation  of  that  charter. 
The  college  was  deemed,  like  all  other  colleges,  of  private  foun- 
dation, to  be  a  private  eleemosynaLV  institution,  endowed,  ^by  its 
charter,  with  a  capacity  to  take  property  unconnected  with  the 
government.  Its  funds  were  bestowed  upon  the  faith  of  the 
charter,  and  those  funds  consisted  entirely  of  private  donations. 
It  is  true,  that  the  uses  were  in  some  sense  public ;  that  is,  for  the 
general  benefit,  and  not  for  the  mere  benefit  of  the  corporators ; 
but  this  did  not  make  the  corporation  a  public  corporation.  It  was 
a  private  institution  for  general  charity.  It  was  not  distinguish- 
able in  principle  from  a  private  donation,  vested  in  private  trus- 
tees, for  a  public  charity,  or  for  a  particular  purpose  of  beneficence. 
And  the  state  itself,  if  it  had  bestowed  funds  upon  a  charity  of 
the  same  nature,  could  not  resume  those  funds.  In  short,  the 
charter  was  deemed  a  contract,  to  which  the  government,  and  the 
donors,  and  the  trustees  of  the  corporation,  were  all  parties.  It 
was  for  a  valuable  consideration,  for  the  security  and  disposition 
faf  property,  which  was  intrusted  to  the  corporation  upon  the 
faith  of  its  terms;  and  the  trustees  acquired  rights  under  it, 
which  could  not  be  taken  away ;  for  they  came  to  them  clothed 
with  trusts,  which  they  w«re  obliged  to  perform,  and  could  not 
constitutionally  disregard.  The  reasoning  in  the  case,  of  which 
this  is  a  very  faint  and  imperfect  outline,  should  receive  a  diligent 
perusal;  and  it  is  difficult  to  present  it  in  an  abridged  form, 
without  impairing  its  force,  or  breaking  its  connection.^  The 
doctrine  is  held  to  be  equally  applicable  to  grants  of  additional 
rights  and  privileges  to  an  existing  corporation,  and  to  the  origi- 
nal charter,  by  which  a  corporation  is  first  brought  into  existence, 
and  established.  As  soon  as  the  latter  become  organized  and  in 
esscy  the  charter  becomes  a  contract  with  the  corporators.^ 

§  1395.   It  has  not  been  thought  any  objection  to  this  interpre- 

1  Dartmoiah  ColUge  r.  Woodward,  4  Wheat.  B.  518,  624  et  seq. ;  1  Kent,  Comm. 
Lect.  19,  p.  389  to  892. 
•Ibid. 
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tation,  that  the  preservation  of  charters,  and  other  corporate 
rights,  might  not  have  been  primarily,  or  even  secondarily,  within 
the  contemplation  of  the  framers  of  the  constitation,  when  this 
clause  was  introduced.  It  is  probable,  that  the  other  great  evilB, 
already  alluded  to,  constituted  the  main  inducement  to  inocrt  it, 
where  the  temptations  were  more  strong,  and  the  interest  more 
immediate  and  striking,  to  induce  a  violation  of  contracts.  Bat 
though  the  motive  may  thus  have  been  to  reach  other  more 
pressing  miiKthicfs,  the  prohibition  itself  is  made  general.  It  is 
applicable  to  all  contracts,  and  not  confined  to  the  forms  then 
most  known,  and  most  divided.  Although  a  rare  or  particular 
case  may  not  of  itself  be  of  sufficient  magnitude  to  induce  the 
establishment  of  a  constitutional  rule,  yet  it  must  be  governed  by 
that  rule,  when  established,  unless  some  plain  and  strong  reason 
for  excluding  it  can  be  given.'  It  ia  not  sufficient  to  show,  that 
it  may  not  have  been  foreseen,  or  intentionally  provided  for.  To 
exclude  it,  it  is  necessary  to  go  further,  and  show,  that  if  the  case 
had  been  suggested,  the  language  of  the  convention  would  have 
been  varied  so  as  to  exclude  and  except  it.  Where  a  case  falls 
within  the  words  of  a  rule  or  prohibition,  it  must  be  held  within 
its  operation,  unless  there  is  something  obviously  absurd,  or  mis- 
chievous, or  repugnant  to  the  general  spirit  of  the  instrament, 
arising  from  such  a  construction.'  No  such  absurdity,  mischief, 
or  repugnancy  can  be  pretended  in  the  present  case.  On  the 
contrary,  every  reason  of  justice,  convenience,  and  policy  unite 
to  prove  the  wisdom  of  embracing  it  in  the  prohibition.  An  im- 
pregnable barrier  is  thus  thrown  around  all  rights  and  franchises 
derived  from  the  states,  and  solidity  and  inviolability  are  given 
to  the  literary,  charitable,  religious,  and  commercial  institutions 
of  the  country.' 

[§  1395  a.  A  most  interesting  discussion  of  the  rules  to  be  ap- 
plied to  the  interpretation  of  a  legislative  grant  or  charter  arose  in  , 
the  ease  of  the  Charles  River  Bridge  v,  I7ie  Warren  Bridge,  H 
peters,  S.  C.  R.  420.  A  charter  limited  to  forty  years,  was  grant- 
ed to  the  Charles  River  Bridge  Company  by  the  legislatnre  of 
the  state  of  Massachusetts,  authorizing  them  to  build  a  bridge 


1  Dartmoaih  Ci^rgt  t.  WaoduxiTd,  4  Wheat.  B.  6U,  64S.  See  ilio  Stitrgit  t.  Cnvnm. 
AiM,  *  Wheat.  K.  203.  [Se«  abo  iho  importiut  com  of  CUg  o/LmuhHU  t.  CAuMnt^ 
of  LoaJtrilU,  15  B.  Hooroe,  643.) 

>  1  Kent,  CoDUD.  Lect.  19,  p.  392. 
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between  Boston  and  Charlestown,  and  to  take  tolls  thereon,  &c. 
This  charter  was  subsequently  extended  to  thirt^ycars  addi- 
tional. Before  the  expiration  of  this  time,  another  charter  was 
granted  to  the  Warren  Bridge  Company,  authorizing  the'huild- 
ing  of  another  bridge  over  Charles  river,  one  terminus  of  which| 
was  only  sixteen  rods  distance  from  the  former  bridge,  on  the 
same  line  of  travel,  and  accommodating  the  same  passengers. 
The  question  arose  in  this  case,  whether  the  second  charter  was 
an  act  "impairing  the  obligation  of  a  contract"  under  the  consti- 
tution. It  was  affirmed  by  the  court,  that  the  charter  to  the 
Charles  River  Bridge  was  a  contract,  the  express  stipulations  of 
which  the  legislature  were  estopped  from  impairing,  but  that  it 
being  a  public  grant,  it  was  to  be  construed  strictly,  and  not  to 
include  covenants  by  implication.  As  no  exclusive  privilege  over 
the  Charles  river  had  been  expressly  conferred,  and  no  direct  en- 
gagement had  been  made  that  no  other  bridge  should  be  builded^ 
such  covenants  were  not  to  be  implied,  and  in  charters  of  this 
kind,  containing  grants  of  franchises  by  the  public  to  private  cor- 
porations in  matters  in  which  the  public  interest  is  concerned,  no 
rights  are  to  be  taken  from  the  public,  and  given  to  the  corpora- 
tion, beyond  those  which  the  words  of  the  charter,  by  their 
natural  and  proper  construction,  purport  to  convey;  but  the 
contract  is  not  to  be  extended  beyond  its  express  words,  so  as  to 
include  implied  rights.  It  was  therefore  held,  that  the  charter  to 
the  Warren  Bridge  Company,  was  not  an  impairing  of  the 
obligations  of  the  previous  charter  to  the  Charles  River  Bridge 
Company,  however  much  it  might  operate  to  the  injury  of  the 
latter.i 

To  this  decision,  Mr.  Justice  Story  dissented  on  all  grounds, 
and  in  an  elaborate  opinion  expressed  his  dissent  His  argument 
was,  that,  supposing  this  to  be  a  case  of  royal  grant,  yet  both  on 
principle  and  authority,  it  should  receive  a  liberal,  and  not  a 
strict  construction,  it  being  founded  on  a  valuable  consideration, 
and  to  secure  objects  of  public  utility  and  convenience ;  but  as  it 
was  not  a  royal  grant,  but  a  legislative  grant  by  public  statute, 
that  the  rales  of  the  common  law  as  to  public  grants  were  not 
applicable,  and  that  it  should  be  construed  according  to  the  rules 


1  [See  also  E^fidd  ToQ  Bridge  v.  Hartford  and  N.  H,  Bculroad,  17  Conn.  454 ;  WhiU 
River  Turnpike  Co.  v.  Vt,  Central  Railroad^  21  Verm.  590 ;  Mohawk  Bridge  Co.  v.  Utica 
ire.  Railroad,  9  Paige,  544 ;  McRee  y.  Wilmington  Railroad,  2  Jones,  186.] 
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tation,  that  the  pteseryation  of  charters,  and  other  corporate 
rights,  might  not  have  been  primarily,  or  even -secondarily,  witfaia 
the  contemplation  of  the  framers  of  the  constitution,  when  Uiia 
clause  waa  introduced.  It  is  probable,  that  the  other  great  evila, 
already  alluded  to,  constituted  the  main  inducement  to  insert  it, 
where  the  temptations  were  more  strong,  and  the  interest  more 
immediate  and  striking,  to  induce  a  violation  of  contracts.  Bat 
though  the  motive  may  thus  have  been  to  reach  other  more 
pressing  mischiefs,  the  prohibition  itself  is  made  general.  It  is 
applicable  to  all  contracts,  and  not  confined  to  the  forms  then 
most  known,  and  most  divided.  Although  a  rare  or  particnlar 
case  may  not  of  itself  be  of  snfGcieut  magnitude  to  induce  the 
establishment  of  a  constitutional  rule,  yet  it  must  be  governed  by 
that  rule,  when  established,  unless  some  plain  and  strong  reasoD 
for  excluding  it  can  be  given. '  It  is  not  sufficient  to  show,  that 
it  may  not  have  been  foreseen,  or  intentionally  provided  for.  To 
exclude  it,  it  is  necessary  to  go  further,  and  show,  that  if  the  case 
had  been  suggested,  the  language  of  the  convention  would  have 
been  varied  so  as  to  exclude  and  except  it  Where  a  case  falls 
within  the  words  of  a  rule  or  prohibition,  it  must  be  held  within 
its  operation,  unless  there  is  something  obviously  absurd,  or  mis* 
chievoua,  or  repugnant  to  the  general  spirit  of  the  instrument, 
arising  from  such  a  construction.^  No  such  absurdity,  mischief, 
or  repugnancy  can  be  pretended  in  the  present  case.  On  the 
contrary,  every  reason  of  justice,  convenience,  and  policy  unite 
to  prove  the  wisdom  of  embracing  it  in  the  prohibition.  An  im- 
pregnable barrier  is  thus  thrown  around  all  rights  and  franchises 
derived  from  the  states,  and  solidity  and  inviolability  are  given 
to  the  literary,  charitable,  religious,  and  commercial  instituUons 
of  the  country.^ 

[§  1395  a.  A  most  interesting  discussion  of  the  rules  to  be  ap- 
plied to  the  interpretation  of  a  legislative  grant  or  charter  arose  in  « 
the  case  of  the  Charles  River  Bridge  v.  7%e  Warre*  Bridge.  11 
Peters,  S.  C.  R.  420.  A  charter  limited  to  forty  years,  was  grant- 
ed to  the  Charles  River  Bridge  Company  by  the  legislatare  of 
the  state  of  Massachusetts,  authorizing  them  to  build  a  bridge 


1  Dartaioulh  Co/lege  T.  Woodaxird,  4  Wheat.  B.  644,  B«ft, 
thield,  A  Wheal.  B.  202.   [Set,  bIgq  iLe  imj 
of  Loalsi-aie,  15  B.  MonroS,  6*3.] 

'  1  Kent,  Comm.  Lcct.  19,  p.  39S. 
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which  govern  in  the  exposition  of  pablic  statutes;  giving  a  fall 
and  liberal  operation  to  the  legislative  intent.  That,  although 
where  tlie  terma  of  a  grant  impose  burdens  or  create  injurious 
restraints  on  the  public,  they  are  to  be  interpreted  in  favor  of  the 
public,  in  cases  of  ambiguity,  yet,  even  then,  the  grant  must  be 
interpreted  favorably  to  tlie  grantee,  bo  far  as  to  secnre  bim  in 
the  enjoyment  of  what  is  actually  granted.  But  that  this  charter 
of  the  Charles  River  Bridge,  being  by  the  express  declaration  of 
tlic  legislature  on  the  face  of  it,  of  great  public  utility,  should  re- 
ceive a  liberal  interpretation.  Besides,  it  should  be  liberally  in- 
terprctfd,  because  it  is  a  contract  for  a  consideration,  not  only 
technically  valuable,  but  actually  full  and  adequate;  and  that 
such  limitations  to  the  power  of  the  legislature  were  to  be 
inferred,  as  were  necessary  to  support  the  consideration  on  the 
part  of  the  state.  The  consideration  was  not  merely  the  granting 
of  a  right  to  buiM  a  bridge,  but  an  implied  contract,  to  restrict 
themselves  from  interfering  to  impair  or  destroy  the  value  of  that 
grant.  That  such  was  the  consideration,  is  evident  from  the 
fact,  that  had  the  legislature  incorporated  in  the  charter  a  provis- 
ion, that  in  case  the  bridge  succeeded,  they  should  have  a  right 
to  build  another  so  as  directly  to  interfere  with  if,  or  to  shut  off 
all  avenues  leading  to  it,  while  they  exacted  of  it  all  the  burdens 
of  the  contract  in  respect  of  repairs,  &c.  for  seventy  years,  the  in- 
adequacy and  insecurity  of  the  consideration,  would  have  pre- 
vented any  prudent  man  from  accepting  the  charter.  Mr.  Justice 
Story  sums  up  a  portion  of  the  argument  thus :  "  I  maintain  that 
upon  tlie  principles  of  common  reason  and  legal  interpretation, 
the  prer^eiit  grant  carries  with  it  a  necessary  implication  that  the 
legislature  shall  do  no  act  to  destroy  or  essentially  to  impair  the 
fraiichiric;  that,  (as  one  of  the  learned  judges  of  the  state  court 
expres:fed  it,)  there  is  an  implied  agreement  that  the  state  will  not 
grant  another  bridge  between  Boston  and  Cbarlestown,  so  neai 
as  to  draw  away  the  custom  from  the  old  one ;  and,  (as  another 
learned  judge  expressed  it,)  that  there  is  an  implied  agreement  of 
the  state  to  grant  the  undisturbed  use  of  the  bridge  and  its  tolls, 
so  far  as  respects  any  acts  of  its  own,  or  of  any  persons  acting 
under  its  authority.  In  other  words,  the  state,  impliedly,  con- 
tracts not  to  resume  its  grant,  or  to  do  any  act  to  the  prejudim 
or  destruction  of  its  grant.  I  maintain,  that  there  is  no  authority 
or  principle  established  in  relation  to  the  construction  of  crown 
grants,  or  legislative  grants,  which  does  not  concede  and  justify 
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this  doctrine.  Where  the  thing  is  given,  the  incidents,  without 
which  it  cannot  be  enjoyed,  are  also  given ;  ut  res  magis  valeat 
quampereat,  I  maintain,  that  a  different  doctrine  is  utterly  re- 
pugnant to  all  the  principles  of  the  common  law,  applicable  to 
all  franchises  of  a  like  nature;  and  that  we  must  overturn  some 
of  the  best  securities  of  the  rights  of  property,  before  it  can  be  es- 
tablished. I  maintain,  that  the  common  law  is  the  birthright  of 
every  citizen  of  Massachusetts,  and  that  he  holds  the  title  deeds 
of  his  property,  corporeal  and  incorporeal,  under  it.  I  maintain, 
that  under  the  principles  of  the  common  law,  there  exists  no  more 
right  in  the  legislature  of  Massachusetts,  to  erect  the  Warren 
Bridge,  to  the  ruin  of  the  franchise  of  the  Charles  River  Bridge, 
than  exists  to  transfer  the  latter  to  the  former,  or  to  authorize  the 
former  to  demolish  the  latter.  If  the  legislature  does  not  mean 
in  its  grant  to  give  any  exclusive  rights,  let  it  say  so,  expressly, 
directly,  and  in  terms  admitting  of  no  misconstruction.  The 
grantees  will  then  take  at  their  peril,  and  must  abide  the  results 
of  their  overweening  confidence,  indiscretion,  and  zeal.  My 
judgment  isf  formed  upon  the  terms  of  the  grant,  its  nature  and 
objects,  its  design  and  duties ;  and,  in  its  interpretation,  I  seek 
for  no  new  principles,  but  I  apply  such  as  are  as  old  as  the  very 
rudiments  of  the  common  law." 

Mr.  Justice  Story  also  held,  that  the  grant  to  the  complainants 
carried  with  it  an  exclusive  franchise  to  a  reasonable  distance  on 
the  river,  so  that  the  ordinary  travel  to  the  bridge,  should  not  be 
diverted  by  any  new  bridge,  to  the  injury  or  ruin  of  the  franchise. 
A  new  bridge  that  would  be  a  nuisance  to  the  old  bridge,  would 
be  within  the  reach  of  this  exclusive  right,  and  the  question 
would  be,  not  so  much  the  fact  of  distance,  as  the  fact  of 
nuisance.^  The  same  general  principles  were  discussed  in  a  late 
case  in  the  same  court,^  and  the  decision  in  Charles  River 
Bfidge  V.  Warren  Bridge  was  affirmed.] 


^  Mr.  Justice  Thompson,  and  Mr.  Justice  McLean,  (in  an  elaborate  opinion,)  con- 
corred  with  Mr.  Justice  Story  in  dissenting  from  the  judgment  of  the  court. 

s  [JTui  Richmond  fv.  Bailroad  v.  The  Louisa  Railroad,  13  Howard,  S.  C.  R.  71. 
Justices  McLean,  Wajne,  and  Curtis  dissented.  The  latter,  in  an  able  judgment,  thus 
expressed  the  grounds  of  his  dissent :  — 

**  That  the  38th  section  of  the  complainants'  charter  contains  a  contract  between  the 
corporation  and  the  state,  the  obligation  of  which  the  Utter  cannot  impair  by  any  law, 
must,  I  think,  be  admitted.    Whether '  An  act  for  the  extension  of  the  Louisa  Bailroad 
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^  1306.   It  ban  also  been  made  a  queation,  wbetfaer  a  compact 
between  two  states,  ie  within  the  scope  of  the  prohibition.     And 


to  tlic  duck  in  tlic  r[ty  of  Kichmond,'  dors  impair  Ihiit  obligation,  depend!  npoB  tTie  io- 
lerprclHtiun  wliiuh  Itia  contnci  rcqaircB ;  nnd,  inaimnrh  «  it  is  llie  duty  of  this  coart  10 
detnminc  wiii'tlin'  the  obligation  o[  tho  conlracl  hu  been  impaiicd,  it  is  nccMSUiil;  iu 
datj  to  dn^lu,  wiiat  it  liio  true  inrerprciiition  oTthe  coatnct 

*'  The  3ttih  wi'iion,  with  il8  pivunible,  is  an  follows :  — 

"'And  vhervux  the  nilroad  aniiioriicd  hj  Iliii  act  will  form  a  put  of  tlie  maia 
northern  and  snutliern  route  Iictirecn  the  cilj  of  ilirhmoDd  and  the  dty  of  WwliinKton, 
•nd  the  privilc)^  of  tnuuporting  pasMngcra  on  the  same,  and  iccetring  the  piuMgs 
muncjr,  will,  it  in  liclicvud,  be  a  titrong  indnrcmcnt  to  individual!  to  subtoribe  fur  stock 
In  tbo  voiajiuny,  nnd  the  genvnil  amcmtily  eonflidera  it  just  and  niuonabla  that  thoae 
who  vroliurk  in  ihc  vnterpriKC  shonld  not  be  hereafter  deprived  of  that  which  Guma  & 
chief  indneeinent  to  tho  undenukin);. 

" '  38.  Be  it  iburcfore  enacted  and  declared,  and  ihe  general  awemblf  pledges  iBelf 
to  llie  tiM  company,  tluit  in  the  event  of  the  completion  of  the  said  isilroad  from  tlu 
city  of  Kirlinwind  to  the  town  of  Fit'dcrii-kiilitir)!;,  within  tlic  time  limited  by  this  act,  dta 
general  asM-mbly  will  not,  for  the  period  of  thirty  yean  from  the  completion  of  the  aMd 
nulrood,  allow  any  other  railroad  to  bu  constniL'ted  between  the  city  of  Richmond  and 
tlie  city  of  Wuiliincion,  or  for  any  portion  of  the  «aid  dielancc,  the  proboblo  cfiect  of 
wliirh  wuidd  l>u  to  diniinbhtlienumlierof  poMiengcn  travelling  between  tlie  one  city  nod 
the  oilier,  u|Kin  tliv  milroaJ  nnthorinMl  by  this  act,  or  to  compel  tho  company,  in  ordtr 
to  Tciain  such  paswnj^'rs,  to  reduce  ilie  |uu!n^-tnoncy :  provided,  however,  Uiat  nothing 
licrvin  contained  hIiuII  be  to  coii!truciI  m  to  jirevent  the  legislatura,  at  any  time  liereafter 
bom  autboriniii);  the  conitruction  of  a  ruilroad  Iwiween  the  city  of  Richmond  and  the 
townK  of  TH]>])a  ban  nock  or  Urliana,  or  to  any  intermediate  pointa  between  the  said  dty 
ofUichmoiidund  tbc!uidtowD»;  andpruvided.aliio,  that  nothing  herein  coniutncd  thaU 
be  coii^imed  ii>  prevent  the  f^cnenit  asuemlily  from  chartering  any  other  comimny  or 
COmimnicK  to  cnnnlruct  a  railroad  from  FreduriekAliurg  to  the  city  of  Washington.' 

"  The  pivainble  in  eifect  declares  what  general  object  tho  parties  have  in  view,  and 
tliCMdiuii  mukea  known  to  whatcxteut  and  by  what  mean!  tbut  Bubjcct  ia  to  beaccoia- 
pliiiltcd.  That  general  object  is  to  securo  the  coq>oralion  from  being  deprived  of  the 
pa«tient;er  travel  un  its  railroad ;  and  tbo  means  of  prevention  oio,  to  prohibit  for  thir^ 
years  tlic  exi«tence  of  any  otlier  road,  the  probable  eifect  of  which  wonld  he  to  diminith 
tlie  number  uf  jm>i)cngera  travelling  bctwoen  Washington  and  Bichmond  upon  tbo  rait 
rood  of  the  conijilainauts. 

"  The  first  qnctliun  h,  whether  what  ii  called  the  eitcnaion  of  the  Louiva  road,  ii  k 
railroad,  tliv  prolubh:  effect  of  which  woold  bo  to  diiuinieh  thoco  posscngtn;  and  dili 
depends  on  what  iHuscngera  are  referred  to  in  tbo  contract. 

"It  is  maintained  by  tlie  appellees  that  only  pns.'^ngcn  travelling  the  di|tancc  between 
Wasiiinglon  and  itidimoiid  are  intended  ;  but  this  is  not  consistent  eitlicr  with  the  mb- 
■tantial  object  of  the  partic!,  or  with  llio  langnnge  they  have  employed  to  make  known 
their  agreement.  '  Tlie  iirivilego  of  transporting  poKMngcrs  on  the  lame  and  receiving 
the  pniMU(>c-money,'  and  protection  from  being  'deprived  of  that  which  form!  the  cbief 
inducement  of  the  undertaking,' woald  bobut  imperfectly  sccDred,  if  limiled  to  one  par- 
licalar  olu.'W  of  jiosscngcrs  only.  Snch  a  limitation,  inconsistent  with  the  appiireiit 
object  of  the  jmrticii,  is  not  to  be  cngraficd  on  ilic  contract  uolcu  cleariy  cxprciscd.  It 
is  Mid  ihnt  the  words '  pusseng^v  travelling  between  the  one  city  and  the  other,'  contain 
till!  limitation,  ihcir  meaning  being  pussengera  travelling  from  one  city  lo  the  olhcr. 
The  woni '  between '  io  this  clause  admits  of  that  inteipretalion,  but  docs  not  icquiiv  it. 
That  word  may  also  designaU)  any  part  of  the  intennediale  space,  aa  well  bj  the  whah. 
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this  also  has  been  decided  in  the  affirmative.^     The  terms,  com- 
pact and  contract,  are  synonymous;  and,  when  propositions  are 


It  may  be  correctly  said  that  the  complainants*  railroad  is  l)Ctween  Richmond  and 
Washinjrton,  though  it  docs  not  traverse  the  whole  distance  from  one  of  those  cities  to 
the  other,  and  the  words  which  immediately  follow,  certainly  tend  stronp:ly  to  show 
that  it  was  in  this  last  and  more  comprehensive  sense  the  word  *  between '  was  here 
used.  The  whole  clause  is, '  passengers  travelling;  l)etween  one  city  and  the  other,  upon 
the  railroad  authorized  by  this  act/  But  the  railroad  there  R'ferrcd  to,  upon  the  com- 
pletion of  which  this  contract  was  to  take  effect,  was  only  to  be  from  Richmond  to 
Fredericksburg,  so  that,  strictly  speaking,  passengers  could  not  travel  to  or  from  the 
city  of  Washington  upon  the  railroad  authorized  by  this  act ;  they  could  thus  pass  over 
only  a  part  of  the  intermediate  space  In'tween  Washington  and  Richmond.  This 
clause  therefore  does  not  control  the  evident  general  intent  of  the  parties  to  protect  the 
passenger  travel,  but  rather  tends  to  make  that  general  intent  more  clear.  The  ques- 
tion being  whether  the  travellers  referred  to  are  only  those  going  the  whole  distance, 
and  one  part  of  the  descriptive  wonls,  designating  where  they  are  travelling,  being  am- 
biguous, and  the  other  part  which  points  out  how  they  are  travelling,  being  clear,  the 
result  of  the  whole  is  to  include  all  who  travel  in  the  intermediate  space  between  the 
two  cities,  upon  the  complainants'  railroad.  And  this  construction  is  still  further 
strengthened  by  the  stipulation  that  the  state  will  not  authorize  another  road  *  to  be 
constructed  between  the  city  of  Washington  and  the  city  of  Richmond,  or  for  any  por- 
tion of  the  said  distance  ; '  for  if  the  object  of  parties  was  merely  to  protect  the  enjoy- 
ment by  the  complainants  of  the  tolls  derivable  from  passengers  going  from  one  of  those 
cities  to  the  other,  it  is  highly  improi)able  that  the  state  would  have  agreed  to  this 
broad  restriction.  Constniing  the  preamble  and  the  section  together,  I  think  it  was  the 
intention  of  the  parties  to  secure  to  the  complainants,  for  the  period  of  thirty  years,  the 
exclusive  enjoyment  of  all  the  railroad  passenger  travel  over  every  j)art  of  the  line  be- 
tween Washington  and  Richmond ;  and  that  the  mode  of  security  agreed  on  by  the  par- 
ties was,  that  the  state  should  not  authorize  the  construction  of  any  such  railroad  as 
might  probably  interfere  with  that  exclusive  enjoyment. 

"  In  coming  to  this  conclusion  I  have  not  overlooked  the  rule,  that  grants  from  states 
to  corporations  of  such  exclusive  privileges,  are  to  be  construed  most  strongly  against 
the  grantees.  But  this  rule,  like  its  conxcKOf  fortius  contra  proferentem ,  which  applies 
to  private  grants,  is  the  last  to  be  resorted  to,  and  never  to  be  relied  upon,  but  when  all 
other  rules  of  exposition  fail.  Bac.  Max.  reg.  3  ;  2  Bl.  Com.  380 ;  Love  v.  Pares,  13 
East,  86.  In  Ilindehojm-^s  Lessee  v.  Douglass,  3  Cranch,  70,  Chief  Justice  Marshall 
says  :  *  This  is  a  contract ;  and  although  a  state  is  a  party  it  ought  to  be  construed  ac- 
cording to  those  well-established  principles  which  regulate  contnicts  generally.'  A 
grant  such  as  is  n«w  in  question,  in  consideration  of  the  grantees  risking  their  capital  in 
an  untried  enterprise,  which,  if  successful  will  greatly  ])romotc  the  public  good,  in  na 
proper  sense  confers  a  monopoly.  It  enables  the  grantees  to  enjoy,  for  a  limited  time, 
what  ihey  may  justly  l)e  considered  as  creating.  It  is  in  substance  and  reality,  as  well 
as  in  legal  effect,  a  contract,  and  in  my  judgment  it  is  the  duty  of  the  court  to  give  it 
such  a  construction  as  will  carry  it  into  full  effect ;  impos&ig  on  the  public  no  restric- 
tion, and  no  burden,  not  stipulated  for,  and  depriving  the  company  of  no  advantage,. 
which  the  contract,  fairly  construed,  gives.  "This  is  required  by  good  faith  ;  and  to  its 
demands  all  technical  rules,  designed  to  help  the  mind  to  correct  conclusions,  must  yield. 
Having  come  to  the  conclusion  that  the  intention  of  the  parties  to  this  contract  was  to 


1  Green  v.  BiddUy  8  Wheat.  R.  1 ;  1  Kent,  Comm.  Lect.  19,  p.  393  ;  Sergeant  on  Con- 
stitution, ch.  28  [ch.  30]. 
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oflored  by  one  state,  and  agreed  to  and  accepted  by  another,  they 
necessarily  cunstilutc  a  contract  between  tliem.     There  is  no 


tci'un:  to  the  cnniplniniinEa  cxcIuhivo  cnjo^cnt  of  nil  railrond  ptwacrif^  travel  over 
CVV17  jmrt  of  tlw  JiMoncc  Iwtwcvii  llirhinund  anil  WuKliin;;ton  for  thirty  yvnn,  and 
time  tin  mninn  wloiitvil  t<i  I'fttvl  tliis  oliji'ci  was  tin  promiMi  of  tlio  Muie  to  authorize  tbo 
fonsinii'tion  of  no  railnHul  whirh  mij^it  probably  intrrfiio  with  tlint  cxrlusivu  rnjoj- 
mi-nt,  ^  next  iiHiniiy  ia,  wlmlicr  Ilie  cxKiuioii  of  llic  LoiiiKU  railrond  10  the  dork  in 
tbv  t-itr  of  liicbniond  would  jirohnhty  haT«  tlint  rtTcvl.  TUa  act  cnalilcs  the  Louim 
railrunil  ruDi|Hiny  la  OKlcnd  ihoir  road,  from  ils  junction  with  thv  tomiiluinnnrs'  road, 
al  a  point  aliont  twcnij-Cmr  miU-a  from  lliclimund,  to  thnt  cilT,  and  thus  to  make 
another  miliuail  liciwceii  Kiclimond  and  ilml  jioiDt  011  ibv  conipIoiiuintB'  roail. 

"Tliat  thin  autlKiritj  comiii  within  tliut  pun  of  ttu:  nKiriotive  stipulation,  wfaicb 
dc.icrilifH  tliu  Tiniti.'  ovi^  which  anotlicr  rjilniatl  i*  not  to  ho  liuitt,  is  clear;  fur  it  doc* 
authuriic  '  auothiT  railroad,' '  for  a  portion  of  tbo  distance ' '  lictwccn  tho  citicn  of  Bich- 
tnunil  and  \V'a!>hitigton.'  llui  it  ii  Kaid  that  it  docx  not  come  within  the  ruidnc  of  tho 
ictirietirc  chiuw  Iwcauae  its  proluilila  effect  will  not  lie  to  diminiiih  that  ]ia«scuger  Irarel 
de?i(ni>-'<l  10  ^  Hvunil  to  iltu  i'uinplainatil:<.  To  t1ii«  I  cannot  niwcnt.  The  Louisa  com- 
pany, liy  tiK'ir  oriplial  chnnvr,  otq  expressly  authorized  to  mny  jiaaHugen  on  their  ti^l- 
ronil,  nnd  when  they  are  cmiiowcrcd  liy  tlic  ait  now  in  <inesiion  to  extend  thtir  road,  it  ii 
a  iicii:ssary  implii-iiiioii  tliut  tlie  extension  is  for  the  <uinc  uwh,  and  auliject  to  the  saina 
ri^ihtii,  and  |)Oweni,  and  |)riTile{.-t'>  as  the  orii^nal  nuul,  10  wliieh  it  is  to  lie  annexed. 
Auil  uecunlinBly  we  find,  lluit  liy  the  Stii  wiiion  of  this  oei,  the  legislaturo  has  pre- 
icrilivd  a  limit  of  tolls,  as  well  fiir  pasi«n);er!i  n«  tor  merchandise,  coming  fioni  or  going 
to  another  railroad  nnd  jMUkin);  over  the  whole  length  of  the  Louisa  rond  and  each  pan 
of  11,  ineludinj;  the  extensiaii. 

"  I'uwengera  using  lliu  eouijiliunants'  rood  Iwlwccn  liiehniond  and  the  junction,  majc 
be  ilivided  into  three  cliinsoi.  Those  wlm  tmvd  the  whole  or  a  part  i<f  the  dh-tancc  be- 
tween Kiehmond  and  tlic  junction,  and  do  not  t,'u  licyond  the  junction ;  those  wlio  do 
go  to,  or  coue  from  points  iH'yond  the  junction  on  tho  comjiluinunts'  road ;  and  tliose 
who  travel  on  the  Louiiui  rou<l,  bi'jrond  tlie  junction,  t^ing  went,  or  coming  emit.  Tlie 
extuiiHion  of  the  Louisa  ronil  is  adnjileil  to  carry  all  ilu.-se,  nnd  liy  tlic  an  eomidHincd  of 
the  Louisa  roiniiuny  is  anth0ria.1l  to  niiistmn  n  rond  to  nary  thom.  It  may  certainly 
be  assumed,  that  a  cor]K)miiou,  erenled  to  conduct  u  partieulnr  luainc«  for  profit,  will 
do  all  such  tinsiness  at  it  is  its  clear  interest,  and  within  its  authuriiy  to  do,  and  which  it 
was  tTCBieil  fur  tlie  very  purjiosc  of  doing.  And  if  so,  the  elfeet  of  this  extension  miut 
be,  to  tnmsport  thereon  a  ]iurt  of  all  these  ehsscs  of  piisscngers,  and  thus  to  <Uminish 
tlie  nuinlHT  of  those  enme  clnnses  of  passengers,  who,  at  tho  time  of  llio  passage  of  tin 
act  in  quettion,  used  the  complainanta'  road. 

"  At  to  titose  ])asbcngers  who  do  not  use  the  Louisa  rond  beyond  tho  junction,  I  atn  at 
a  loss  to  perceive  any  renron  why  they  nie  not  vritliin  the  dcserijition  of  passenger  travel 
designed  to  In  secured  to  the  eomphiiniuits ;  and  if  ihoy  aro  excluded  therefrom,  I 
know  of  noiui  who  would  le  included,  aiders  upon  the  interpretation  nlttndy  considered 
■nd  Ttjected,  that  the  contmet  wau  desired  10  embrace  only  passengers  travelling  the 
entire  diKtatieo  between  Itirhmond  nnd  Wnshington.  It  ia  not  absohilcly  necessary  to 
go  any  further  to  fmd  that  this  extension  act  impairs  tho  oliligntion  of  the  contract,  by 
authorizing  niiollier  rood  to  bo  bnilt,  the  probable  effect  of  which  woold  be,  to  diminish 
the  numlwr  of  passengers  tmvclling  on  tho  complainanta'  road  between  tlie  junction  and 
Richmond.  But  it  is  clear  to  m;  mind,  that  the  third  class  of  posscngen  osing  tha 
Louisa  road,  are  as  much  within  this  contract  as  any  othcn.  To  explain  my  views  on 
this  point,  it  is  necessary  to  refer  10  a  few  dates. 
"  The  eomphiinants  were  incorporated  in  JTebruary,  ISS4,  and  their  act  of  ineorpora- 
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difference,  in  reason  or  in  law,  to  distinguish  between  contracts 
made  by  a  state  with  individuals,  and  contracts  made  between 


tion  contained  the  compact  now  relied  on.  Their  road  was  completed  and  opened 
for  use  in  January,  1837.  In  February,  1836,  an  act  was  passed  incorporating  the 
stockholders  of  the  Louisa  railro&d  company.  In  December,  1838,  the  Louisa  road 
was  opened  for  use  to  the  Ix)uisa  court  house,  and  from  that  time  to  March,  1848, 
the  passengers  using  the  Louisa  road,  going  to  or  coming  from  Richmond,  and  points 
iKJtween  that  city  and  the  junction,  passed  over  the  road  of  the  complainants.  In 
March,  1848,  the  complainants  and  the  Louisa  company  having  differed  concerning  the 
tolls  to  bo  charged  by  the  former  on  passengers  and  mercrhandise  going  to  or  coming 
from  the  Louisa  road,  the  legislature  passed  the  *  Act  for  the  extension  of  the  Louisa 
railroad/  which  contains  the  following  section  :  —  *Bo  it  further  enacted,  that  in  case 
the  Richmond,  Fredericksburg,  and  Potomac  railroad  company  shall,  at  the  next  annual 
meeting  of  the  stockholders,  stipulate  and  agree,  from  and  after  the  expiration  of  the 
present  contract  with  the  Louisa  railroad  company,  to  carry  all  passengers  and  freight 
coming  from  the  Louisa  railroad  from  the  junction  to  the  city  of  Richmond,  at  the  same 
rate  per  mile  as  may  at  the  same  time  bo  charged  by  the  Louisa  railroad  company  on  the 
same  passengers  and  freight ;  and  shall  also  agree  to  carry  all  passengers  and  freight 
entered  at  the  city  of  Richmond  for  any  point  on  the  Louisa  railroad,  at  the  same  rate 
per  mile  as  is  charged  at  the  time  for  the  same,  by  the  Louisa  railroad  company ;  and 
shall  also  agree  to  submit  to  the  umpirage  of  some  third  person  or  persons,  to  be  chosen 
by  the  said  companies,  the  compensation  to  the  Richmond,  Fredericksburg,  and  Poto- 
mac railroad  company  for  collecting  at  the  depots  in  Richmond  the  dues  of  the  Louisa 
railroad  company,  and  any  other  matters  of  controversy  which  may  arise  between  the 
said  companies  owing  to  the  connection  between  them,  then  this  act  to  be  void,  or 
else  to  remain  in  full  force.'  It  will  thus  be  seen  that  the  passenger  travel,  which  it  is 
the  object  of  this  act  to  take  away  from  the  complainants'  road,  had  been  de.  facto  a  part 
of  its  passenger  travel  between  Richmond  and  the  junction  for  about  ten  years:  It  is 
maintained  that  as  the  Louisa  railroad,  from  the  junction  westward,  was  the  cause  of 
the  existence  of  this  travel  upon  the  complainants'  road,  between  Richmond  and  the 
junction,  the  Louisa  corporation  might  be  empowered  to  construct  another  road  between 
those  points  for  the  purpose  of  doing  that  business.  In  other  words,  that  passenger 
travel  actually  existing  on  the  complainants'  road,  may  properly  be  diminished  by  the 
cotistruction  of  another  road  for  a  part  of  the  distance  between  Richmond  and  Wash- 
ington, provided  it  be  done  by  a  party  who  at  some  prior  time  was  instrumental  in 
increasing  the  passenger  travel ;  that  we  are  to  inquire  whether  by  this  new  and  com- 
peting road  any  more  is  to  be  taken  away  than  was  brought  by  the  corporation  which 
builds  it,  and  if  not,  then  the  competing  road  does  not  diminish  the  number  of  passen- 
gers, travellintj  on  the  complainants'  road,  within  the  fair  meaning  of  this  contract.  I 
cannot  give  to  this  contract  such  a  construction.  It  seems  to  mo  to  be  at  variance  with 
its  express  terms  and  with  what  must  have  been  within  the  contemplation  of  the  par- 
ties when  it  was  entered  into.  The  promise  not  to  authorize  any  other  railroad  between 
Washington  and  Richmond,  or  for  any  part  of  that  distance,  the  probable  effect  of 
which  would  be  to  diminish  the  number  of  passengers  travelling  on  the  complainants' 
railroad,  is  absolute  and  unqualified.  It  contains  no  reservation  in  favor  of  parties  who 
have  been  instrumental  in  bringing  that  travel  to  the  complainants'  road.  It  extends 
over  the  period  of  thirty  years,  and  applies  to  the  travel  actually  existing  thereon 
during  every  part  of  that  period,  to  whatever  causes  its  existence  there  may  be  attrib- 
utable. It  must  have  been  contemplated  by  the  parties  that  the  number  of  travellers 
on  the  complainants'  road  would  increase  during  the  long  period  of  thirty  years ;  it 
most  have  been  known  to  them  that  this  increase  woold  bo  likely  to  arise,  among  other 
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states.  Each  ought  to  be  equally  inviolable.^  Thus,  wherei 
upon  the  separation  of  Kentucky  from  Virginia,  it  was  agreed 

eauses,  from  the  increased  number  of  passengers  coming  laterally  to  the  line,  in  eon- 
sequence  of  the  constmction  of  other  railroads,  as  well  as  from  increased  ftcilitiea>«f 
access  by  other  means.  They  enter  into  a  contract  which  by  its  terms  protects  this  in- 
creased travel  daring  the  whole  period,  and  by  whatever  causes  produced,  just  as  mnch 
as  it  protects  the  travel  existing  daring  the  first  month  afber  the  opening  of  the  road. 
How  then  can  we  engraft  upon  the  contract  an  exception  not  found  there,  and  say,  Ail 
when  it  speaks  generally  of  passengers  travelling  upon  the  road,  it  does  not  mean  pas- 
sengers which  another  railroad  corporation  has  brought  there  ?  I  am  nnable  to  aet 
why  not,  as  much  as  if  a  steamboat  or  stage  company  had  brought  them.  In  mf 
opinion  this  class  of  passengers  on  the  complainants'  road,  are  as  truly  within  the  ea^ 
tract  as  any  others ;  and  a  railroad,  the  object  of  which  is  to  take  away  this  cla«  of 
passengers  from  the  complainants'  road,  is  one  which  the  state  has  promised  it  woold 
not  authorize  to  be  built. 

"  Parties  may  agree,  not  only  on  the  substantial  rights  to  be  protected,  bat  on  the 
particular  mode  of  protecting  them ;  and  if  they  do  agree  on  a  particnUir  mode,  it  bfr* 
comes  a  part  of  their  contract,  which  each  party  has  a  just  right  to  have  extoitod* 
In  this  compact  the  parties  have  agreed  on  the  mode  of  protection.  It  is  that  the  stats 
will  not  authorize  to  be  built  any  other  railroad,  which  would  probably  have  the  efltel 
to  diminish  the  number  of  passengers  on  the  complainants'  road.  It  is  the  right  to  oon* 
struct,  and  not  the  right  to  use  which  the  contract  restrains.  To  say  that  the  state  maj 
properly  authorize  a  road  to  be  built,  the  purpose  of  which  is  to  carry  passengers,  and 
thus  diminish  the  number  of  passengers  on  the  complainants'  road,  bat  diat  the  raad 
thus  authorized  must  not  be  used  to  the  injury  of  ^e  complainants'  rights,  is  to  atrika 
■out  of  the  contract  the  stipulation  that  such  a  road  should  not  be  authorized  to  be  baQL 
The  power  of  the  state  to  enable  a  corporation  to  build  another  road  to  carry  merchan- 
dise only,  seems  to  me  to  have  nothinp^  to  do  with  this  question.  When  the  legislature 
shall  ailjudgc  that  the  public  convenience  Requires  another  railroad  there,  to  cany  mer- 
chandise only,  and  that  therefore  the  power  of  eminent  domain  may  be  exercised  to  buQd 
it,  and  when  a  company  is  found  ready  to  accept  such  a  charter,  and  risk  their  funds  in 
its  construction,  then  a  case  will  arise  under  the  power  of  the  legislature  to  antlioriae  a 
rond  for  the  transportation  of  merchandise  only.  Bat  in  the  law  now  in  question  the 
Icficislatiirc  has  not  so  adjud^d  ;  no  such  charter  has  been  granted,  or  accepted,  and  no 
such  road  built ;  but  one  which  the  state  is  by  its  own  promise  restrained  from  authoriz- 
injj.  It  seems  quite  aside  from  the  true  inquiry,  therefore,  to  urge  that  the  state  might 
have  empowered  a  company  to  make  a  railroad  on  which  to  transport  merchandise 
only  ;  for  it  has  not  done  so. 

*'  It  has  been  sugi^csted  by  one  of  the  defendants'  counsel,  that  thouf^h  the  power  of 
the  legislature  to  enter  into  a  compact  for  some  exclusive  privileges  is  not  denied,  yet 
that  the  legislature  had  not  power  to  grant  such  privileges  as  ore  hero  claimed  by  the 
complainants,  and  therefore  the  state  is  not  bound  thereby.  This  is  rested  not  upon  any 
express  restriction  on  the  powers  of  the  legislature,  contained  in  the  constitution  <»f  Vir^ 
^inia,  but  upon  limitations  resulting  by  necessary  implication  from  the  nature  of  the 
delegated  power  confided  by  the  people  of  that  state  to  their  goveroment.  But  if,  as 
must  be,  and  is  admitted,  it  is  one  of  the  powers  incident  to  a  sovereign  state  to  make 
grants  of  rights,  corporeal  and  incorporeal,  for  the  promotion  of  the  public  good,  it  nec- 
essarily follows  that  the  legislature  must  judge  how  extensive  the  public  good  requires 
those  rights  to  be.    Whether  the  state  shall  grant  one  acre  of  land  or  one  thousand 


1  Green  v.  Biddle,  8  Wheat.  R.  1,  92. 
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by  compact  between  them,  that  all  private  rights  and  interests  in 
lands  in  Kentucky,  derived  from  the  laws  of  Virginia,  should  re- 
main valid  and  secure  under  the  laws  of  Kentucky,  and  should 
be  determined  by  the  law^s  then  existing  in  Virginia;  it  was  held 
by  the  supreme  court,  that  certain  laws  of  Kentucky,  (commonly 
called  the  occupying  claimant  laws,)  which  varied  and  restricted 
the  rights  and  remedies  of  the  owners  of  such  lands,  were  void, 
because  they  impaired  the  obligation  of  the  contract.  Nothing 
(said  the  court)  can  be  more  clear  upon  principles  of  law  and 
reason,  than  that  a  law,  which  denies  to  the  owner  of  the  land  a 
remedy  to  secure  the  possession  of  it,  when  withheld  by  any  per- 
son, however  innocently  he  may  have  obtained  it;  or  to  recover 
the  profits  received  from  it  by  the  occupant ;  or  which  clogs  his 
recovery  of  such  possession  and  profits,  by  conditions  and  restric- 
tions, tending  to  diminish  the  vaJue  and  amount  of  the  thing 
recovered,  impairs  his  right  to,  and  interest  in,  the  property.  If 
there  be  no  remedy  to  recover  the  possession,  the  law  necessarily 
presumes  a  want  of  right  to  it.  If  the  remedy  afforded  be  quali- 
fied and  restrained  by  conditions  of  any  kind,  the  right  of  the 
owner  may  indeed  subsist,  and  be  acknowledged;  but  it  is  im- 
paired, and  rendered  insecure,  according  to  the  nature  and  extent 
of  such  restrictions.^  But  statutes  and  limitations,  which  are 
mere  regulations  of  the  remedy,  for  the  purposes  of  general 
repose  and  quieting  titles,  are  not  supposed  to  impair  the  right; 
but  merely  to  provide  for  the  prosecution  of  it  within  a  reasona- 
ble period ;  and  to  deem  the  non-prosecution  within  the  period 
an  abandonment  of  it^ 

§  1397.  Whether  a  state  legislature  has  authority  to  pass  a 
law  declaring  a  marriage  void,  or  to  award  a  divorce,  has,  inci- 
dentally, been  made  a  question,  but  has  never  yet  come  directly 


acres ;  whether  it  shall  stipulate  for  the  enjoyment  of  an  incorporeal  right,  in  fee,  for 
life  or  years ;  whether  that  incorporeal  right,  shall  extend  to  one  or  more  subjects ;  and 
what  shall  be  deemed  a  fit  consideration  for  the  grant  in  either  case,  is  intrusted  to  the 
discretion  of  the  legislative  power,  when  that  discretion  is  not  restrained  by  the  consti- 
tution under  which  it  acts.  This  has  been  the  interpretation  by  all  courts,  and  the 
practice  under  all  constitutions  in  the  country  so  far  as  I  know,  and  it  seems  to  me  to 
be  correct.  See  Pt»cataqita  Bridge  v.  New  Uamp.  Bridge,  7  N.  H.  Rep.  85,  and  cases 
there  cited ;  Enfidd  Bridge  v.  The  Hart.  ^  N.  H.  /?.  R.  Co.,  17  Conn.  E.  40 ;  Wtuh^ 
ingUm  Bridge  r.  SiaU,  18  Conn.  R.  53."] 

1  Green  r.  Biddk,  8  Wheat.  R.  1,  75,  76. 

3  Uawkins  r.  Barney* s  Leasee,  5  Peters's  Sup.  R.  457 ;  Bank  ofHamilUm  y.  Dudleifi 
Lestee,  2  Feters'B  Sup.  R.  492. 
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ill  jiulgmciit.'  MairiagC)  though  it  be  a  civil  institution,  is  under- 
utouii  to  cdiidtilutc  a  soluiiin,  oLiligutory  contract  between  the 
parliod.  And  it  lias  been  arf^iiiiulo,  denied,  that  a  state  legtsla- 
turt-  eon.slitnlionally  possesscM  uulhoriiy  to  dis.tolvt;  that  contract 
against  tlie  will,  and  without  the  default  of  either  party.  ThU 
point,  liowever,  may  well  be  left  for  more  exact  cousidcratiou, 
until  it  becomes  the  very  ground  of  llit;  /is  mola'^ 

§  litO::^.  Before  ({uitting  ihirf  subject  It  maybe  proper  to  re- 
mark, lli:it,  um  the  prohibition  respecting  cj-'/wsZ/ucto  laws  applies 
only  to  criininiil  cases,  and  the  other  is  confined  to  impairing  the 
obligation  of  contracts,  there  arc  many  laws  of  a  rot(ospeclive 
character,  which  may  yet  be  constitutionally  passed  by  the  state 
legislatures,  however  unjust,  oppressive,  or  impolitic  they  may 
be.''  Kelrohpcclive  laws  arc,  indeed,  generally  unjust;  and,  as 
has  beeti  forcibly  »aid,  neither  accord  with  sound  legislation  nor 
with  the  fundamental  principles  of  the  social  compact,*  Still 
they  i>re,  with  the  exceptions  above  stated,  left  open  to  the  .states, 
according  to  their  own  constitutions  of  government,  and  become 
oblifjatory  if  not  jirohibiti'd  by  the  latter.  Thus,  for  instance, 
where  the  ligishilure  of  Connect i cut,  in  179.5,  passed  a  reiMiIve 
setting  aside  a  decree  of  a  court  of  probate,  disapproving  of  a 
will,  and  granted  a  new  hearing;  it  was  held  that  the  resolve, 
not  being  against  any  constitutional  principle  in  that  state,  was 
valid ;  and  that  the  will,  which  was  approved  upon  the  new 
hearing,  was  eonelnsive,  a^i  to  the  rights  obtained  under  it.^ 
There  is  nothing  in  the  constitution  of  the  United  States  wliich 
forbids  a  state  legislature  from  exercising  judicial  functions;  nor 
from  divesting  rights,  vested  by  law  in  an  individual;  provided 
its  ell'eet  be  not  to  impair  the  obligation  of  a  contract."  If  such 
a  law  be  void,  it  is  upon  principles  derived  from  the  general  na- 
ture of  free  governments,  and  the  necessary  limitations  cn*ated 

I  [[ii  Vloriila  it  lins  liocii  rt-isiitly  held,  ihat  a  marriage  in  witilin  th«  in«itninf;  of  tlw 
tcmi  ciiiunii-l,  iiiiil  tlinl  a  slalo  lrjri«liitiir<>  lin^  no  power  to  diswlrc  tijc  rotation. 
Pauil-r  V.  Gnihim.i  Floriilii,  R.  U4.  But  dx  Starr  \.  Pratt,  8  Conn.  541;  Crmt 
T.  .Itnimnit,  1  (iill  line)  Johna.  4S.1.| 

»  DurtmiMlh  Callttf  v.  li'mrfiniivf,  i  Wlient,  K.  629,  6!IS,  690. 

»  ylnft-,  S  t345.  Sm  IS-wh  V.  Wouaill,  1  I'ttcrs'*  Cir.  Ct.  R.  S  ;  Calder  r.  Bull.  3 
DnII.  K.  3SG ;  .■^illrrln  v.  ^t••l/u■ttx•H,  S  IVlcni'i'  Sup.  R.  SSO  ;  Wi'ttinan  v.  Leland.  i 
Pel'iw's  8np.  R.  Gi7,  601  ;    IValvm  v.  Mrrcrr,  8  Velea'ti  S.  C.  R.  1 10. 

•  IMllitvon,  J.,  in  fW./.r  v.  Sull,  3  Dail.  H.  397. 

»  GMt  v.  IMI,  3  DnII.  R.  .■iBti. 

0  S.iHfrl,ii  V.  Mallieimm.  U  I'tlirH'*  Slip.  R.  380,  413 ;  CciAAr  v.  BaO,  3  Dnll.  R,  386, 
Scu  Ut"-!/  y.  Arnalil,  3  Dull.  R.  308;   HVUi'iinui  v.  LJanJ,  3  IVtcn'i  Sap.  R.  037. 
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thereby,  or  from  the  state  restrictions  upon  the  legislative  author- 
ity, and  not  from  the  prohibitions  of  the  constitution  of  the 
United  States.  If  a  state  statute  should,  contrary  to  the  general 
principles  of  law,  declare,  that  contracts  founded  upon  an  illegal 
or  immoral  consideration,  or  otherwise  void,  should  nevertheless 
be  valid,  and  binding  between  the  parties;  its  retrospe^ve  char- 
acter could  not  be  denied,  for  the  effect  would  be  to  dl^c^a  con- 
tract between  the  parties,  where  none  had  previously  existed. 
Yet  it  would  not  be  reached  by  the  constitution  of  the  United 
States;  for  to  create  a  contract,  and  to  impair  or  destroy  one, 
can  never  be  construed  to  mean  the  same  thing.  It  may  be 
within  the  same  mischief,  and  equally  unjust  and  ruinous;  but 
it  does  not  fall  within  the  terms  of  the  prohibition.^  So  if  a 
state  court  should  decide  that  the  relation  of  landlord  and  tenant 
did  not  legally  subsist  between  certain  persons,  and  the  legisla- 
ture should  pass  a  declaratory  act,  declaring  that  it  did  subsist; 
the  act,  so  far  as  the  constitution  of  the  United  States  is  con- 
cerned, would  be  valid.2  So,  if  a  state  legislature  should  confirm 
a  void  sale;  if  it  did  not  divest  the  settled  rights  of  property  it 
would  be  valid.3  Nor  (as  has  been  already  seen)  would  a  state 
law,  discharging  a  party  from  imprisonment  under  a  judgment 
upon  a  contract,  though  passed  subsequently  to  the  imprison- 
ment, be  an  unconstitutional  exercise  of  power;  for  it  would 
leave  the  obligation  of  the  contract  undisturbed.  The  states  still 
possess  the  rightful  authority  to  abolish  imprisonment  for  debt, 
and  may  apply  it  to  present  as  well  as  to  future  imprisonment.* 

§  1399.  Whether,  indeed,  independently  of  the  constitution  of 
the  United  States,  the  nature  of  republican  and  free  governments 
does  not  necessarily  impose  some  restraints  upon  the  legislative 
power,  has  been  much  discussed.  It  seems  to  be  the  general 
opinion,  fortified  by  a  strong  current  of  judicial  opinion,  that, 
since  the  American  revolution,  no  state  government  can  be  pre- 
sumed to  possess  the  transcendental  sovereignty,  to  take  away 
vested  rights  of  property ;  to  take  the  property  of  A  and  transfer 
it  to  B  by  a  mere  legislative  act.^  That  government  can  scarcely 
be  deemed  to  be  free,  where  the  rights  of  property  are  left  solely 


^  Satterlee  Y.  Mathewson,  2  Fetcrs's  Sap.  R.  380,  412,  413. 
2  Ibid. 

*  WUkinson  v.  Ldand,  2  Pctcrs's  Snp.  R.  627,  661. 

*  Maaon  v.  UaVje,  2  Pcters's  Sup.  R.  870. 
A  FUtditr  T.  Peck,  6  Cranch,  67,  134. 
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dependent  upon  a  legislative  body,  withont  any  restraint  The 
fundamental  maximH  of  a  free  government  seem  to  require,  that 
the  rights  of  personal  liberty  njid  private  property  should  be  held 
sacred.  At  least,  no  court  of  justice  iu  this  country  would  be 
warranted  in  assuming,  that  any  state  legislature  possessed  a 
power  to^olate  and  dii<regard  them ;  or  that  such  a  power,  so  re- 
pugnaiit^D  the  common  principles  of  justice  and  civil  liberty, 
larked  under  any  general  grant  of  legislative  authority,  or  ought 
to  be  implied  from  any  general  expression  of  the  will  of  the 
people,  in  the  usual  forms  of  the  constitutional  delegation  of 
power.  The  people  ought  not  to  be  presumed  to  part  with  rights 
so  vital  to  their  security  and  well  being,  without  very  strong  and 
[K>sitive  declarations  to  that  effect^ 

§  1400.  The  remaining  prohibition  in  this  clause  is,  that  no 
state  shall  "  grant  any  title  of  nobility."  The  reason  of  this  pro- 
hibition is  the  same  as  that  upon  which  the  like  prohibition  to 
the  government  of  the  nation  is  founded.  Indeed,  it  would  be 
almost  absurd  to  provide  sedulously  against  such  a  power  in  the 
latter,  if  the  states  were  still  left  free  to  exercise  it  It  has  been 
empliatically  said,  that  this  is  the  corner-stone  of  a  republican 
government;  for  there  can  be  little  danger,  while  a  nobility  is 
excluded,  that  the  government  will  ever  cease  to  be  that  of  the 
people." 


1  mitliaoa  Y.  Tjtlaml,  2  Petort'a  Sup.  R,  627,  G5".  Iko,  also,  Sallerlee  v. 
a  Prti'n'K  Snp.  li.  3S0,  413, 414 ;  Flacker  t.  Prrk,  6  Cnincb,  67, 134  ;  TcMett  -r.  Taglor, 
9Crandi,S3;  Toira  of  Paidut  r.  Clark,  9  Cnuch,  i3i.  &M,  nlio.  Sergeant  on  CodU. 
ch.  as,  [eh.  30). 

>  Tilt  Federalist,  No.  84. 
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CHAPTER  XXXV. 


PROHIBITIONS   ON  THE   STATES. 


§  1401.  The  next  clause  of  the  coristitution  is,  "  No  state 
shall,  without  the  consent  of  congress, lay  any  duty  on  tonnage; 
keep  troops,  or  ships  of  war  in  time  of  peace;  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign 
power,  or  engage  in  war,  unless  actually  invaded,  or  in  such  im- 
minent danger,  as  will  not  admit  of  delay." 

§  1402.  The  firslt  part  of  this  clause  respecting  laying  a  duty 
on  tonnage,  has  been  already  considered.  The  remaining  clauses, 
have  their  origin  in  the  same  general  policy  and  reasoning,  which 
forbid  any  state  from  entering  into  any  treaty,  alliance,  or  con- 
federation ;  and  from  granting  letters  of  marque  and  leprisal. 
In  regard  to  treaties,  alliances,  and  confederations,  they  are  wholly 
prohibited.  But  a  state  may  with  the  consent  of  congress,  enter 
into  an  agreement  or  compact  with  another  state  or  with  a  for- 
eign power.  What  precise  distinction  is  here  intended  to  be 
taken  between  treaties,  and  agreements,  and  compacts,  is  nowhere 
explained,  and  has  never  as  yet  been  subjected  to  any  exactju- 
dicial,  or  other  examination.  A  learned  commentator,  however, 
supposes,  that  the  former  ordinarily  relate  to  subjects  of  great 
national  magnitude  and  importance,  and  are  often  perpetual,  or 
for  a  great  length  of  time ;  but  that  the  latter  relate  to  transitory 
or  local  concerns,  or  such  as  cannot  possibly  affect  any  other 
interests,  but  those  of  the  parties.^  But  this  is  at  best  a  very 
loose  and  unsatisfactory  exposition,  leaving  the  whole  matter  open 
to  the  most  latitudinarian  construction.  What  are  subjects  of 
great  national  magnitude  and  importance  ?  Why  may  not  a 
compact  or  agreement  between  states  be  perpetual?  If  it  may 
not,  what  shall  be  its  duration  ?  Are  not  treaties  often  made  for 
short  periods,  and  upon  questions  of  local  interest,  and  for  tem- 
porary objects  ?  2 


1  1  Tacker'g  Black.  Comm.  App.  310. 

'  The  corresponding  articlg|||  the  confederation  did  not  present  exactly  the  same 
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§  1403.  Perhaps  the  languaj^e  of  the  former  clause  may  be 
more  plausibly  iriterpretetl  from  the  terms  used,  "  treaty,  alliance, 
or  confederation,"  and  upon  the  ground,  that  the  acnae  of  each 
13  best  known  by  its  association  {noscilur  a  socus)  to  apply  to 
treaties  of  a  political  character ;  such  as  treaties  of  alliance  for  pur- 
poses of  peace  and  war;  and  treaties  of  confederation,  in  which 
the  parties  arc  leagued  for  mutual  government,  political  cooper- 
ation, and  the  exercise  of  political  sovereignty;  and  treaties  of 
cession  of  sovereignty,  or  conferring  internal  political  Juriadiction, 
or  external  political  dependence,  or  general  commercial  privi- 
leges,* The  latter  clause,  "compacts  and  agreements,"  might 
then  very  properly  apply  to  such  as  regarded  what  might  be 
deemed  mere  ])rivate  rights  of  sovereignty ;  such  as  questions  of 
boundary  ;  interests  in  land  situated  in  thetcrritory  of  each  other; 
and  other  internal  regulations  fur  the  mutual  comfort  and  conven- 
ience of  states,  bordering  on  each  other.  Such  compacts  have 
been  made  since  the  adoption  of  the  constitution.  The  compact 
between  Virginia  and  Kentucky,  already  alluded  to,  is  of  this 
nurnljcr.  Compacts,  settling  the  boundaries  between  states,  are, 
or  may  be,  of  the  same  character.  In  such  casea,  the  consent  of 
congress  may  be  properly  required,  in  order  to  cheek  any  infringe- 
ment of  the  rights  of  the  national  government ;  and  at  the  same 
time  a  total  prohibition  to  enter  into  any  compact  or  agreement, 
might  be  attended  with  permanent  inconvenience,  or  public  mis- 
chief. 

§  1401.  The  other  prohibitions  in  the  clause  respect  the  power 
of  making  war,  which  is  appropriately  confided  to  the  national 
government^     The  setting  on  foot  of  an  army,  or  navy,  by  a  state 


One  dnuso  was,  "  No  Maw  wilhont  the  consent  of 
tlic  Uiiilvd  SliittH,  in  roni^rCHB  asscmliled,  shall  enter  into  nny  oonfen'nec,  agTcomcnt, 
nltiuniv,  or  trcnty  with  any  kinp,  prince,  or  slalo ;  "  nnd  "  Ko  Iwo  or  idou!  stales  sball 
enter  into  any  tn-iLlj,  ronreilfrnlion,  or  ulluincv  wliatcvor  between  tlicm,  wflhont  the  con- 
sent of  the  United  Siutes,  ic. ;  Kpccifyinj;  accurately  iho  imrposen,  for  which  the  same 
is  to  lie  cnlereil  into,  and  how  long  it  niiall  continne."  Tiikinc  botli  clnusni,  it  is  nuuii- 
(at,  that  the  former  refera  cxcluEivcly  to  forcij^u  naies  or  nationa,  and  the  Utter  to  tho 
Itulen  of  the  nnion. 

1  In  this  riow,  one  miphi  he  almoal  templed  to  conjeetnre,  that  the  original  rvading 
was  "  ircaCieii  of  alliance  or  coofedcratioD  ;"  if  the  cornsponding  nnicle  of  the  conttnler- 
otion  (art.  6}  did  not  repel  it. 

-  There  were  correspond inj;  prohibitinnB  in  (he  confederation ,  (art.  6,)  which  difTbr 
more  in  fonn,  than  in  eubKlanee,  from  those  in  the  conatilution.  Ko  state  was  at  liberty, 
in  time  of  pcaec,  to  keep  up  vessels  of  war,  or  lund^hns,  without  tha  consent  of  con- 
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in  times  of  peace,  might  be  a  cause  of  jealousy  between  neigh- 
boring states,  and  provoke  the  hostilities  of  foreign  bordering 
nations.  In  other  cases,  as  the  protection  of  the  whole  union  is 
confided  to  the  national  arm,  and  the  national  power,  it  is  not 
fit,  that  any  state  should  possess  military  means  to  overawe  the 
union,  or  to  endanger  the  general  safety.  Still,  a  state  may  be 
so  situated,  that  it  may  become  indispensable  to  possess  military 
forces,  to  resist  an  expected  invasion  or  insurrection.  The  dan- 
ger may  be  too  imminent  for  delay  ;  and  under  such  circumstan- 
ces, a  state  will  have  a  right  to  raise  troops  for  its  own  safety, 
even  without  the  consent  of  congress.  After  war  is  once  begun, 
there  is  no  doubt,  that  a  state  may,  and  indeed  it  ought  to  pos- 
sess the  power,  to  raise  forces  for  its  own  defence  ;  and  its  coop- 
eration with  the  national  forces  mayoften  be  of  great  importance, 
to  secure  success  and  vigor  in  the  operations  of  war.  The  pro- 
hibition is,  therefore,  wisely  guarded  by  exceptions  sufficient  for 
the  safety  of  the  states,  and  not  justly  open  to  the  objection  of 
being  dangerous  to  the  union. 

§  1405.  In  what  manner  the  consent  of  congress  is  to  be  given 
to  such  acts  of  the  state,  is  not  positively  provided  for.  Where 
an  express  consent  is  given,  no  possible  doubt  can  arise.  But 
the  consent  of  congress  may  also  be  implied ;  and,  indeed,  is  al- 
ways to  be  implied,  when  congress  adopts  the  particular  act  by 
sanctioning  its  objects  and  aiding  in  enforcing  them.  Thus, 
where  a  state  is  admitted  into  the  union,  notoriously  upon  a 
compact  made  between  it  and  the  state  of  which  it  previously 
composed  a  part ;  there  the  act  of  congress,  admitting  such  state 
into  the  union,  is  an  implied  consent  to  the  terms  of  the  compact. 
This  was  true  as  to  the  compact  between  Virginia  and  Kentucky, 
upon  the  admission  of  the  latter  into  the  union  ;i  and  the  like 
rule  will  apply  to  other  states,  such  as  Maine,  more  recently  ad- 
mitted into  the  union. 

§  1406.  We  have  thus  passed  through  the  positive  prohibi- 
tions introduced  upon  the  powers  of  the  states.  It  will  be  ob- 
served, that  they  divide  themselves  into  two  classes  ;  those  which 
are  political  in  their  character,  as  an  exercise  of  sovereignty ;  and 
those  which  more  especially  regard  the  private  rights  of  individ- 

gress.    Nor  wa&jny  state  at  liberty  to  engage  in  war  without  the  consent  of  congress 
unless  invaded,^  in  imminent  danger  thereof. 
I  Green  t.  BiMe,  8  Wheat.  E.  1,  85,  86,  87. 
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unls.^  In  the  latter,  thr  prolulutioti  is  absolute  and  universal. 
Ill  llic  former,  it  irt  sometimert  absolute  and  sometimes  subjected 
to  thi?  eonsent  of  (•oiigres's.  It  will  at  once  he  perceived  how 
full  of  (lifTicolty  and  delicacy  the  task  was  to  reconcile  the  Jealonit 
tenaciry  of  tlie  states  over  thetr  own  sovereignty,  with  the  perma- 
nent set-nrityof  the  national  government  and  the  inviolability  of 
private  rights.  The  task  has  been  accomplished  with  eminent 
sueeess.  If  every  thing  has  not  been  accomplished  which  a  wise 
forecast  might  have  deemed  proper  for  the  preservation  of  our  na- 
tiiinal  rights  and  liberties,  In  all  political  events,  much  has  been 
done  to  guard  us  against  tlic  moat  obvious  evils,  and  to  secure  a 
wholesome  administration  of  private  JHsticc.  To  have  attempted 
more  would  probably  have  endangered  the  whole  fabric,  and  thus 
have  perpetuated  the  dominion  of  misrule  and  imbecility. 

^  1407.  It  has  been  already  seen,  and  it  will  hereafter  more 
fully  appear,  that  there  arc  implied,  as  well  as  express  proliibi- 
tioiLs  in  the  constitution  upon  the  power  of  the  states.  Among 
the  fiirmer,  one  clearly  is  thiit  no  state  can  control,  or  abridge,  or 
inl<Tfere  wiiii  the  exercise  of  any  authority  under  the  national 
goveriinient.^  And,  it  may  be  added,  tliat  state  laws,  as,  forin- 
stam-e,  stiite  statu  ti-stiflimitaiiona  and  state  insolvent  laws,  have 
no  openition  tipou  tlie  rights  or  contracts  of  the  United  States." 

§  1 4flS.  And  here  end  our  eommeniiiries  upon  the  first  article 
of  the  conslitntion,  embracing  the  organization  and  powers  of 
the  legislative  de])artment  of  the  government,  and  the  prohibitions 
upon  the  state  and  national  governments.  If  we  here  pause  but 
for  a  moment,  we  cannot  but  be  strnek  with  the  reflection,  how 
admirably  this  division  and  djslribntion  of  legislative  powers  be- 
tween the  stale  and  national  governments  are  adapted  to  preserve 
the  liberty  and  promote  the  happinenaof  the  peo])le  of  the  United 
States.  To  the  general  government  are  assigned  all  those  pow- 
ers which  relate  to  tlie  common  interests  of  all  the  states,  as  com- 
prising one  confederated  nation.  While  to  each  state  is  reserved 
all  thot^e  powers  which  may  afiect  or  promote  its  own  domestic 
interests,  lis  peace,  its  prosperity,  its  policy,  and  its  local  institu- 
tions ;  at  the  same  lime,  such  limitations  and  restraints  arc  im- 
posed upon  each  government,  as  experience  has  demonstrated  to 


c  Gjfli a  r.  SiHiidirt,  IS  VHwal.  It.  334,  335.  ^ 

Ki'iil's  Cutiiin.  lA-ct.  ID,  p.  383. 

>ii'il  fHiitcav.  Kt/MM,  e  Wbcat.  H,  253;  I'ailtd  Stales  v. //cor,  3bIaaon,It.  3ll. 
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be  wise,  to  control  any  public  functionaries,  or  as  are  indispen- 
sable to  secure  the  harmonious  operations  of  the  union.^ 

§  1409.  A  clause  was  originally  proposed,  and  carried  in  the 
convention,  to  give  the  national  legislature  a  negative  upon  all 
laws  passed  by  the  states,  contravening,  in  the  opinion  of  the  na- 
tional legislature,  the  articles  of  the  union,  and  treaties  subsisting 
under  its  authority.  This  proposition  was,  however,  afterwards 
negatived,  and  finally  abandoned.^  A  more  acceptable  substitute 
was  found  in  the  article  (hereafter  to  be  examined)  which  declares 
that  the  constitution,  laws,  and  treaties  of  the  United  States  shall 
be  the  supreme  law  of  the  land. 

1  1  Tuck.  Black.  Comm.  App.  S14. 

3  Journal  of  Convention,  68,  86,  87, 104,  107, 136, 183,  283;  North  American  Re- 
view, October,  1827,  p.  264,' 266;  2  Pitkin's  History,  261.  This  seems  to  have  been 
a  favorite  opinion  of  Mr.  Madison,  as  well  as  of  some  other  distinguished  statesmen. 
North  American  Beview,  October,  1827,  p.  264, 265,  266 ;  2  Pitkin's  History,  251, 259. 
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EXECUTXYE  DEPARTMENT  —  ORGANIZATION  OF. 


1410.  In  the  progress  of  our  examination  of  the  coDstitatiiHiy 

are  now  arrived  at  the  second  article,  which  contains  an  ena- 

ration  of  the  organization  and  powers  of  the  execntiTe  depart* 

nt    What  is  the  best  constitution  for  the  execntiTe  depart- 

mt,  and  what  are  the  powers  with  which  it  shonld  be  entrnsted^ 

B  problems  among  the  most  important,  and  probably  the  most 

fScult  to  be  satisfactorily  solved,  of  all  which  are  involved  in 

le  theory  of  free  governments.^    No  man,  who  has  ever  stadied 

tie  subject  with  profound  attention,  has  risen  from  the  labor 

vithout  an  increased  and  almost  overwhelming  sense  of  its  intii* 

ate  relations  and  perplexing  doubts.     No  man,  who  has  erei 

leeply  read  the  human  history,  and  especially  the  histoiy  of 

epublics,  but  has  been  struck  with  the  consciousness  how  litUo 

las  been  hitherto  done  to  establish  a  safe  depositary  of  power  in 

my  hands ;  and  how  often,  in  the  bands  of  one,  or  a  few, 

nany,  of  an  hereditary  monarch  or  an  elective  chie^  the 

ive  power  has  brought  ruin  upon  the  state,  or  sunk  under  the 

oppressive  burden  of  its  own  imbecility.     Perhaps  our  own  his- 

ory,  hitherto,  does  not  establish  that  we  have  wholly  escaped 

ill  the  dangers ;  and  that  here  is  not  to  be  found,  as  has  been  the 

lase  in  other  nations,  the  vulnerable  part  of  the  republic. 

§  1411.  It  appears  that  the  subject  underwent  a  very  elaborate 
liscussion  in  the  convention,  with  much  diversity  of  opinion ; 
ind  various  propositions  were  submitted  of  the  most  opposite 
iharacter.  The  Federalist  has  remarked,  that  there  is  hardly 
iny  part  of  the  system,  the  arrangement  of  which  could  ha^re 
»een  attended  with  greater  difficulty,  and  none  which  has  been 
nveighed  against  with  less  candor  or  criticized  with  less  jtidg^ 
aent.^ 

§  1412.  The  first  clause  of  the  first  section  of  the  second,  arti- 
le  is  as  follows :  "  The  executive  power  shall  be  vested  in  a 


:3t 


1 


1  Sec  2  Elliot's  Deb.  358 ;  1  Kent's  Comm.  Lect  13,  p.  255,  S56. 
a  The  Federalist,  No.  67. 
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president  of  the  United  States  of  America.  He  shall  hold  his 
office  during  the  term  of  four  yefirs ;  and,  together  with  the  vice- 
president,  chosen  for  the  same  term,  be  chosen  as  follows." 

§  1413.  Under  the  confederation  there  was  no  national  execu- 
tive. The  whole  powers  of  the  national  government  were  vested 
in  a  congress,  consisting  of  a  single  body ;  and  that  body  was 
authorized  to  appoint  a  committee  of  the  states,  composed  of 
one  delegate  from  every  state,  to  sit  in  the  recess,  and  to  dele- 
gate to  them  such  of  their  own  powers,  not  requiring  the  con- 
sent of  nine  states,  as  nine  states  should  consent  to.^  This 
ivant  of  a  national  executive  was  deemed  a  fatal  defect  in  the 
confederation. 

§  1414.  In  the  convention,  there  does  not  seem  to  have  been 
any  objection  to  the  establishment  of  a  national  executive.  But 
upon  the  question,  whether  it  should  consist  of  a  single  person, 
the  affirmative  was  carried  by  a  vote  of  seven  states  against 
three.2  The  term  of  service  was  at  first  fixed  at  seven  years,  by 
a  vote  of  five  states  against  four,  one  being  divided.  The  term 
was  afterwards  altered  to  four  years,  upon  the  report  of  a  com- 
mittee, and  adopted  by  the  vote  of  ten  states  against  one.^ 

§  1415.  In  considering  this  clause,  three  practical  questions 
are  naturally  suggested :  First,  whether  there  should  be  a  distinct 
executive  department ;  secondly,  whether  it  should  be  composed 
of  more  than  one  person ;  and,  thirdly,  what  should  be  the  dura- 
tion of  office. 

§  1416.  Upon  the  first  question,  little  need  be  said.  All 
America  have  at  length  concurred  in  the  propriety  of  establish* 
ing  a  distinct  Executive  department.  The  principle  is  embraced 
in  every  state*  constitution ;  and  it  seems  now  to  be  assumed 
among  us,  as  a  fundamental  maxim  of  government,  that  the 
legislative,  executive,  and  judicial  departments  ought  to  be  sepa* 
rate,  and  the  powers  of  one  ought  not  to  be  exercised  by  either 
of  the  others.  The  same  maxim  is  found  recognized  in  express 
terms  in  many  of  our  state  constitutions.  It  ia  hardly  nec- 
essary to  repeat,  that  where  all  these  powers  are  united  ii> 
the  same  hands,  there  is  a  real  despotism,  to  the  extent  of  their 
coercive  exercise.  Where,  on  the  other  hand,  they  exist  together, 
and  yet  depend  for  their  exercise  upon  the  mere  authority  of 


^  Confederation,  Art  9, 10.  '  Joam.  of  Convention,  68,  89,  96, 136. 

■  Journal  of  Convention,  90, 136,  211,  225, 324, 332,  333 ;  2  Pitkin's  Hist.  252. 
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recommendation,  (as  they  did  under  the  eonfederaUon,')  they 
become  at  once  imbecile  and  arbitrary,  subservient  to  popular 
clamor,  and  incapable  of  steady  action.  The  harshness  of  the 
measures  in  relation  to  paper>money,  and  the  timidity  and  vacil- 
lation in  relation  to  military  affairs,  are  examples  not  easily  to 
be  forgotten. 

§  1417.  Taking  it,  then,  for  granted,  that  there  ought  to  be  an 
executive  department,  the  next  consideration  is,  how  it  ought  to 
be  organized.  It  may  be  stated  in  general  terms,  that  that  o^ 
ganization  is  best,  which  will  at  once  secure  energy  in  the  exec- 
utive, and  safety  to  the  people.  The  notion,  however,  is  not 
uncommon,  and  occasionally  linda  ingenious  advocates,  that  a 
vigorous  executive  is  inconsistent  with  the  genius  of  a  republi- 
can government.'  It  is  difficult  to  find  any  sufficient  grounds, 
on  which  to  rest  this  notion ;  and  those,  which  are  usually  stated, 
belong  principally  to  that  class  of  minds,  which  readily  indalge 
in  the  belief  of  the  general  perfection,  as  well  as  perfectibility,  of 
human  nature,  and  deem  the  least  possible  quantity  of  power, 
with  which  government  can  subsist,  to  be  the  best.  To  those, 
who  look  abroad  into  the  world,  and  attentively  read  the  history 
of  other  nations,  ancient  and  modern,  fat  different  lessons  are 
taught  with  a  severe  truth  and  force.  Those  lessons  instruct 
them,  that  energy  in  the  executive  is  a  leading  character  in  the 
definition  of  a  good  government,^  It  is  essential  to  the  protec- 
tion of  the  community  against  foreign  attacks.  It  is  not  less 
essential  to  the  steady  administration  of  the  laws,  to  the  protec- 
tion of  property  against  those  irregular  and  high-handed  combi- 
nations, which  sometimes  interrupt  the  ordinary  course  of  jus- 
tice, and  to  tbe  security  of  liberty  against  the  enterprises  and 
assaults  of  ambition,  of  faction,  and  of  anarchy.*     Kvery  man 


1  Sco  I  Jcffomon'B  Corrcxp.  63. 

'  Sec  2  AmcricuD  Museum,  437.  MilCoD  was  of  (Ilia  opinion ;  and  triampliantlj 
states,  iliat  "  nil  ingenious  and  knowing  men  will  cssily  agree  with  me,  that  >  free  com- 
moDwcolth,  wiilumt  h  eingle  peiaon  or  liouse  of  lords,  is  by  for  the  best  goTemment,  if 
it  ran  bo  had."  (Milton  on  tho  Iteadj  and  Easy  V/aj  to  CBlabliBh  a  Fnx  Commoa. 
wcollb.)  His  DOIiotl  was,  that  the  whole  power  of  tho  goTcmment  should  ecntro  in  a 
house  of  commons.  Locke  was  in  favor  of  a  conecntrutioo  of  the  whole  executive  aad 
Icgislalive  powers  in  a  small  asaembty  ;  and  Uuma  thouglit  the  execntive  powen  safel  j 
lodged  with  a  baodred  scnatora.  (Hume's  Essays,  Vol.  1,  £ssa;  16,  p.  9!B.)  Ur. 
Chanecllor  Keat  has  moilo  some  just  reflections  open  thesa  extraordmuj  opiniom  in 
1  Kent's  Comm.  Lect.  13,  p,  364. 

■  1  Kent's  Comm.  Lcet.  13,  p.  953,  394 ;  Sawlo  on  Const,  ch.  19,  p.  147, 148. 

*  Tho  Fcdeialist,  No.  70 ;  Bawle  on  Cout.  cb.  IS,  p.  149. 
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the  least  conversant  with  Roman  history  knows,  how  often  that 
republic  was  obliged  to  take  refuge  in  the  absolute  power  of  a 
single  man,  under  the  formidable  name  of  a  dictator,  as  well 
against  the  intrigues  of  ambitious  individuals,  aspiring  to  tyr- 
anny, and  the  seditions  of  whole  classes  of  the  community, 
threatening  the  existence  of  the  government,  as  against  foreign 
enemies,  menacing  the  destruction  and  conquest  of  the  state.^ 
A  feeble  executive  implies  a  feeble  execution  of  the  government. 
A  feeble  execution  is  but  another  phrase  for  a  bad  execution ; 
and  a  government  ill  executed,  whatever  may  be  its  theory,  must, 
in  practice,  be  a  bad  government^ 

§  1418.  The  ingredients,  which  constitute  energy  in  the  exec- 
utive, are  unity,  duration,  an  adequate  provision  for  its  support, 
and  competent  powers.  The  ingredients,  which  constitute  safety 
in  a  republican  form  of  government,  are  a  due  dependence  on 
the  people,  and  a  due  responsibility  to  the  people.^ 

§  1419.  The  most  distinguished  statesmen  have  uniformly 
maintained  the  doctrine,  that  there  ought  to  be  a  single  execu- 
tive, and  a  numerous  legislature.  They  have  considered  energy 
as  the  most  necessary  qualification  of  the  power,  and  this  as  best 
attained  by  reposing  the  power  in  a  single  hand.  At  the  same 
time  they  have  considered,  with  equal  propriety,  that  a  numer- 
ous legislature  was  best  adapted  to  the  duties  of  legislation,  and 
best  calculated  to  conciliate  the  confidence  of  the  people,  and  to 
secure  their  privileges  and  interests.^  Montesquieu  has  said, 
that  "  the  executive  power  ought  to  be  in  the*hands  of  a  mon- 
arch, because  this  branch  of  government,  having  need  of  despatch, 
is  better  administered  by  one  than  by  many.  On  the  other 
hand,  whatever  depends  on  the  legislative  power  is  oftentimes 
better  regulated  by  many  than  by  a  single  person.  But  if  there 
were  no  monarch,  and  the  executive  power  should  be  committed 
to  a  certain  number  of  persons,  selected  from  the  legislative  body, 
there  would  be  an  end  to  liberty ;  by  reason,  that  the  two  powers 
would  be  united,  as  the  same  persons  would  sometimes  possess, 
and  would  always  be  able  to  possess,  a  share  in  both."  ^  De 
Lolme,  in  addition  to  other  advantages,  considers  the  unity  of 
the  executive  as  important  in  a  free  government,  because  it  is 


1  Ibid.  •  Ibid. 

s  Ibid.    I  Kent's  Comm.  Lect.  13,  p.  253,  254. 

«  The  Federalist,  No.  70.  *  Montosquieii't  Spirit  of  Iawi,  B.  11,  ch.  6. 
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thus  more  easily  restrained.^  "  In  those  states,"  aays  he,  "where 
the  execution  of  the  laws  is  entrusted  to  several  differeut  bands, 
and  to  eaeh  with  different  titles  and  jirerogatives,  such  division^ 
and  sHch  cbangoablenefis  of  measures,  which  must  be  the  conse- 
quence of  it,  constantly  hide  the  true  cause  of  the  evils  of  the 
state.  Sometimes  military  tribunes,  and  at  others  consuls  bear 
an  absolute  sway.  Sometimes  patricians  usurp  every  thing; 
and  at  other  times  those  who  are  called  nobles.  Sometimes  the 
people  are  oppressed  by  decemvirs ;  and  at  others  by  dictators. 
Tyranny  in  such  states  does  not  always  beat  down  the  fences 
that  arc  set  around  it;  but  it  leaps  over  them.  When  mea 
think  it  confined  to  one  place,  it  starts  up  again  in  another.  It 
mocks  the  efforts  of  the  people,  not  because  it  is  invincible,  but 
becau.fe  it  is  unknown.  But  the  indivisibility  of  the  public  power 
in  Knglaud  has  constantly  kept  the  views  and  efforts  of  the 
people  directed  to  one  and  the  same  object"'  He  adds,  in 
another  place,  "  we  must  observe  a  difference  between  the  legis- 
lative and  executive  powers.  The  latter  may  be  confined,  and 
even  i.'*  more  cattily  so,  when  undivided.  The  legislature,  on  the 
contrary,  in  order  to  its  being  restrained,  should  absolutely  be 
divided."  ■* 

§  1420.  That  unity  is  conducive  to  energy  will  scarcely  be 
disputed.  Decision,  activity,  secrecy,  and  despatch  will  generally 
characterize  the  proceedings  of  one  man  in  a  much  more  eminent 
degree  than  the  proceedings  of  a  greater  number;  and  in  propor- 
tion as  the  numlber  is  increased,  these  qualities  will  be  dimiu- 
ishcd.* 

§  1421.  This  unity  may  be  destroyed  in  two  ways;  first,  by 
vesting  the  power  in  two  or  more  magistrates  of  equal  dignity; 
secondly,  by  vesting  it  ostensibly  in  one  man,  subject,  however, 
in  whole  or  in  part,  to  the  control  and  advice  of  a  council.  Of 
the  first,  the  two  consuls  of  Rome  may  serve  as  an  example  in 
ancient  times ;  and  in  modern  times,  the  brief  and  hasty  history 
of  the  three  consuls  of  France,  during  its  short-lived  republic.' 


■  Dc  Lolme  on  Conn,  of  England,  B.  9,  ch.  S.  ■  Ibid. 

■  Iliiil.  Sc«  also,  the  Fodcrulisl,  Ho.  TO ;  I  Kent's  Comm.  Lcct.  13,  i>.  253  to  259. 
The  c«lcl)rau:il  Juniu^t  (Ihe  tT^al  anknown)  hoa  pronouuccd  Do  Lolmo'a  work  to  be  at 
anco  "(Icvi),  Huliil,  and  ingcnionit." 

•  The  Fedeniliit,  No.  70]  1  Kenl'i  Coram.  LecC.  13,  p.  253,  2S4. 

'  4  jL'lTcrBon'a  Coii«sp,  IGO,  IGl.    Fropotitions  wciu  mitdc  in  the  eonTenUoD,  for  an 
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Of  the  latter,  several  states  in  the  union  furnish  examples,  as 
some  of  the  colonies  did  before  the  revolution.  Both  these 
methods  of  destroying  the  unity  of  the  executive  have  had  their 
advocates.  They  are  both  liable  to  similar,  if  not  to  equal  ob- 
jections.^ 

§  1422.  The  experience  of  other  nations,  so  far  as  it  goes,  coin- 
cides with  what  theory  would  point  out  The  Roman  history 
records  many  instances  of  mischiefs  to  the  republic  from  dissen- 
sions between  the  consuls,  and  between  the  military  tribunes, 
who  were  at  times  substituted  instead  of  the  consuls.  Those 
dissensions  would  have  been  even  more  striking,  as  well  as  more 
frequent,  if  it  had  not  been  for  the  peculiar  circumstances  of  that 
republic,  which  often  induce  the  consuls  to  divide  the  adminis- 
tration of  the  government  between  them.  And  as  the  consuls 
were  generally  chosen  from  the  patrician  order,  whidh  was  en- 
gaged in  perpetual  struggles  with  the  plebeians  for  the  preserva- 
tion of  the  privileges  and  dignities  of  their  own  order ;  there  was 
an  external  pressure,  which  compelled  them  to  act  together  for 
mutual  support  and  defence.^ 

§  1423.  But  independent  of  any  of  the  lights  derived  from 
history,  it  is  obvions,  that  a  division  of  the  executive  power  be- 
tween two  or  more  persons  must  always  tend  to  produce  dissen- 
sions and  fluctuating  counsels.  Whenever  two  or  more  persons 
are  engaged  in  any  common  enterprise  or  pursuit,  there  is  always 
danger  of  difference  of  opinion.  If  it  be  a  public  trust,  or  office, 
•in  which  they  are  clothed  with  equal  dignity  and  authority,  there 
are  peculiar  dangers  arising  from  personal  emulation,  or  personal 
animosity ;  from  superior  talents  on  one  side,  encountering  strong 
jealousies  on  the  other ;  from  pride  of  opinion  on  one  side,  and 
weak  devotion  to  popular  prejudices  on  the  other ;  from  the  vanity 
of  being  the  author  of  a  plan,  or  resentment  from  some  imagined 
slight  by  the  approval  of  that  of  another.  From  these,  and  other 
causes  of  the  like  nature,  the  most  bitter  rivalries  and  dissensions 
often  spring.  Whenever  these  happen,  they  lessen  the  respecta- 
bility, weaken  the  authority,  and  distract  the  plans  and  operations 


exccative  composed  of  a  plurality  of  pcnons.*    They  came  from  that  party  in  the  con- 
TCDtion,  which  was  anderstood  to  be  ftiTorable  to  a  continuation  of  the  confederation 
with  amendments.t 
1  The  Federalist,  No.  70.       .  «  Id. 


•  Jounul  of  C«iMnentioii,  IH,  t  U.  128. 
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of  those  whom  they  divide.  The  wisest  measures  are  thos  often 
defeated,  or  delayed,  even  in  the  most  critical  moments.  And 
wliat  constitutes  even  a  greater  evil,  the  community  often  be- 
cornea  split  up  into  rival  factions,  adhering  to  the  dilferent  per^ 
sons,  who  compose  the  magistracy;  and  temporary  animosities 
become  thus  the  foundation  of  permanent  calamities  to  the  atate.^ 
Indeed,  the  ruinous  effect  of  rival  factions  in  free  states,  strug- 
gling for  power,  has  been  the  constant  theme  of  reproach  by  the 
admirers  of  monarchy,  and  of  regret  by  the  lovers  of  republics. 
The  Guelphs  and  the  Ghibclina,  the  white  and  the  black  factions, 
have  been  immortalized  in  the  history  of  the  Italian  states ;  and 
they  are  but  an  epitome  of  the  same  unvarying  scenes  in  all  other 
republics.' 

§  1424.  From  the  very  nature  of  a  free  government,  inconven- 
iences resulting  from  a  division  of  power  must  be  submitted  to, 
in  the  formation  of  the  legislature.  But  it  is  unwise,  as  well  as 
unnecessary,  in  the  constitntion  of  the  executive.  In  the  legisla- 
ture promptitude  of  decision  is  not  of  great  importance.  It  is 
more  often  an  evil,  than  a  benefit.  Diflerences  of  opinion  in  that 
department  may,  indeed,  sometimes  retard  salutary  measures  ; 
but  they  often  lead  to  more  circumspection  and  deliberation,  and 
to  more  perfection  and  accuracy  in  the  laws.  A  resolution,  once 
passed  by  a  legislative  body,  becomes  a  law ;  and  opposition  to 
it  is  either  illegal  or  impolitic.  Before  it  becomes  a  law,  opposi-  ■ 
tion  may  diminish  the  mischiefs,  or  increase  the  good  of  the 
measure.  But  no  favorable  circumstances  palliate,  or  atone  for 
the  disadvantages  of  dissension  in  the  executive  department. 
The  evils  are  here  pure  and  unmixed.  They  embarrass  and 
weaken  every  plan,  to  which  they  relate,  from  the  first  step  to 
the  fmal  conclusion.  They  constantly  counteract  the  most  im- 
portant ingredients  in  the  executive  character, — vigor,  expedi- 
tion, and  certainty  of  operation.  In  peace,  distraction  of  the 
executive  councils  is  sufficiently  alarming  and  mischievous.  Bat 
in  war,  it  prostrates  all  energy,  and  all  security.  It  brings  tii- 
umph  to  the  enemy,  and  disgrace  to  the  country.^ 

1  Tho  Federalist,  No.  TO.  ■  Do  Lolmo  on  CoiuL  B.  S,  A.  I. 

■  The  Fedpialiat,  Ko.  70.  The  learned  Mmmontator  on  Blaclutone'a  CommenuriM 
was  of  opinion,  that  an  oxccutire  camposcd  of  a  single  delegate  of  each  ilato,  like  tbs 
"  commitlee  of  congress "  nnder  tho  coafcduraiian,  vonld  have  been  botter  than  a  (ingla 
cliief  maf^strate  for  the  nnion.  If  inch  a  scheme  had  prevailed,  we  should  hate  hmd  it 
this  time  an  czecatiTO  ma^utraty  of  twcDtj-four  penons.    See  I  Tnck.  Black.  Conun. 
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§  1425.  Objections  of  a  like  nature  apply,  though  in  some 
respects  with  diminished  force,  to  the  scheme  of  an  executive 
council,  whose  constitutional  concurrence  is  rendered  indispensa- 
ble. An  artful  cabal  in  that  council  would  be  able  to  distract 
and  enervate  the  whole  public  councils.  And  even  without  such 
a  cabal,  the  mere  diversity  of  views  and  opinions  would  almost 
always  mark  the  exercise  of  the  executive  authority  with  a  spirit 
of  habitual  feebleness  and  dilatoriness,  or  a  degrading  inconsis- 
tency.^ But  an  objection,  in  a  republican  government,  quite  as 
weighty  is,  that  such  a  participation  in  the  executive  power  has 
a  direct  tendency  to  conceal  faults  and  destroy  responsibility. 
Responsibility  is  of  two  kinds,  to  censure,  and  to  punishment. 
The  first  is  the  more  important  of  the  two,  especially  in  an  elec- 
tive government  Men  in  public  trust  will  more  often  act  in  such 
a  manner,  as  to  render  themselves  unworthy  of  public  favor,  than 
to  render  themselves  liable  to  legal  punishment  But  the  multi- 
plication of  voices  in  the  business  of  the  executive  renders  it  dif- 
ficult to  fix  responsibility  of  either  kind;  for  it  is  perpetually 
shifted  from  one  to  another.  It  often  becomes  impossible  amidst 
mutual  accusations,  to  determine  upon  whom  the  blame  ought 
to  rest.'  A  sense  of  mutual  impropriety  sometimes  induces  the 
parties  to  resort  to  plausible  pretexts  to  disguise  their  miscon- 
duct; or  a  dread  of  public  responsibility  to  cover  up,  under  the 
lead  of  some  popular  demagogue,  their  own  faults  and  vacilla- 
tions. Thus,  a  council  often  becomes  the  means,  either  of  shift- 
ing off  all  effective  responsibility  from  the  chief  magistrate,  or  of 
intrigues  and  oppositions,  which  destroy  his  power,  and  supplant 
his  influence.  The  constant  excuse,  for  want  of  decision  and 
public  spirit  on  his  part,  will  be,  that  he  has  been  overruled  by 
his  council ;  and  on  theirs,  that  he  would  not  listen  to  sound  ad- 
vice, or  resist  a  cordial  cooperation.     In  regard  to  the  ordinary 


App.  349,  350.  Sarelj  the  experience  of  the  coantiy,  under  the  confederation,  mnst 
have  been  wholly  forgotten,  when  this  scheme  approved  itself  to  the  jadgment  of  the 
proposer.  Mr.  Jefferson  has  told  as  in  an  emphatic  manner,  that  the  "  committee  of 
congress  immediately  fell  into  schisms  and  dissensions,  which  became  at  length  so  invet- 
erate, as  to  render  all  cooperation  among  them  impracticable.  They  dissolved  them- 
selves, abandoning  the  helm  of  government ;  and  it  continued  without  a  head,  until  con- 
gress met,  in  the  ensuing  winter.  This  was  then  imputed  to  the  temper  of  two  or  three 
individuals.    But  the  wiae  aacribed  it  to  the  nature  of  man."    4  Jefferson's  Corresp.  161. 

1  The  Federalist,  No.  70. 

s  The  Federalist,  No.  70;  3  Elliot's  Deb.  99, 100, 103;  Id.  272;  1  Kent's  Comm. 
Lect.  13,  p.  268,  254. 
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operations  of  govern  mo  at,  the  general  result  is  to  introduce  a 
system  of  bargaining  anil  management  into  the  executive  coun- 
cils; and  an  equally  mischievous  system  of  corruption  and  in- 
trigue in  the  choiec  and  appointment  of  counsellors.  Offices  are 
ttestowed  on  unworthy  persons  to  gratify  a  leading  member,  or 
mutual  concessions  are  made  to  cool  oppositiop,  and  disarm 
enmity.  It  is  but  too  true,  that  in  those  states,  where  executive 
councils  exist,  the  chief  magistrate^either  sinks  into  comparative 
insignificance,  or  sustains  his  power  by  arrangements  neither 
honorable  to  himself,  nor  salutary  to  the  people.  He  is  some- 
times compelled  to  follow,  when  he  ought  to  lead ;  and  he  is 
sometimes  censured^  for  acts,  over  which  he  has  no  control,  and 
for  appointments  to  olTice,  which  have  been  wrung  from  him  by 
a  sort  of  political  necessity.' 

^  143G.  The  proper  conclusion  to  be  drawn  from  these  consid- 
erations in,  that  plurality  in  the  executive  deprives  the  people  of 
the  two  greatest  securities  for  the  faithful  exercise  of  delegated 
power.  First,  it  removes  the  just  restraints  of  public  opinion  ; 
and,  secondly,  it  diminishes  the  means,  as  well  as  the  power  of 
lixiiig  TcsponHibility  for  bad  measures  upon  the  real  authors.^ 

§  1127.  The  case  of  the  king  of  Great  Britain  is  adduced,  as 
a  proof  the  other  way ;  but  it  is  a  case  wholly  inapplicable  to 
the  circumstances  of  our  republic.  In  Great  Britain  there  is  an 
hereditary  magistrate ;  and  it  is  a  settled  maxim  in  that  govern- 
ment, that  he  can  do  no  wrong;  the  true  meaning  of  which  is, 
that,  for  the  i^ake  of  the  public  peace,  he  shall  not  be  accounta- 
ble for  his  administration  of  public  affairs,  and  his  persou  shall 
be  sacred.  In  that  kingdom  it  is,  therefore,  wise,  that  he  should 
have  a  constitutional  council,  at  once  to  advise  him  in  regard  to 
measures,  and  to  become  responsible  for  those  measures.  In  no 
other  way  could  any  responsibility  be  brought  home  to  the  exec- 
utive department  Still  the  king  is  not  bound  by  the  advice  of 
bis  council.  He  is  the  absolute  master  of  his  own  conduct ;  and 
the  only  alternative  left  to  the  ministry  is,  to  compel  him  to  fol- 
low their  advice,  or  to  resign  the  administration  of  the  govern- 
ment. In  the  American  republic  the  case  is  wholly  different. 
The  executive  magistrate  is  chosen  by,  and  made  responsible  to, 

»  The  Fcdcmlisl,  No.  TO. 

'  The  Kucleralist,  No.  TO ;  1  Kent's  Comm.  Lcct,  13,  p.  253, 254 ;  I  Tnck.  BI«^ 
Comm.  A|)p.  318, 319 ;  3  EUiot'a  Deb.  99, 100. 
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the  people  ;  and,  therefore,  it  is  most  fit,  that  he  should  have  the 
exclusive  management  of  the  affairs,  for  which  he  is  thus  made 
responsible.  In  short,  the  reason  for  a  council  in  Great  Britain 
is  the  very  reason  for  rejecting  it  in  America.  The  object,  in 
such  case,  is  to  secure  executive  energy  and  responsibility.  In 
Great  Britain  it  is  secured  by  a  council.  In  America  it  would 
be  defeated  by  one.^ 

§  1428.  The  idea  of  a  council  to  the  executive,  which  has  pre- 
vailed to  so  great  an  extent  in  the  state  constitutions,  has,  with- 
out doubt,  been  derived  from  that  maxim  of  republican  jealousy 
which  considers  power  as  safer  in  the  hands  of  a  number  of  men, 
than  of  a  single  man.  It  is  a  misapplication  of  a  known  rule, 
that  in  the  multitude  of  counsel  there  is  safety.  If  it  were  even 
admitted,  that  the  maxim  is  justly  applicable  to  the  executive 
magistracy,  there  are  disadvantages  on  the  other  side,  which 
greatly  overbalance  it  But  in  truth  all  multiplication  of  the  ex- 
ecutive is  rather  dangerous,  than  friendly  to  liberty ;  and  it  is 
more  safe  to  have  a  single  object  for  the  jealousy  and  watchful- 
ness of  the  people,  than  many.^  It  is  in  the  highest  degree  prob- 
able, that  the  peculiar  situation  in  which  the  American  states 
were  placed  antecedently  to  the  revolution,  with  colonial  gover- 
nors placed  over  them  by  the  crown,  and  irresponsible  to  them- 
selves, gave  a  sanction  to  the  opinion  of  the  value  of  an  execu- 
tive council,  and  of  the  dangers  of  a  single  magistrate,  wholly 
disproportionate  to  its  importance,  and  inconsistent  with  the  per- 
manent safety  and  dignity  of  an  elective  republic^ 

§  1429.  Upon  the  question,  whether  the  executive  should  be 
composed  of  a  single  person,  we  have  already  seen,  that  there 
was,  at  first,  a  division  of  opinion  in  the  convention  which 
framed  the  constitution,  seven  states  voting  in  the  afRrmative, 
and  three  in  the  negative ;  ultimately,  however,  the  vote  was 
unanimous  in  its  favor.^  But  the  project  of  an  executive  coun- 
cil was  not  so  easily  dismissed.     It  was  renewed  at  different 

^  Tho  Federalist,  No.  70.  Soe  Bawle  on  Const,  ch.  12,  p.  147  to  150;  North  Amer. 
Keview,  Oct.  1827,  p.  264,  265. 

<  Tho  Federalist,  No.  70;  1  Kent's  Comm.  Lect.  13,  p.  253, 254 ;  3  Elliot's  Debates, 
99, 100. 

'  Mr.  Chancellor  Kent  has,  in  his  Commentaries,  condensed  the  whole  pith  of  the 
alignment  into  two  paragraphs  of  great  brovitj  and  clearness.  1  Kent's  Comm.  Lect. 
13,  p.  253,  254.  See  also  Bawle  on  Const,  ch.  12,  p.  147,  &c.  1  Tuck.  Black. 
Comm.  App.  316  to  318. 

*  Jonmal  of  Convention,  p.  95,  96;  Id.  183. 
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periods  in  varioas  forms ;  and  seems  to  have  been  finally,  tboagh 
indirectly,  disposed  of  by  the  vote  of  eight  states  against  thre&i^ 
The  reasoning  which  led  to  this  conclusion,  is  nnderstood  to 
have  been  that,  which  has  been  already  stated,  and  which  ia 
roost  elaborately  expounded  in  the  Federalist^ 
"^  §-1430.  The  question  as  to  the  unity  of  the  executive  being 
disposed  of,  the  next  consideration  is,  as  to  the  proper  duration 
of  bis  term  of  ofHce.  It  has  been  already  mentioned,  that  dorap 
tion  in  oiricc  constitutes  an  essential  requsite  to  the  energy  of 
the  executive  department.  This  has  relation  to  two  objeflts; 
first,  the  personal  firmness  of  the  chief  magistrate  in  the  employ- 
ment of  his  constitutional  powers ;  and,  secondly,  the  stabilitry 
of  the  system  of  administration,  which  may  have  been  adopted 
under  his  auspices.  With  regard  to  the  first,  it  is  evident,  that 
the  longer  the  duration  in  olBce,  the  greater  will  be  the  proba- 
bility of  obtaining  so  important  an  advantage.  A  man  will 
naturally  be  interested  in  whatever  he  possesses,  in  proportion 
to  the  firmness  or  precariousness  of  the  tenure,  by  which  he  holds 
it  He  will  be  leas  attached  to  what  he  holds  by  a  momentary, 
or  uncertain  title,  than  to  what  he  enjoys  by  a  title  durable,  or 
certain;  and  of  course  he  will  be  willing  to  risk  more  for  the 
onu  than  for  the  other.  This  remark  is  not  less  applicable  to 
political  privilege,  or  honor,  or  trust,  than  to  any  article  of  ordi- 
nary property.  A  chief  magistrate,  acting  under  the  conscious- 
ness, that  in  a  very  short  time  he  must  lay  down  office,  will  be 
apt  to  feel  himself  too  little  interested  in  it  to  hazard  any  mate> 
rial  censure  or  perplexity  from  an  independent  exercise  of  Mb 
powers,  or  from  those  ill  humors,  which  are  apt  at  times  to  pre- 
vail in  all  governments.  If  the  case  should  be,  that  he  should, 
notwithstanding,  be  recligible,  his  wishes,  if  he  should  have  any 
for  office,  would  combine  with  his  fears  to  debase  his  fortitude, 
or  weaken  his  integrity,  or  enhance  his  irresolution.^ 

§  1431.  There  are  some,  perhaps,  who  may  be  inclined  to  re- 
gard a  servile  pliancy  of  the  executive  to  a  prevalent  faction,  or 
opinion  in  the  community,  or  in  the  legislatnre,  as  its  best  rec- 
ommendation.  But  such  notions  betray  a  very  imperfect  knowl- 


I  Jonm.  of  ConTention,  p.  69,  IM,  S65, 178,  340, 341.    Heo  klso  3  Amer.  > 

435,  534,  S37. 
«  Thu  FoileraJiat,  No.  TO ;  3  Elliot's  Deb.  100. 

■  ThcFeilenaUt,Ko.71. 
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edge  of  the  trae  ends  and  objects  of  government  While  repub- 
lican principles  demand,  that  the  deliberate  sense  of  the  commu- 
nity should  govern  the  conduct  of  those,  who  administer  their 
affairs,  it  cannot  escape  observation,  that  transient  impulses  and 
sudden  excitements,  caused  by  artful  and  designing  men,  often 
lead  the  people  astray,  and  require  their  rulers  >not  to  yield  up 
their  permanent  interests  to  any  delusions  of  this  sort  It  is  a 
just  observation,  that  the  people  commonly  intend  the  public  good. 
But  no  one,  but  a  deceiver,  will  pretend,  that  they  do  not  often 
err,  as  to  the  best  means  of  promoting  it.  Indeed,  beset,  as  they 
are,  by  the  wiles  of  sycophants,  the  snares  of  the  ambitious  and 
the  avaricious,  and  the  artifices  of  those,  who  possess  their  con- 
fidence more  than  they  deserve,  or  seek  to  possess  it  by  artful 
appeals  to  their  prejudices,  the  wonder  rather  is,  that  their  errors 
are  not  more  numerous  and  more  mischievous.  It  is  the  duty 
of  their  rulers  to  resist  such  bad  designs  at  all  hazards ;  and  it  . 
has  not  unfrequently  happened,  that  by  such  resistance  they  have 
saved  the  people  from  fatal  mistakes,  and,  in  their  moments  of  ! 
cooler  reflection,  obtained  their  gratitude  and  their  reverence.^  i 
But  how  can  resistance  be  expected,  when  the  tenure  of  office  is 
80  short,  as  to  make  it  ineffectual  and  insecure. 

§  1432.  The  same  considerations  apply  with  increased  force 
to  the  legislature.  K  the  executive  department  were  to  be  sub- 
servient to  the  wishes  of  the  legislature,  at  all  times  and  under 
all  circumstances,  the  whole  objects  of  a  petition  of  the  powers 
of  government  would  be  defeated.  To  what  purpose  would  it 
be  to  separate  the  executive  and  judiciary  from  the  legislature,  if 
both  are  to  be  so  constituted,  as  to  be  at  the  absolute  devotion 
of  the  latter  ?  It  is  onq  thing  to  be  subordinate  to  the  laws ;  and 
quite  a  different  thing  to  be  dependent  upon  the  legislative  body. 
The  first  comports  with,  the  last  violates,  the  fundamental  prin- 
ciples of  good  government;  and,  in  fact,  whatever  may  be  the 
form  of  the  constitution,  the  last  unites  all  power  in  the  same 
hands.  The  tendency  of  the  legislative  authority  to  absorb  every 
other  has  been  already  insisted  on  at  large  in  the  preceding  part 
of  these  commentaries,  and  need  not  here  be  further  illustrated. 
In  governments  purely  republican  it  has  been  seen,  that  this  ten- 
dency is  almost  irresistible.  The  representatives  of  the  people 
are  but  too  apt  to  imagine,  that  they  are  the  people  themselves ; 

1  The  Federalist,  No.  71.  * 
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and  they  betray  strong  syinptoms  of  impatience  and  even  dis- 
gu.tt  at  the  least  resistance  from  any  other  quarter.  Tfaey  seem 
to  think  the  enercise  of  its  projier  rights,  by  the  executive  or  the 
judiciary,  to  be  a  breach  of  their  privileges  and  an  inipeachment 
of  their  wisdom.^  If,  therefore,  the  executive  is  to  constitute  an 
effective,  independent  branch  of  the  government,  it  is  indispensa- 
ble to  give  it  some  permanence  of  duration  in  oflice,  and  some 
motive  for  a  firm  exercise  of  its  powers. 

§  1433.  The  other  ground,  that  of  stability  in  the  system  of 
administration,  is  still  more  strikingly  connected  with  duration 
in  office.  Few  men  will  be  found  wilUng  to  commit  themselves 
to  a  course  of  policy  who^c  wisdom  may  be  perfectly  clear  to 
themnelvpB,  if  they  cannot  be  permitted  to  complete  what  they 
have  begun.  Of  what  consequence  will  it  be  to  form  the  best 
plans  of  executive  administration,  if  they  arc  perpetually  passing 
into  new  hands  before  they  are  matured,  or  may  be  defeated  at 
the  moment  when  their  reasonableness  and  their  value  cannot 
be  iinderstootl  or  reali^ted  by  the  public?  One  of  the  truest 
rewards  to  patriots  and  statesmen  is  the  consciousness,  that  the 
objections  raised  against  their  measures  will  disappear  upon  a 
fair  trial;  and  that  the  gratitude  and  affection  of  the  people 
will  follow  their  labors,  long  after  they  have  ceased  to  be  actors 
upon  the  public  scenes.  }Int  who  will  plant  when  he  can 
never  reap?  Who  will  sacrifice  his  present  ease,  and  reputation, 
and  popularity,  and  encounter  obloquy  and  persecution,  for  sys- 
tems which  he  can  neither  mould  so  as  to  insure  success,  nor 
direct  so  as  to  justify  the  experiment  ? 

§  1434.  The  natural  result  of  a  change  of  the  head  of  the  gov- 
ernment will  be  a  change  in  the  course  of  administration,  as  well 
as  a  change  in  the  subordinate  persons  who  are  to  act  as  minis- 
ters to  the  executive.  A  successor  in  oflice  will  feel  little  sympa- 
thy with  the  plans  of  his  predecessor.  To  undo  what  has  been 
done  by  the  latter,  will  be  supposed  to  give  proofs  of  hia  own 
capacity ;  and  will  recommend  him  to  all  those  who  were  adver- 
saries of  the  past  administration,  and  perhaps  will  constitute  the 
main  grounds  of  elevating  him  to  office.    Personal  pride,  party 

1  Tlic  FcderolUt,  No.  71  ;  Id.  No.  73 ;  Id.  Mo.  51 .  Jfr.  Jcffurion  njt,  "  The  exccn- 
tivc  in  onr  goTcmmenu  ii  not  the  sole,  it  ii  sinrccly  thcprinripikl  olijectof  mj  jealooBy. 
The  tjninnj  of  the  li'g is! n lures  is  the  most  fonuidablc  drtud  ul  pnuent,  and  will  be  for 
mtn;  ymn-  ThnI  of  the  executive  will  come  in  ill  turn ;  but  it  irill  be  Bt  ■  mnoto 
period."    2  Jofferfon'd  CorRsp.  443. 
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principles,  and  an  ambition  for  public  distinction,  will  thus  natu- 
rally prompt  to  an  abandonment  of  old  schemes,  and  combine 
with  that  love  of  novelty  so  congenial  to  all  free  states,  to  make 
every  new  administration  the  founders  of  new  systems  of  gov- 
ernment.^ 

§  1435.  What  should  be  the  proper  duration  of  office  is  matter 
of  more  doubt  and  speculation.  On  the  one  hand  it  may  be 
said,  that  the  shorter  the  period  of  office  the  more  security  there 
will  be  against  any  dangerous  abuse  of  power.  The  longer  the 
period  the  less  will  responsibility  be  felt,  and  the  more  personal 
ambition  will  be  indulged.  On  the  other  hand,  the  considera- 
tions above  stated  prove  that  a  very  short  period  is,  practically 
speaking,  equivalent  to  a  surrender  of  the  executive  power,  as  a 
check  in  government,  or  subjects  it  to  an  intolerable  vacillation 
and  imbecility.  In  the  convention  itself  much  diversity  of  opin- 
ion existed  on  this  subject  It  was  at  one  time  proposed  that 
the  executive  should  be  chosen  during  good  behavior.  But  this 
proposition  received  little  favor,  and  seems  to  have  been  aban- 
doned without  much  effort.^ 

§  1436.  Another  proposition  was  (as  has  been  seen)  to  choose 
the  executive  for  seven  years,  which  at  first  passed  by  a  bare 
majority ;  ^  but,  being  coupled  with  a  clause, "  to  be  chosen  by  the 
national  legislature,"  it  was  approved  by  the  vote  of  eight  states 
against  two.*  Another  clause,  "to  be  ineligible  a  second  time,' 
was  added  by  the  vote  of  eight  states  against  one,  one  being  di- 
vided.^ In  this  form  the  clause  stood  in  the  first  draft  of  the  con- 
stitution, though  some  intermediate  efforts  were  made  to  vary  it.^ 
But  it  was  ultimately  altered  upon  the  report  of  a  committee,  so 
as  to  change  the  mode  of  election,  the  term  of  office,  and  the  reeli- 
gibility,  to  their  present  form,  by  the  vote  of  ten  states  against  one.^ 

1  The  Federalist,  No.  72. 

5*  This  plan,  whatever  may  now  be  thought  of  its  value,  was  at  the  time  supported  by 
some  of  the  purest  patriots.  Mr.  Hamilton,  Mr.  Madison,  and  Mr.  Jay  were  among 
the  number.  North  American  Keview,  Oct.  1827,  p.>26.3,  264,  266  ;  Journal  of  Con- 
vention, p.  130,  131,  185;  2  Pitk.  Hist.  259,  note.  Mr.  Hamilton,  (it  seems,)  at  a  sub- 
sequent period  of  the  convention,  changed  his  opinion,  on  account  of  the  increased 
danger  to  the  public  tranquillity  incident  to  the  election  of  a  magistrate  to  this  degree 
of  permanency.  2  Pitk.  Hist.  259,  260,  note.  Possibly  the  same  change  may  have 
occurred  in  the  opinions  of  others.    Journal  of  Convention,  p.  130,  131. 

*  Journal  of  Convention,  p.  90.  *  Ibid.  92,  136,  224, 225 ;  Id.  286,287. 

ft  Ibid.  94,  204.  ^  Ibid.  190, 191  to  196, 200 ;  Id.  286,  287,  288. 

7  Ibid.  225,  324,  330, 332,  337.  See  2  Jefferson's  Correspondence,  p.  64,  65  ;  2  Pitk. 
Hist.  252,  253  ;  Journal  of  Convention,  288,  289. 


338  coxsTTrunox  of  the  ttxtted  states.        [book  izl 

^  1437.  It  is  moat  probable  that  these  three  propositions  had 
a  mutual  influence  upon  the  final  vote.  Those  who  wished  a 
choice  to  be  made  by  the  people  rather  than  by  the  national  leg- 
islature, would'naturally  incline  to  a  shorter  period  of  office  thao 
seven  years.  Those  who  were  in  favor  of  seven  years,  might  be 
willing  to  consent  to  the  clanse  against  reiiligibility,  when  they 
would  resist  it  if  the  period  of  oliice  were  reduced  to  four  years.* 
And  those  who  favored  the  latter  might  more  readily  yield  the 
prohibitory  clause  than  increase  the  duration  of  office.  All  thia, 
however,  ia  but  conjecture ;  and  the  most  that  can  be  gathered 
from  the  final  result  is,  that  opinions  strongly  maintained  at  the 
beginning  of  the  discussion  were  yielded  np  in  a  spirit  of  com* 
promise,  or  abandoned  upon  the  weight  of  argument^ 

§  14y8.  It  is  observable,  that  the  period  actually  fixed  is  in- 
termediate between  the  term  of  office  of  the  senate  and  that  of 
the  house  of  representatives.  In  the  course  of  one  presidential 
term,  the  house  is  or  may  be  twice  recompoaed,  and  two  thirds 
of  the  senate  changed  or  reelected.  So  far  as  executive  influence 
can  be  presumed  to  operate  upon  either  branch  of  the  legislature 
unfavorably  to  the  rights  of  the  people,  the  latter  possess,  in  their 
elcclive  franchise,  ample  means  of  redress.  On  the  other  hand, 
so  far  as  uniformity  and  stability  in  the  administration  of  execu- 
tive duties  are  desirable,  they  are  in  some  measure  secured  by 
the  more  permanent  tenure  of  office  of  the  senate,  which  will 
chock  too  hasty  a  departure  from  the  old  system,  by  a  change  of 
the  executive  or  representative  branch  of  the  government.* 


'  Sec  1  Ji-fforson's  CorresponJcnce,  p.  6->,  es. 

"  -T  F.tliol's  Di'lijitcii,  9a,  100;  S  IJ.  358;  I  Jefferson's  Corrcspomlenn,  G4,  65, 
'  Doi'ior  I'alcyhiui  eontlrmncd  all  clce^irc  monarchica,  and,  indeed,  all  clccliro  ehief 
miigistmlwi.  "  The  confiwsion  of  cveiy  wriWr  on  Elio  suhject  of  civil  jnovcnimenl,"  ujm 
he,  "  tlic  cxpcricnec  of  ngcs,  the  example  of  Polaod,  and  of  iho  popal  doininionfi,  wem 
to  pUcc  tiiia  omon^nit  ilio  few  indiihitahle  maxima  which  the  science  of  f^vcmmcnt  ad- 
mitH  of.  A  rrown  il  loo  'plciidiil  a  prixo  (o  bo  conferred  upon  merit.  The  pnxBkin*  or 
intercuts  of  Iho  electors  cxduilo  nil  consiile ration  of  the  qualities  of  the  compelilan. 
The  snmo  obaerrHtion  holds  conccniing  the  appointments  to  any  ollice  vhich  is  at- 
tended wilh  a  great  slinre  of  power  or  emolument.  Nolliing  ia  gained  bjr  a  popolar 
choice  worth  the  dissensions,  tnmalti,  and  interruptions  of  n^alar  industry,  with  which 
it  is  insepurablj  attended."  Palcy's  Moral  Philosophy,  B.  6,  ch.  7,  p.  367,  Mr.  Chaa. 
ccllor  Kent  has  also  remarked,  that  it  is  a  curious  fact  in  European  history,  tliut  OD  tha 
flrit  partition  of  Poland,  in  1 T73,  when  tlic  partitioning  powcn  thooKht  it  expedient  to 
fuller  and  conlirm  all  the  defects  of  iU  wretched  government,  they  sngariouily  do- 
munilcd  of  the  Polish  Diet  that  the  crown  should  continoe  elective.  I  Kout,  Comm. 
Lcet.  13,  p.  SSG.    America  bos  indulged  the  proad  hope  that  (be  iball  avoid  evoiy 
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§  1439.  Whether  the  period  of  four  years  will  answer  all  the 
purposes  for  which  the  executive  department  is  established/so  as 
to  give  it  at  once  energy  and  safety,  and  to  preserve  a  due  bal- 
ance in  the  administration  of  the  government,  is  a  problem  which 
can  be  solved  only  by  experience.  That  it  will  contribute  far 
more  than  a  shorter  period  towards  these  objects,  and  thus  have 
a  material  influence  upon  the  spirit  and  character  of  the  govern- 
ment, may  be  safely  affirmed.^  Between  the  commencement  and 
termination  of  the  period  of  office  there  will  be  a  considerable 
interval,  at  once  to  justify  some  independence  of  opinion  and 
action,  and  some  reasonable  belief  that  the  propriety  of  the  meas- 
ures adopted  during  the  administration  may  be  seen  and  felt  by 
the  community  at  large.  The  executive  need  not  be  intimidated 
in  his  course  by  the  dread  of  an  immediate  loss  of  public  confi- 
dence, without  the  power  of  regaining  it  before  a  new  election  ; 
and  he  may,  with  some  confidence,  look  forward  to  that  esteem 
and  respect  of  his  fellow-citizens,  which  public  services  usually 
obtain  when  they  are  faithfully  and  firmly  pursued  with  an  hon- 
est devotion  to  the  public  good.  If  he  should  be  reelected,  he 
will  still  more  extensively  possess  the  means  of  carrying  into  effect 
a  wise  and  beneficent  system  of  policy,  foreign  as  well  as  domes- 
tic. And  if  he  should  be  compelled  to  retire,  he  cannot  but  have 
the  consciousness  that  measures,  long  enough  pursued  to  be  found 
useful,  will  be  persevered  in  ;  or,  if  abandoned,  the  contrast  will 
reflect  new  honor  upon  the  past  administration  of  the  government, 
and  perhaps  reinstate  him  in  office.  At  all  events,  the  period  is 
not  long  enough  to  justify  any  alarms  for  the  public  safety .^  The 
danger  is  not,  that  such  a  limited  executive  will  become  an  ab- 
solute dictator;  but  that  he  may  be  overwhekned  by  the  com- 
bined operations  of  popular  influence  and  legislative  power.  It 
may  be  reasonably  doubted,  from  the  limited  duration  of  this  office, 
whether  in  point  of  independence  and  firmness,  he  will  not  be 
found  unequal  to  the  task  which  the  constitution  assigns  him  ; 
and,  if  such  a  doubt  may  be  indulged,  that  alone  will  be  decisive 
against  any  just  jealousy  of  his  encroachments.®  Even  in  Eng- 
land, where  an  hereditary  monarch  with  vast  prerogatives  and 


danger  of  this  sort,  and  escape  at  once  from  the  evils  of  an  hereditary  and  of  an  elective 
monarchy.    Who  that  loves  liberty  does  not  wish  success  to  her  efforts  ? 

1  The  Federalist,  No.  71. 

s  1  Tack.  Black.  Comm.  App.  318;  Rawle  on  Const,  ch.  SI,  p.  287  to  290. 

*  The  Foderalist,  No  71. 
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patronage  exists,  it  has  been  foniid  that  the  honse  of  commons, 
from  their  immediate  sympathy  with  the  people  and  their  pos- 
sexsion  of  ihe  purse-strings  of  the  nation,  have  been  able  eflecta- 
ally  to  check  all  his  usurpations  and  to  diminish  his  innuence. 
Nay,  from  small  beginninga  they  have  risen  to  be  the  great  povfer 
in  the  state,  counterpoising  not  only  the  authority  of  the  crown 
but  the  rank  and  wealth  of  the  nobility;  and  gaining  so  solid  an 
accession  of  influence,  that  they  rather  lead  than  follow  the  great 
measures  of  the  administratioii.^ 

§  1440.  In  comparing  the  duration  of  ofRce  of  the  president 
with  that  of  the  state  executives,  additional  reasons  will  present 
themi-i'lves  in  favor  of  the  former.  At  the  time  of  the  adoption 
of  tho  constitution,  the  executive  was  chosen  annually  in  some 
ofthc  states;  in  others,  biennially ;  and  in  others,  triennially.  In 
some  of  the  states,  which  have  been  subsequently  admitted  into 
the  union,  the  executive  is  chosen  annually ;  in  others,  biennially ; 
in  others,  tricnnially;  and  in  others,  quadriennially.  So  that 
there  is  a  great  diversity  of  opinion  exhibited  on  the  subject,  not 
only  in  the  early,  but  in  the  later  state  constitutions  in  the  union.' 
Now,  it  may  be  alTirmcd,  that  if,  considering  the  nature  of  execu- 
tive duties  in  the  state  governments,  a  period  of  office  of  two,  or 
three,  or  even  four  year^,  has  not  been  found  either  dangerous  or 
inconvenient,  there  are  very  strong  reasons,  why  the  duration  of 
office  of  the  president  of  the  United  States  should  be  at  least 
equal  to  the  longest  of  these  periods.  The  nature  of  the  duties 
to  be  performed  by  the  president,  both  at  home  and  abrosu],  are 
so  viirioua  and  complicated,  as  not  only  to  require  great  talents, 
and  great  wisdom  to  perform  them  in  any  manner  suitable  to 
their  importance  and  difficulty ;  but  also  long  experience  in  office 
to  acquire,  what  may  be  deemed  the  habits  of  administration, 
and  a  steadiness,  as  well  as  comprehensiveness,  of  view  of  all  the 
bearings  of  measures.  The  executive  duties  in  the  states  are  few, 
and  confined  to  a  narrow  range.  Those  of  thft  president  embrace 
all  the  ordinary  and  extraordinary  arrangements  of  peace  and  war, 
of  diplomacy  and  negotiation,  of  finanee,  of  naval  and  military 
operations,  and  of  the  execution  of  the  laws  through  almost  infi- 
nite ramifications  of  details,  and  in  places  at  vast  diatanecs  fironi 


»  Tlie  Federalist,  No.  71. 

'  i  KIlint'B  DchatcB,  App.  SliT ;  Dr.  Lcibcr's  EncjclopiBflU  AmDricana,  Art.  Coatli- 

•iom !  The  FcdemlUl,  No.  39. 
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each  other.^  He  is  compelled  constantly  to  take  into  view  the 
whole  circuit  of  the  union  ;  and  to  master  many  of  the  local  in- 
terests and  other  circumstances,  which  may  require  new  adapta- 
tions of  measures  to  mpet  the  public  exigencies.  Considerable 
time  must  necessarily  elapse  before  the  requisite  knowledge  for 
the  proper  discharge  of  all  the  functions  of  his  office  can  be  ob- 
tained ;  and  after  it  is  obtained,  time  must  be  allowed  to  enable 
him  to  act  upon  that  knowledge  so  as  to  give  vigor  and  health- 
iness to  the  operations  of  the  government.  A  short  term  of  office 
would  Ficarcely  suffice,  either  for  suitable  knowledge,  or  suitable 
action.  And  to  say  the  least,  four  years  employed  in  the  execu- 
tive functions  of  the  union  would  not  enable  any  man  to  become 
more  familiar  with  them,  than  half  that  period  with  those  of  a 
single  state.^  In  short,  the  same  general  considerations,  which 
require  and  justify  a  prolongation  of  the  period  of  service  of  the 
members  of  the  national  legislature  beyond  that  of  the  members 
of  the  state  legislatures,  apply  with  full  force  to  the  executive  de- 
partment There  have,  nevertheless,  at  different  periods  of  the 
government,  been  found  able  and  ingenious  minds,  who  have 
contended  for  an  annual  election  of  the  president,  or  some  shorter 
period  than  four  years.^ 

§  1441.  Hitherto  our  experience  has  demonstrated,  that  the  | 
period  has  not  been  found  practically  so  long,  as  to  create  danger  | 
to  the  people,  or  so  short  as  to  take  away  a  reasonable  inde- 
pendence and  energy  from  the  executive.  Still,  it  cannot  be  dis- 
guised, that  sufficient  time  has  scarcely  yet  elapsed  to  enable  us 
to  pronounce  a  decisive  opinion  upon  the  subject ;  since  the  ex- 
ecutive has  generally  acted  with  a  majority  of  the  nation ;  and 
in  critical  times  has  been  sustained  by  the  force  of  that  majority 
in  strong  measures,  and  in  times  of  more  tranquillity,  by  the  gen- 
eral moderation  of  the  policy  of  his  administration. 

§  1442.  Another  question,  connected  with  the  duration  of 
office  of  the  president,  was  much  agitated  in  the  convention,  and 
has  often  since  been  a  topic  of  serious  discussion ;  and  that  is. 


1  The  Federalist,  No.  72.  >  1  Kent,  Comm.  Lect.  13,  p.  262. 

'  Mr.  Senator  Hillhonse,  in  April,  1808,  proposed  an  annual  election,  among  other 
amendments  to  the  constitution;  and  defended  the  proposition  in  a  very  elaborate 
speech.  The  amendment,  however,  found  no  support.  See  Hillhouse's  Speech,  12th 
April,  1808,  printed  at  New  Haven,  by  O.  Steele  &  Co.  The  learned  editor  of  Black- 
stone's  Commentaries  manifestly  thought  a  more  IVequcnt  election  than  onoe  in  four 
years,  desirable.    1  Tack.  Black.  Comm.  App.  328, 329. 


332  coKSTirunoH  of  the  united  states.        [book  iil 

whether  he  should  be  reeligiblc  to  office.  In  support  of  the 
opinion,  that  the  president  ought  to  be  ineligible  a^er  one  period 
of  office,  it  was  urged,  that  the  return  of  public  officers  into  tbe 
mass  of  the  common  people,  where  they  would  feel  the  tone, 
which  they  had  given  to  the  administration  of  the  laws,  was  the 
best  security  the  public  could  have  for  their  good  behavior.  It 
would  operate  as  a  chock  upon  the  restlessness  of  ambition,  and 
at  the  same  time  promote  the  independence  of  the  execDtive.  It 
would  prevent  him  from  a  cringing  subserviency  to  procure  a  re> 
election;  or  to  a  resort  to  corrupt  intrigues  for  the  maintenance  . 
of  Ilia  powcr.i  And  it  was  even  added  by  some,  whose  imagina» 
tions  were  continually  haunted  by  terrors  of  all  sorts  from  the  ex- 
istence of  any  powers  in  the  national  government,  that  the  reeli- 
gibility  of  the  executive  would  furnish  an  inducement  to  forei^ 
govcrnmcnta  to  interfere  in  our  elections,  and  would  tbns  inflict 
upon  us  all  the  evils  which  had  desolated  and  betrayed  Poland.* 
Ij  1443.  In  opposition  to  these  suggestions  it  was  stated,  that 
one  ill  cfl'ect  of  the  exclusion  would  be  a  diminution  of  the  ia- 
ducemenfs  to  good  behavior.  There  are  few  men,  who  would 
not  feel  much  less  zeal  in  the  disharge  of  a  duty,  when  they  were 
conscious  that  the  advantage  of  a  station  with  which  it  ia  con> 
nectL'd,  must  be  relinquii^hed  at  a  determinate  period,  than  when 
they  were  permitted  to  entertain  a  hope  of  obtaining  by  their 
merit  a  continuance  of  it.  A  desire  of  reward  is  one  of  the  strongs 
eat  incentives  of  human  conduct ;  and  the  best  security  for  the 
fidelity  of  mankind  ia  to  make  intereat  coincide  with  duty.  Even 
the  love  of  fame,  the  ruling  passion  of  the  noblest  minda,  will 
scarcely  prompt  a  man  to  undertake  extensive  and  arduous  enter- 
prises, requiring  considerable  time  to  mature  and  perfect,  if  they 
may  be  taken  from  his  management  before  their  accomplishment, 
or  be  liable  to  failure  in  the  hands  of  a  successor.  The  most,  under 
such  circumstances,  which  can  be  expected  of  the  generality  of 
mankind,  ia  the  negative  merit  of  not  doing  harm,  instead  of  the 
positive  merit  of  doing  good.^  Another  ill  effect  of  the  exclusion 
would  be  the  temptation  to  sordid  views,  to  peculation,  to  the 
corrupt  gratification  of  favorites,  and  in  some  instances  to  usurpa- 
tion. A  selfish  or  avaricious  executive  might,  under  such  circum- 


'  Sec 3 ElIi'oCi Debatca, 99 ;  BavlconCo[ut.cb.3I,p.3S3;  The IFcdeiRliit, No. 7*. 
^  Soc  3  Elliot's  Debatet,  357 ;  Rawlcon  Conn.  ch.  31,  p.  SS3. 

■  The  Fedcnliit,  No.  72 ;  3  Elliot's  Dob.  99 ;  Id.  3S8. 
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stances,  be  disposed  to  make  the  most  be  could  for  bimself,  and  his 
friends  and  partisans,  daring  bis  brief  continuance  in  oiHce,  and 
to  introduce  a  system  of  official  patronage  and  emoluments,  at 
war  with  the  public  interests,  but  well  adapted  to  his  own.  K 
he  were  vain  and  ambitious,  as  well  as  avaricious  and  selfish, 
the  transient  possession  of  his  honors  would  depress  the  former 
passions,  and  give  new  impulses  to  the  latter.  He  would  dread 
the  loss  of  gain  more  than  the  loss  of  fame ;  since  the  power  must 
drop  from  his  hands  too  soon  to  insure  any  substantial  addition  to 
his  reputation.^  On  the  other  hand,  his  very  ambition,  as  well  as 
his  avarice,  might  tempt  him  to  usurpation  ;  since  the  chance  of 
impeachment  would  scarcely  be  worthy  of  thought ;  and  the  pres- 
ent power  of  serving  friends  might  easily  surround  him  with 
advocates  for  every  stretch  of  authority,  which  would  flatter  his 
vanity,  or  administer  to  their  necessities. 

§  1444.  Another  ill  effect  of  the  exclusion  would  be  depriving 
the  community  of  the  advantage  of  the  experience,  gained  by  an 
able  chief  magistrate  in  the  exercise  of  office.  Experience  is 
the  parent  of  wisdom.  And  it  would  seem  almost  absurd  to  say, 
that  it  ought  systematically  to  be  excluded  from  the  executive 
office.  It  would  be  equivalent  to  banishing  merit  from  the  pub- 
lic councils,  because  it  had  been  tried.  What  could  be  more 
strange,  than  to  declare,  at  the  moment,  when  wisdom  was  ac- 
quired, that  the  possessor  of  it  should  no  longer  be  enabled  to 
use  it  for  the  very  purposes,  for  which  it  was  acquired  2^ 

§  1445.  Another  ill  effect  of  the  exclusion  would  be,  that  it 
might  banish  men  from  the  station  in  certain  emergencies,  iii 
which  their  services  might  be  eminently  useful,  and  indeed  al- 
most indispensable  for  the  safety  of  their  country.  There  is  no 
nation,  which  has  not  at  some  period  or  other  in  its  history  felt 
an  absolute  necessity  of  the  services  of  particular  men  in  partic- 
ular stations ;  and  perhaps  it  is  not  too  much  to  say,  as  vital  to 
the  preservation  of  its  political  existence.  In  a  time  of  war,  or 
other  pressing  calamity,  the  very  confidence  of  a  nation  in  the 
tried  integrity  and  ability  of  a  single  man  may  of  itself 
ensure  a  triumph.  Is  it  wise  to  substitute  in  such  cases  inexpe- 
rience for  experience,  and  to  set  afloat  public  opinion,  and  change 


1  The  Federalist,  No.  72 ;  2  Elliot's  Debates,  358. 
>  The  Federalist^  No.  72;  3  Elliot's  Debates,  99, 100. 
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the  settled  coarse  of  administration?^  One  shonid  suppoae, 
that  it  would  be  sufficient  to  possess  the  right  to  change  a  bad 
magistrate,  without  making  the  singular  merit  of  a  good  one  the 
very  ground  of  excluding  him  from  office. 

§  1446.  Another  ground  against  the  exclusion  was  founded 
upon  our  own  experience  under  the  state  governments  of  the 
utility  and  safety  of  the  reeligibility  of  the  executive.  In  settle 
of  the  states  the  executive  is  reeligible ;  in  others  he  is  not  But 
no  person  has  been  able  to  point  out  any  circnmelance  in  the  ad- 
ministration of  the  state  governments  unfavorable  to  a  reelectioil 
of  the  chief  magistrate,  where  the  right  has  constitutionally  exist- 
ed. If  there  had  been  any  practical  evil,  it  must  have  been  seen 
and  felt.  And  the  common  practice  of  continuing  the  executive 
in  office  in  some  of  these  states,  and  of  displacing  in  othen^ 
demonstrates,  that  the  people  are  not  sensible  of  any  abuse,  and 
use  their  power  with  a  firm  and  unembarrassed  freedom  at  the 
elections. 

§  1447.  It  was  added,  that  the  advantages  proposed  by  the  ex* 
dusion,  (1.)  greater  independence  in.  the  executive,  (2.)  greatef 
security  to  the  people,  were  not  well  founded.  The  former  could 
not  be  attained  in  any  moderate  degree,  unless  the  exclusion  was 
made  perpetual.  And,  if  it  were,  there  might  be  many  motives 
to  induce  the  executive  to  sacrifice  his  independence  to  friends, 
to  partisans,  to  selfish  objects,  and  to  private  gain,  to  the  fear  of 
enemies,  and  the  desire  to  stand  well  with  majorities.  As  to  the 
latter  supposed  advantage,  the  exclusion  would  operate  no  check 
upon  a  man  of  irregular  ambition,  or  corrupt  principles,  and 
against  such  men  alone  could  the  exclusion  be  important.  In 
truth,  such  men  would  easily  find  means  to  cover  up  their  usur- 
pations and  dishonesty  under  fair  pretensions,  and  mean  subser^ 
viency  to  popular  prejudices.  They  would  easily  delude  the 
people  into  a  belief,  that  their  acts  were  constitutional,  because 
they  were  in  harmony  with  the  public  wishes,  or  held  out  some 
specious,  but  false  projects  for  the  public  good. 

§  1448.  Most  of  this  reasoning  would  apply,  though  with  di- 
minished force,  to  the  exclusion  for  a  limited  period,  or  until  after 
the  lapse  of  an  intermediate  election  to  the  office.  And  it  would 
have  equally  diminished  advantages,  with  respect  both  to  person- 
al independence,  and  public  security.     In  short,  the  exclusion, 

1  The  Federalist,  No.  72;  2  Elliot's  Debates,  99, 100. 
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whether  perpetual  or  temporary,  would  have  nearly  the  same 
effects ;  and  these  effects  would  be  generally  pernicious,  rather 
than«alutary.^  Reeligibility  naturally  connects  itself  to  a  certain 
extent  with  duration  of  office.  The  latter  is  necessary  to  give 
the  officer  himself  the  inclination  and  the  resolution  to  act  his 
part  well,  and  the  community  time  and  leisure  to  observe  the 
tendency  of  his  measures,  and  thence  to  form  an  experimental 
estimate  of  his  merits.  The  former  is  necessary  to  enable  the 
people,  when  they  see  reason  to  approve  of  his  conduct,  to  con- 
tinue him  in  the  station,  in  order  to  prolong  the  utility  of  his  vir- 
tues and  talents,  and  to  secure  to  the  government  the  advantage 
of  permanence  in  a  wise  system  of  administration.^ 

§  1449.  Still,  it  must  be  confessed,  that  where  the  duration  is 
for  a  considerable  length  of  time,  the  right  of  reelection  becomes 
less  important,  and  perhaps  less  safe  to  the  public.  A  president 
chosen  for  ten  years  might  be  made  ineligible  with  far  less  im- 
propriety, than  one  chosen  for  four  years.  And  a  president  cho- 
sen for  twenty  years  ought  not  to  be  again  eligible,  upon  the 
plain  ground,  that  by  such  a  term  of  office  his  responsibility 
would  be  greatly  diminished,  and  his  means  of  influence  and 
patronage  immensely  increased,  so  as  to  check  in  a  great  measure 
the  just  expression  of  public  opinion,  and  the  free  exercise  of  the 
elective  franchise.  Whether  an  intermediate  period,  say  of  eight 
years,  or  of  seven  years,  as  proposed  in  the  convention,  might  not 
be  beneficially  combined  with  subsequent  ineligibility,  is  a  point, 
upon  which  great  statesmen  have  not  been  agreed ;  and  must  be 
left  to  the  wisdom  of  future  legislators  to  weigh  and  decide.^ 

1  The  Federalist^  No.  72 ;  Rawle  on  the  Const,  ch.  31,  p.  S88,  289. 

«  The  Federalist,  No.  72. 

*  Mr.  Jefferson  appears  to  have  entertained  the  opinion  strongly,  that  the  chief  magis- 
trate onght  to  be  ineligible  after  one  term  of  office.  "  Reason  and  experience  tell  us/' 
sajTs  he,  "  that  the  chief  magistrate  will  alwajrs  be  reelected,  if  he  may  be  reelected.  He 
is  then  an  officer  for  life.  This  once  observed,  it  becomes  of  so  mnch  consequence  to 
certain  nations  to  have  a  friend  or  a  foo  at  the  head  of  our  affairs,  that  they  will  interfere 
with  money  and  with  arms,  &c.  The  election  of  a  president  of  America  some  years 
hence  will  be  mnch  more  interesting  to  certain  nations  of  Europe,  than  ever  the  election 
of  a  king  of  Poland  was."  Letter  to  Mr.  Madison  in  1787,  2  Jeffer.  Corresp.  274, 275. 
He  added  in  the  same  letter :  **  The  power  of  removing  every  fourth  year  by  the  vote  of 
the  people  is  a  power,  which  they  will  not  exercise ;  and  if  they  were  disposed  to  exer- 
cise it,  they  would  not  be  permitted."  *  How  little  has  this  reasoning  accorded  with  the 
fact !!  In  the  memoir  written  by  him  towards  the  close  of  his  life  he  says  :  " My  wish 
was,  that  the  president  should  be  elected  for  seven  years,  and  be  ineligible  afterwards. 


/ 
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The  inconvenience  of  such  frequently  recurring  elections  of  the 
chief  magistrate,  by  generating  factions,  combining  intrigueB,  and 
agitating  the  public  mind,  seems  not  hitherto  to  have  attracted 
as  much  attention  as  it  deserves.  One  of  two  evils  may  poaai- 
bly  occur  from  this  source ;  either  a  constant  state  of  exciteznenti 
which  will  prevent  the  fair  operation  of  the  measures  of  an  ad- 
ministration ;  or  a  growing  indifierence  to  the  election,  both  on 
the  part  of  candidates  and  the  people,  which  will  surrender  it 
practically  into  the  hands  of  the  selfish,  the  office  seekersy  and 
the  unprincipled  devotees  of  power.  It  has  been  justly  remarked 
by  Mr.  Chancellor  Kent,  that  the  election  of  a  supreme  executive 
magistrate  for  a  whole  nation,  affects  so  many  interests,  addresses 
itself  so  strongly  to  popular  passions,  and  holds  out  such  power- 
ful temptations  to  ambition,  that  it  necessarily  becomes  a  strong 
trial  to  public  virtue,  and  even  hazardous  to  the  public  tran- 
quillity.i 

§  1450.  The  remaining  part  of  the  clause  respects  the  viee- 
president.  If  such  an  officer  was  to  be  created,  it  is  plain,  that 
the  duration  of  his  office  should  be  coextensive  with  that  of  the 
president.  Indeed,  as  we  shall  immediately  see,  the  scheme  of 
the  government  necessarily  embraced  it ;  for  when  it  was  decided, 
that  two  persons  were  to  be  voted  for,  as  president,  it  was  deci- 
ded, that  he,  who  had  the  greatest  number  of  votes  of  the  elec- 
tors, after  the  person  chosen  as  president,  should  be  vice-pnesi- 
dent  The  principal  question,  therefore,  was,  whether  such  an 
officer  ought  to  be  created.  It  has  been  already  stated,  that  the 
original  scheme  of  the  government  did  not  provide  for  such  an 
officer.  By  that  scheme,  the  president  was  to  be  chosen  by  the 
national  legislature.^  When  afterwards  an  election  by  electorSi 
chosen  directly  or  indirectly  by  the  people,  was  proposed  by  a 
select  committee,  the  choice  of  a  vice-president  constituted  a  part 
of  the  proposition ;  and  it  was  finally  adopted  by  the  vote  of  ten 
states  against  one.^ 


This  term  I  thought  sufficient  to  enable  him,  with  the  ooncnrrence  of  the  Icf^iBlatim,  to 
carry  through  and  cstablisli  any  system  of  improvement  ho  should  propose  for  the  gen- 
eral good.  But  the  practice  adopted,  I  think,  is  better,  allowing  his  continaanoe  lor 
eight  years,  with  a  liability  to  be  dropped  at  half  way  of  the  term,  making  that  a  period 
of  probation."  1  Jefferson's  Corresp.  G4,  65.  See  also  1  Tuck.  Black.  Comm.  App. 
328,  329. 

1  1  Ki-nt,  Comm.  Lect.  13,  p.  257. 

3  Journul  of  Convention,  p.  68,  92,  136,  224. 

*  Journal  of  Conycntion,  323,  324,  333,  337. 
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§  1451.  The  appointment  of  a  vice-president  was  objected  to, 
as  unnecessary  and  dangerous.  As  president  of  the  senate,  he 
would  be  entrusted  with  a  power  to  control  the  proce^ings  of 
that  body ;  and  as  he  must  come  from  some  one  of  the  states,  that 
state  would  have  a  double  vote  in  the  body.  Besides,  it  was 
said,  that  if  the  president  should  die,  or  be  removed,  the  vice- 
president  might,  by  his  influence,  prevent  the  election  of  a  presi- 
dent. But,  at  all  events,  he  was  a  superfluous  officer,  having  few 
duties  to  perform,  and  those  might  properly  devolve  upon  some 
other  established  officer  of  the  government.^ 

§  1452.  The  reasons  in  favor  of  the  appointment  were,  in  part, 
founded  upon  the  same  ground  as  the  objections.  It  was  seen, 
that  a  presiding  officer  must  be  chosen  for  the  senate,  where  all 
the  states  were  equally  represented,  and  where  an  extreme  jeal- 
ousy might  jiaturally  bo  presumed  to  exist  of  the  preponderating 
influence  of  any  one  state.  If  a  member  of  the  senate  were  ap- 
pointed, either  the  state  would  be  deprived  of  one  vote,  or  would 
enjoy  a  double  vote  in  case  of  an  equality  of  votes,  or  there 
would  be  a  tie,  and  no  decision.  Each  of  these  alternatives  was 
equally  undesirable,  and  might  lay  the  foundation  of  great  prac- 
tical inconveniences.  An  officer,  therefore,  chosen  by  the  whole 
union,  would  be  a  more  suitable  person  to  preside,  and  give  a 
casting  vote,  since  he  would  be  more  free  than  any  member  of 
the  senate,  from  local  attachments,  and  local  interests ;  and  being 
the  representative  of  the  union,  would  naturally  be  induced  to 
consult  the  interests  of  all  the  states.^  Having  only  a  casting 
vote,  his  influence  could  only  operate  exactly,  when  most  benefi- 
cial ;  that  is,  to  procure  a  decision.  A  still  more  important  con- 
sideration is  the  necessity  of  providing  some  suitable  person  to 
perform  the  executive  functions,  when  the  president  is  unable  to- 
perform  them,  or  is  removed  from  office.  Every  reason,  which 
recommends  the  mode  of  election  of  the  president,  prescribed  by 
the  constitution,  with  a  view  either  to  dignity,  independence,  or 
personal  qualifications  for  office,  applies  with  equal  force  to  the 
appointment  of  his  substitute.  He  is  to  perform  the  same  duties,. 
and  to  possess  the  same  rights ;  and  it  seems,  if  not  indispensa- 
ble, at  least  peculiarly  proper,  that  the  choice  of  the  person,  who- 
should  succeed  to  the  executive  functions,  should  belong  to  the 


^  See  2  Elliot's  Debates,  359»  361 ;  The  Federalist,  No.  68. 
>  3  Elliot's  Debates,  37,  38,  51,  52 ;  The  Federalist,  No.  68. 
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proplc  at  large,  rather  than  to  a  select  body  chosen  for  another 
purpose.  If  (as  was  suggested)  the  president  of  the  senate,  cho- 
sen bv  that  body,  might  have  been  designated,  as  the  constitu- 
tional substitute;  it  is  by  no  means  certain, that  he  would  either 
possess  so  high  qualifications,  or  enjoy  so  mach  public  conS- 
denee,  or  feel  so  much  responsibility  for  his  conduct,  as  a  vice- 
president  selected  directly  by  and  from  the  people.  The  presi- 
dent of  the  senate  would  generally  be  selected  from  other 
motives,  and  with  reference  to  other  qualifications,  than  what 
ordinarily  belonged  to  the  executive  department  His  political 
opinions  might  be  in  marked  contrast  with  those  of  a  majority 
of  the  nation;  and  while  he  might  possess  a  just  influence  in  the 
senate  as  a  presiding  officer,  he  might  be  deemed  wholly  unfit 
for  the  various  duties  of  the  chief  executive  magistrate.  In 
addition  to  these  considerations,  there  was  no  novelty  in  the  ap- 
pointment of  such  an  officer  for  similar  purposes  in  some  of  the 
state  governments;^  and  it  therefore  came  recommended  by  ex- 
perience, as  a  safe  and  useful  arrangement,  to  guard  the  people 
against  the  inconveniences  of  an  interregnum  in  the  government, 
or  a  devolution  of  power  upon  an  officer,  who  was  not  their 
choice,  and  might  not  jxisscss  their  confidence. 

§  1453.  The  next  clause  embraces  the  mode  of  election  of  the 
president  and  vice-president ;  and  although  it  has  been  repealed, 
by  an  amendment  of  the  constitution,  (as  will  be  hereafter 
shown,)  yet  it  still  deserves  consideration  as  a  part  of  the  origi- 
nal scheme,  and  more  especially  as  very  grave  doubts  have 
been  entertained  whether  the  substitute  is  not  inferior  in  wis- 
dom and  convenience. 

§  1454.  The  clause  is  as  follows:  "Each  state  shall  appoint, 
in  such  manner  as  the  legislature  thereof  may  direct,  a  number 
of  electors  equal  to  the  whole  number  of  senators  and  represent- 
atives to  which  the  state  may  be  entitled  in  the  congress.  But 
no  senator,  or  representative,  or  person  holding  an  office  of  trust 
or  profit  under  the  United  States,  shall  be  appointed  an  elector. 

»'  The  electors  shall  meet  in  their  respective  states,  and  vote 
by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.  And  they  shall 
make  a  list  of  all  persons  voted  for,  and  of  the  number  of  votes 
for  each ;  which  list  they  shall  sign  and  certify,  and  transmit, 

1  The  Federalist,  No.  68. 
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sealed,  to  the  seat  of  the  government  of  the  United  States,  di- 
rected to  the  president  of  the  senate.     The  president  of  the  sen- 
ate shall,  in  the  presence  of  the  seriate  and  house  of  representa- 
tives, open  all  the  certificates,  and  the  votes  shall  then  be  counted. 
The  person  having  the  greatest  number  of  votes  shall  be  the  presi- 
dent, if  such  number  be  a  majority  of  the  whole  number  of  elec- 
tors appointed ;  and  if  there  be  more  than  one  who  have  such 
majority,  and  have  an  equal  number  of  votes,  then  the  house  of 
representatives  shall  immediately  choose  by  ballot  one  of  them 
for  president ;  and  if  no  person  have  a  majority,  then,  from  the 
five  highest  on  the  list,  the  said  house  shall  in  like  manner  choose 
the  president.     But,  in  choosing  the  president,  the  votes  shall 
be  taken  by  states,  the  representation  from  each  state  having 
one  vote  ;  a  quorum  for  this  purpose  shall  consist  of  a  member 
or  members  from  two  thirds  of  the  states,  and  a  majority  of  all 
the  states  shall  be  necessary  to  a  choice.     In  every  case,  after 
the  choice  of  the  president,  the  person  having  the  greatest  num- 
ber of  votes  of  the  electors  shall  be  the  vice-president.     But  if 
there  should  remain  two  or  more  who  have  equal  votes,  the  sen- 
ate shall  choose  from  them  by  ballot  the  vice-president." 

§  1455.  It  has  been  already  remarked,  that  originally,  in  the 
convention,  the  choice  of  the  president  was,  by  a  vote  of  eight 
states  against  two,  given  to  the  national  legislature.^  This  mode 
of  appointment,  however,  does  not  seem  to  have  been  satisfac- 
tory ;  for  a  short  time  afterwards,  upon  a  reconsideration  of  the 
subject,  it  was  voted,  by  six  states  against  three,  one  being  di- 
vided, that  the  president  should  be  chosen  by  electors,  appointed 
for  that  purpose ;  and,  by  eight  states  against  two,  that  the 
electors  should  be  chosen  by  the  legislatures  of  the  states.^ 
Upon  a  subsequent  discussion,  by  the  vote  of  seven  states  against 
four,  the  choice  was  restored  to  the  national  legislature.® 
Towards  the  close  of  the  convention  the  subject  was  referred 
to  a  committee,  who  reported  a  scheme  in  many  respects  as  it 
now  stands.  The  clause,  as  to  the  mode  of  choice  by  electors, 
was  carried  by  the  vote  of  nine  states  against  two;  that  respect- 
ing the  time  and  place,  and  manner  of  voting  the  electors,  by 
ten  states  against  one ;  that  respecting  the  choice  by  the  house 


1  Journal  of  ConYCntion,  68,  92,  136,  224,  225 ;  Ibid.  286,  287. 

3  Ibid.  190, 191.  *  Ibid.  200.     Seo  Ibid.  286,  287. 
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of  representatives,  in  case  no  choice  was  made  by  the  people,  by 
ten  states  against  one.^ 

§  1456.  One  motive  which  induced  a  change  of  the  choice  of 
the  president  from  the  national  legislature  unquestionably  was, 
to  have  the  sense  of  the  people  operate  in  the  choice  of  the  per- 
son to  whom  so  important  a  trust  was  confided.  This  would 
be  accomplished  much  more  perfectly,  by  committing  the  right 
of  choice  to  persons  selected  for  that  sole  purpose  at  the  partica* 
lar  conjuncture,  instead  of  persons  selected  for  the  general  pur- 
poses of  legislation.^  Another  motive  was  to  escape  from  those 
intrigues  and  cabals,  which  would  be  promoted  in  the  legislative 
body  by  artful  and  designing  men,  long  before  the  period  of  the 
choice,  with  a  \ie\v  to  accomplish  their  own  selfish  purposes.' 
The  very  circumstance,  that  the  body  entrusted  with  the  power 
was  chosen  long  before  the  presidential  election,  and  for  bther 
general  functions,  would  facilitate  every  plan  to  corrupt  or  man- 
age them.  It  would  be  in  the  power  of  an  ambitious  candidate, 
by  holding  out  the  rewards  of  office,  or  other  sources  of  patron- 
age and  honor,  silently  but  irresistibly,  to  influence  a  majority 
of  votes;  and  thus,  by  his  own  bold  and  unprincipled  conduct, 
to  secure  a  choice,  to  the  exclusion  of  the  highest,  and  purest, 
and  most  enlightened  men  in  the  country.  Besides;  the  very 
circumstance  of  the  possession  of  the  elective  power  would  min- 
gle itself  with  all  the  ordinary  measures  of  legislation.  Compro- 
mises and  bargains  would  be  made,  and  laws  passed,  to  gratify 
particular  members,  or  conciliate  particular  interests ;  and  thus 
a  disastrous  influence  would  be  shed  over  the  whole  policy  of 
the  government.  The  president  would,  in  fact,  become  the 
mere  tool  of  the  dominant  party  in  congress;  and  would,  before 
he  occupied  the  seat,  be  bound  down  to  an  entire  subserviency 
to  their  views.*  No  measure  would  be  adopted  which  was  not, 
in  some  degree,  connected  with  the  presidential  election;  and 
no  presidential  election  made  but  what  would  depend  upon  arti* 
ficial  combinations  and  a  degrading  favoritism.^     There  would 


1  Journal  of  Convention,  324,  333,  334,  335,  336,  337.  The  committee  of  the  ccm- 
vcntion  reported  in  fuvor  of  a  choice  bj  the  senate,  in  case  there  was  none  hj  the  people. 
Journal  of  Convention,  325.  # 

2  The  Federalist,  No.  68.  »  2  Wilson's  Law  Lect  187. 
*  Rawlc  on  the  Constitution,  ch.  5,  p.  58. 

6  See  1  Kent's  Comm.  Lect.  13,  p.  261,  262. 
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be  ample  room  for  the  same  course  of  intrigues  which  has  made 
memorable  the  choice  of  a  king  in  the  Polish  diet,  of  a  chief  in 
the  Venetian  senate,  and  of  a  pope  in  the  sacred  college  of  the 
Vatican. 

§  1457.  Assuming  that  the  choice  ought  not  to  be  confided  to 
the  national  legislature,  there  remained  various  other  modes,  by 
which  it  might  be  effected;  by  the  people  directly;  by  the  state 
legislatures;  or  by  electors,  chosen  by  the  one,  or  the  other.  The 
latter  mode  was  deemed  most  advisable ;  and  the  reasoning  by 
which  it  was  supported,  was  to  the  following  effect.  The  im- 
mediate election  should  be  made  by  men,  the  most  capable  of 
analyzing  the  qualities  adapted  to  the  station,  and  acting  under 
circumstances  favorable  to  deliberation,  and  to  a  judicious  com- 
bination of  all  the  inducements  which  ought  to  govern  their 
choice.  A  small  number  of  persons,  selected  by  their  fellow- 
citizens  from  the  general  mass  for  this  special  object,  would  be 
most  likely  to  possess  the  information,  and  discernment,  and  in- 
dependence essential  for  the  proper  discharge  of  the  duty.^  It  is 
also  highly  important  to  afford  as  little  opportunity,  as  possible, 
to  tumult  and  disorder.  These  evils  are  not  unlikely  to  occur 
in  the  election  of  a  chief  magistrate  directly  by  the  people,  con- 
sidering the  strong  excitements  and  interests,  which  such  an  oc- 
casion may  naturally  be  presumed  to  produce.  The  choice  of  a 
number  of  persons,  to  form  an  intermediate  body  of  electors, 
would  be  far  less  apt  to  convulse  the  community  with  any  ex- 
traordinary or  violent  movements,  than  the  choice  of  one,  who 
was  himself  the  final  object  of  the  public  wishes.  And  as  the 
electors  chosen  in  each  state  are  to  assemble  and  vote  in  the 
state,  in  which  they  are  chosen,  this  detached  and  divided  situa- 
tion would  expose  them  much  less  to  heats  and  ferments  which 
might  be  communicated  from  them  to  the  people,  than  if  they 
were  all  convened  at  one  time  in  one  place.^  The  same  circum- 
stances would  naturally  lessen  the  dangers  of  cabal,  intrigue,  and 
corruption,  especially,  if  congress  should,  as  they  undoubtedly 
would,  prescribe  the  same  day  for  the  choice  of  the  electors,  and 
for  giving  their  votes  throughout  the  United  States.  The 
scheme,  indeed,  presents  every  reasonable  guard  against  these 
fatal  evils  to  republican  governments.     The  appointment  of  the 


1  The  Federalist,  No.  68. 

*  The  Federalist,  No.  68;  1  Kent's  Comm.  Lect  13,  p.  261,  262. 
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president  is  not  made  to  depend  upon  any  preexisting  body  of 
men,  who  might  be  tampered  with  beforehand  to  proatitote  tbeii 
votes ;  but  is  delegated  to  personn  chosen  by  the  immediate  act 
of  the  people,  for  that  sole  and  temporary  purpose.  AU  tboae 
persons,  who,  from  their  situation,  might  be  suspected  of  too 
great  a  devotion  to  the  president  in  office,  such  as  senators,  and 
representatives,  and  other  persons  holding  offices  of  trust  or 
profit  under  the  United  States,  are  excluded  from  eligibility  to 
the  trust.  Thus,  without  corrupting  the  body  of  the  people^  the 
immediate  agents  in  the  election  may  be  fairly  presumed  to 
enter  upon  thetr  duty  free  from  any  sinister  bias.  Their  tiaosi* 
tory  existence,  and  dispersed  situation  would  present  formidable 
obstacles  to  any  conupt  combinations;  and  time,  as  well  as 
means,  would  be  wanting  to  accomplish,  by  bribery  or  intrigue 
of  any  considerable  number,  a  betrayal  of  their  doty.'  The 
president,  too,  who  should  be  thus  appointed,  would  be  far  more 
independent,  than  if  chosen  by  a  legislative  body,  to  whom  be 
miglit  be  expected  to  make  correspondent  sacrifices,  to  gratify 
their  wishes,  or  reward  their  services.^  And  on  the  other  hand, 
being  chosen  by  the  voice  of  the  people,  bis  gratitude  would 
take  the  natural  direction,  and  sedulously  guard  their  rights.' 


'  Id. 

■  In  adrlitiun  to  thcsr  groandi,  it  has  been  sag^niFd,  that  a  Hill  greater  and  tnoi* 
insnperitlila  dlHii'utty  againsE  a  choice  directly  b;  tlic  people,  as  n  single  commnnily, 
was,  llint  tach  a  meaaare  would  be  an  entire  eongolidation  of  the  goremment  of  tha 
country,  and  an  annihilation  of  the  state  aovcreignlica,  so  far  aa  mneemcd  the  or^oi- 
Mtiun  of  llie  executive  department  of  the  union,  Ihii  was  not  to  be  permitted,  or 
endarrd ;  and  it  would,  besides,  have  destroyed  the  balance  of  the  union,  and  ttdoced 
ihe  wdgtit  of  (lie  slavcholding  utates  lo  a  degree,  which  they  would  bavs  deemed  alto- 
gether inndmi^sible.  1  Kent's  Comm.  Lcct.  13,  p.  2G1.  U  is  not  perccik-cd,  bow 
either  of  thcKe  results  could  hare  token  place,  unless  upon  some  plao,  (which  wu 
never  proj>osed,)  which  should  dinregard  altogether  the  existence  of  the  states,  and 
tako  awuy  all  representation  of  Che  slave  population.  The  choico  might  have  been  di- 
rectly iij  tlio  poojilo  witliout  any  such  course.  And  in  point  of  fact,  such  an  objection, 
as  that  suggested  iiy  Mr.  Chancellor  Kent,  to  a  choice  by  the  people,  does  not  seem  to 
have  occurtcd  lo  iho  auihora  of  the  Federalist.  If  the  choice  had  been  diicetly  bjr  tba 
people,  each  stale  having  as  many  votes  for  president,  as  It  would  be  entitled  to  eleo- 
ton,  the  tiMult  would  have  been  esactly  u  it  now  is.  If  each  stale  had  been  entitled 
to  one  vote  oidy,  then  the  ntaic  sovtteigniies  would  have  been  completely  rcpreacnied 
by  the  people  of  each  stale  upon  an  eqaalily.  If  the  choice  hod  been  by  the  people  in 
districts,  according  to  the  ratio  of  representation,  tlien  Ihe  presidont  wonld  have  been 
chosen  by  a  majority  of  the  people  in  a  majority  of  the  representative  diitiicts. 
'  There  would  be  no  moto  a  coniolidation,  than  thetti  now  is  in  the  home  of  npieoeat- 
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§  1458.  The  other  parts  of  the  scheme  are  no  less  entitled  to 
commendation.  The  number  of  electors  is  equal  to  the  number 
of  senators  and  representatives  of  each  state;  thus  giving  to 
each  state  as  virtual  a  representation  in  the  electoral  colleges,  as 
that,  which  it  enjoys  in  congress.  The  votes,  when  given,  are 
to  be  transmitted  to  the  seat  of  the  national  government,  and 
there  opened  and  counted  in  the  presence  of  both  houses.  The 
person,  having  a  majority  of  the  whole  number  of  votes,  is  to  be 
president.  But,  if  no  one  of  the  candidates  has  such  a  majority, 
then  the  house  of  representatives,  the  popular  branch  of  the  gov- 
ernment, is  to  elect  from  the  five  highest  on  the  list  the  person, 
whom  they  may  deem  best  qualified  for  the  office,  each  state 
having  one  vote  in  the  choice.  The  person,  who  has  the  next 
highest  number  of  votes  after  the  choice  of  president,  is  to  be 
vice-president.  But,  if  two  or  more  shall  have  equal  votes,  the 
senate  are  to  choose  the  vice-president.  Thus,  the  ultimate 
functions  are  to  be  shared  alternately  by  the  senate  and  repre- 
sentatives in  the  organization  of  the  executive  department.^ 

§  1459.  "  This  process  of  election,"  adds  the  Federalist,  with 
a  somewhat  elevated  tone  of  satisfaction,  <<  affords  a  moral  cer- 
tainty, that  the  office  of  president  will  seldom  fall  to  the  lot  of  a 
man,  who  is  not  in  an  eminent  degree  endowed  with  the  requi- 
site qualifications.  Talents  for  low  intrigue,  and  the  little  arts  of 
popularity,  may  alone  suffice  to  elevate  a  man  to  the  first  hon- 
ors of  a  single  state.  But  it  will  require  other  talents,  and  a 
different  kind  of  merit  to  establish  him  in  the  esteem  and  confi- 
dence of  the  whole  union,  or  of  so  considerable  a  portion  of  it, 
as  will  be  necessary  to  make  him  a  successful  candidate  for  the 
distinguished  office  of  president  of  the  United  States.  It  will 
not  be  too  strong  to  say,  that  there  will  be  a  constant  probability 
of  seeing  the  station  filled  by  characters  preeminent  for  ability 
and  virtue.  And  this  will  be  thought  no  inconsiderable  recom- 
mendation of  the  constitution  by  those,  who  are  able  to  estimate 


atiyes.    In  neither  riew  could  there  be  any  injtirioiis  inequality  bearing  on  the  South- 
ern states. 

^  Mr.  Chancellor  Kent  has  summed  up  the  general  aiguments  in  &vor  of  an  election 
by  electors  with  great  felicity.  1  Kent's  Comm.  Lect.  13,  p.  261,  262.  And  the  sub- 
ject of  the  organization  of  the  executive  department  is  also  explained,  with  much  clear- 
ness and  force,  by  the  learned  editor  of  Blackstone's  Commentaries,  and  by  Mr.  Rawle 
in  his  yalnable  labors.  1  Tucker's  Black.  Comm.  App.  325  to  328 ;  Bawle  on  Const, 
ch.  5,  p.  51  to  55 ;  2  Wilson's  Law  Lectures,  186  to  189, 
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the  share,  which  the  execative  in  every  government  most  n 
sarily  have  iu  its  good  or  ill  administration."^ 

§  1460.  The  mode  of  election  of  the  president  thns  provided 
for  has  not  wholly  escaped  censure,  though  the  objections  have 
been  leea  numerous  than  those  brought  against  many  other  parts 
of  the  constitution,  touching  that  department  of  the  govera- 
ment.^ 

§  1461.  One  objection  was,  that  he  is  not  chosen  directly  by 
the  people,  so  as  to  secure  a  proper  dependence  upon  them. 
And  in  support  of  this  objection  it  has  been  urged,  that  be  will 
in  fact  owe  his  appointment  to  the  state  governments;  for  it 
will  become  tlie  policy  of  the  states,  which  cannot  directly  elect 
a  president,  to  prevent  his  election  by  the  people,  and  thas  to 
throw  the  choice  into  the  bouse  of  representatives,  where  it  will 
be  decided  by  the  votes  of  states.^  Again,  it  was  urged,  that  this 
very  mode  of  choice  by  states  in  the  house  of  representatives  is 
moat  unjust  and  unequal  Why,  it  has  been  said,  should  Dela- 
ware, with  her  single  representative,  possess  the  same  vote  Avith 
Virginia,  with  ten  times  that  number  ?  *  Besides ;  this  mode  of 
choice  by  the  house  of  representatives  will  give  rise  to  the  worst 
intrigues;  and  if  ever  the  arts  of  corruption  shall  prevail  in  the 
choice  of  a  president,  they  will  prevail  by  first  throwing  the 
choice  into  the  house  of  representatives,  and  then  assailing  the 
virtue  and  independence  of  members  holding  the  state  vote,  by 
all  those  motives  of  honor  and  reward,  which  can  so  easily  be 
applied  by  a  bold  and  ambitious  candidate.^ 

§  1463.  The  answer  to  these  objections  has  been  already  in  a 
great  measure  anticipated  in  the  preceding  pages.  But  it  was 
added,  that  the  devolution  of  the  choice  upon  the  house  of  rep* 
rcHcntatives  was  inevitable,  if  there  should  be  no  choice  by  the 
people ;  and  it  could  not  be  denied,  that  it  was  a  boore  appro- 
priate body  for  this  purpose  than  the  senate,  seeing  that  the  lat- 
ter were  chosen  by  the  state  legislatures,  and  the  former  by  the 
people.  Besides;  the  connection  of  the  senate  with  the  execu- 
tive department  might  naturally  produce  a  strong  influence  in 
favor  of  the  existing  executive,  in  opposition  to  any  rival  candi- 
date.°    The  mode  of  voting  by  states,  if  the  choice  came  to  the 

1  Tbo  Federalist,  Na.  68. 

*  See  The  Fodoralwt,  No.  68 ;  3  Elliot'i  Debata,  3S0  lo  363. 

*  3  Elliot'i  Debates,  160,  361. 

*  I  TuL'k.  Black.  Comm.  App.  337.  <  Ibid.  337,  as8.  *  Ibid. 
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honsc  of  representatives,  was  but  a  just  compensation  to  the 
smaller  states  for  their  loss  in  the  primary  election.  When  the 
people  vote  for  the  president,  it  is  manifest  that  the  large  states 
enjoy  a  decided  advantage  over  the  small  states ;  and  thus  their 
interests  may  be  neglected  or  sacrificed.  To  compensate  them 
for  this  in  the  eventual  election  by  the  house  of  representatives, 
a  correspondent  advantage  is  given  to  the  small  states.  It  was 
in  fact  a  compromise.^  There  is  no  injustice  in  this ;  and  if  the 
people  do  not  elect  a  president,  there  is  a  greater  chance  of  elect- 
ing one  in  this  mode,  than  there  would  be  by  a  mere  representa- 
tive vote  according  to  numbers;  as  the  same  divisions  would 
probably  exist  in  the  popular  branch,,  as  in  their  xespective 
states.^ 

§  1463.  It  has  been  observed  with  much  point,  that  in  no  re- 
spect have  the  enlarged  and  liberal  views  of  the  framers  of  the 
constitution,  and  the  expectations  of  the  public,  when  it  was 
adopted,  been  so  completely  frustrated,  as  in  the  practical  opera- 
tion of  the  system,  so  far  as  relates  to  the  independence  of  the 
electors  in  the  electoral  colleges.®  It  is  notorious,  that  the  elec- 
tors are  now  chosen  wholly  with  reference  to  particular  candi- 
dates, and  are  silently  pledged  to  vote  for  them.  Nay,  upon 
some  occasions  the  electors  publicly  pledge  themselves  to  vote 
for  a  particular  person ;  and  thus,  in  effect,  the  whole  foundation 
of  the  system,  so  elaborately  constructed,  is  subverted.*  The 
candidates  for  the  presidency  are  selected  and  announced  in 
each  state  long  before  the  election ;  and  an  ardent  canvass  is 
maintained  in  the  newspapers,  in  party  meetings,  and  in  the 
state  legislatures,  to  secure  votes  for  the  favorite  candidate,  and 
to  defeat  his  opponents.  Nay,  the  state  legislatures  often  be- 
come the  nominating  body,  acting  in  their  official  capacities, 
and  recommending  by  solemn  resolves  their  own  candidate  to 
the  other  states.^  So,  that  nothing  is  left  to  the  electors  after 
their  choice,  but  to  register  votes,  which  are  already  pledged ; 
and  an  exercise  of  an  independent  judgment  would  be  treated 


1  2  Elliot's  Debates,  364. 

'  Rawie  on  the  Constitotion,  ch.  5,  p.  54.  *  Ibid.  p.  57,  58.  ^  Ibid. 

*  Ibid.  A  practice  which  has  been  censured  by  some  persons,  as  still  more  alarm- 
ing, is  the  nomination  of  the  president  bj  members  of  congress  at  political  meetings  at 
Washington ;  thas,  in  the  mild  form  of  recommendation,  introducing  their  votes  into 
the  election  with  all  their  official  influence.    Rawle  on  Const,  ch. .%  p.  58. 


346  coNSTirnnoH  of  the  cntted  states.         [book  m. 

as  a  political  usurpation,  diahonorablc  to  the  individual,  and  a 
fraud  u|>ou  ina  constttuenta. 

§  1464.  The  principal  diHiculty,  which  has  been  felt  in  the 
mode  of  election,  is  the  constant  tendency,  from  the  number  of 
candidates,  to  bring  the  choice  into  the  house  of  representatives. 
This  has  already  occurred  twice  in  the  progress  of  the  govern- 
ment ;  and  in  the  future  there  is  every  probability  of  a  far  more 
frequent  occurrence.  Thia  was  early  foreseen ;  and,  even  in  one 
of  the  state  conventions,  a  most  distinguished  Btatesman,  and 
one  of  the  framcrs  of  the  constitution,  admitted,  that  it  would 
probably  be  found  impracticable  to  elect  a  president  by  the  im- 
mediate suffrages  of  tlic  people  ;  and  that  in  bo  large  a  country 
many  persons  would  probably  be  voted  for,  and  that  the  lowest 
of  the  five  highest  on  the  list  might  not  have  an  inconsiderable 
number  of  votes.^  It  cannot  escape  the  discernment  of  any  at- 
tentive observer,  that  if  the  house  of  representatives  is  often  to 
choose  a  prcaident,  the  choice  will,  or  at  least  may,  be  influenced 
by  many  motives,  independent  of  his  merits  and  qualifications- 
There  irf  danger,  that  intrigue  and  cabal  may  mix  in  the  rivalries 
and  Kirife,*  And  the  discord:*,  if  not  the  corruptions,  gener- 
ated by  the  occasion,  will  probably  long  outlive  the  immediate 
choice,  and  scatter  their  pestilential  influences  over  all  the  great 
interests  of  the  country.  One  fearful  crisis  was  passed  in  the 
choice  of  Mr.  Jefferson  over  his  competitor,  jMr.  Burr,  in  1801, 
which  threatened  a  dissolution  of  the  government,'  and  put  the 
issue  upon  the  tried  patriotism  of  one  or  two  individuals,  who 
yielded  from  a  sense  of  duty  their  preference  of  the  candidate 
generally  supported  by  their  friends.' 

1  Mr.  MaJison,  2  Elliot's  Debute?,  364. 

*  1  Tmkcr'a  Blafk.  Comm.  App.  SS"  ;  i  Kent's  Comm.  Lg«.  13,  p. ■Ml. 
■  I  Kont'ii  Cutntii.  Lcl'I,  13,  p.  2G2. 

*  Allui-iun  is  licrc  cspeciully  made  to  iho  Ijile  Mr.  Bayanl,  who  held  the  rote  of  Del. 
awnrc,  nnil  wlia,  by  his  final  vote  in  favor  of  Mr.  Ji'fftraon,  dodJcd  tho  election.  It 
was  remarltJ  iit  tlic  timf,  that  in  the  elortion  of  Mr.  Jeffor^on,  in  1801,  the  vote*  of 
two  or  three  states  were  held  by  pcnons  who  soon  ufterwnrds  received- office  from  hia. 
Tho  eireutnsiuiieo  is  epokeo  of  in  positive  terms  br  Mr.  Bayonl,  in  hia  eelebrated 
Spcerli  on  tlio  Judiciary,  in  I80:2.»  Mr  Bayard  did  not  tnake  it  matter  of  areoiation 
agnitist  Mr.  Jefferson,  ai  founded  in  eormpt  bar);aining.  Nor  bus  any  lueh  ctinrga 
been  subscqiicmly  made.  The  tact  is  here  staled  merely  to  ihow  how  peculiarly  ddi- 
cate  the  exercite  of  sach  funeliona  nccCBsarily  is  ;  and  how  difficult  it  ma;  be,  even  fgr 
the  most  exalted  and  pure  exccntive  to  escape  suspicion  or  reproach,  when  he  a  not 

•  Debates  m  tha  JodMoir,  rHuM  bf  WUtD*^  k  Co.  llbu;.  IM,  p.  US,  ilS. 
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§  1465.  Struck  with  these  difficulties,  it  has  been  a  favorite 
opinion  of  many  distinguished  statesmen,  especially  of  late  years, 
that  the  choice  ought  to  be  directly  by  the  people,  in  represent- 
ative districts ;  a  measure  which,  it  has  been  supposed,  would 
at  once  facilitate  a  choice  by  the  people  in  the  first  instance,  and 
interpose  an  insuperable  barrier  to  any  general  corruption  or  in- 
trigue in  the  election.  Hitherto  this  plan  has  not  possessed  ex- 
tensive public  favor.  Its  merits  are  proper  for  discussion  else- 
where, and  do  not  belong  to  these  commentaries. 

§  1466.  The  issue  of  the  contest  of  1801  gave  rise  to  an  amend- 
ment of  the  constitution  in  several  respects  materially  changing 
the  mode  of  election  of  president.  In  the  first  place,  it  provides 
that  the  ballots  of  the  electors  shall  be  separately  given  for  presi- 
dent and  vice-president,  instead  of  one  ballot  for  two  persons  as 
president ;  that  the  vice-president  (like  the  president)  shall  be 
chosen  by  a  majority  of  the  whole  number  of  electors  appointed ; 
that  the  number  of  candidates,  out  of  whom  the  selection  of  pres- 
ident is  to  be  made  by  the  house  of  representatives,  shall  be  three, 
instead  of  five ;  that  the  senate  shall  choose  the  vice-president 
from  the  two  highest  numbers  on  the  list;  and  that,  if  no  choice 
is  made  of  president  before  the  fourth  of  March  following,  the 
vice-president  shall  act  as  president. 

§  1467.  The  amendment  was  proposed  in  October,  1803,  and 
was  ratified  before  September,  1804,^  and  is  in  the  following 
terms : 

"  The  electors  shall  meet  in  their  respective  states,  and  vote 
by  ballot  for  president  and  vice-president,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  state  with  themselves ; 
they  shall  name  in  their  ballots  the  person  voted  for  as  president, 
and  in  distinct  ballots  the  person  voted  for  as  vice-president;  and 
they  shall  make  distinct  lists  of  all  persons  voted  for  as  president, 
and  of  all  persons  voted  for  as  vice-president,  and  of  the  number 
of  votes  for  each ;  which  lists  they  shall  sign  and  certify,  and 
transmit,  sealed,  to  the  seat  of  government  of  the  United  States, 
directed  to  the  president  of  the  senate ;  the  president  of  the  senate 


chosen  directly  by  the  people.  Similar  suggestions  will  scarcely  ever  fail  of  being 
made,  whenever  a  distinguished  representative  obtains  office  after  an  election  of  presi- 
dent, to  which  he  has  contributed.  The  learned  editor  of  Blackstonc's  Commentaries 
has  spoken  with  •xceeding  zeal  of  the  dangers  arising  from  the  intrigues  and  cabals  of 
an  election  bj  the  house  of  representatives.  1  Tucker's  Black.  Comm.  App.  327. 
^  Journal  of  Conventioni  Supp.  484, 488. 
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shall,  in  the  presence  of  the  senate  and  house  of  representativeSi 
open  all  the  certificates,  and  the  votes  shall  then  be  counted ;  the 
person  having  the  greatest  number  of  votes  for  president  shall  be 
the  president,  if  such  number  be  a  majority  of  the  whole  number 
of  electors  appointed ;  and  if  no  person  have  such  majority,  then, 
from  the  persons  having  the  highest  numbers,  not  exceeding  three 
on  the  list  of  those  voted  for  as  president,  the  house  of  represent- 
atives shall  choose  immediately,  by  ballot,  the  president  Bat, 
in  choosing  the  president,  the  votes  shall  be  taken  by  states,  the 
representation  from  each  state  having  one  vote ;  a  quorum  for 
this  purpose  shall  consist  of  a  member  or  members  from  two 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  nec- 
essary to  a  choice.  And  if  the  house  of  representatives  shall  not 
choose  a  president,  whenever  the  right  of  choice  shall  devolve 
upon  them,  before  the  fourth  day  of  March  next  following,  then 
the  vice-president  shall  act  as  president,  as  in  the  case  of  the 
death  or  other  constitutional  disability  of  the  president 

"  The  person  having  the  greatest  number  of  votes,  as  vice-presi- 
dent, shall  be  the  vice-president,  if  such  number  be  a  majority  of 
the  whole  number  of  electors  appointed ;  and  if  no  person  have  a 
majority,  then,  from  the  two  highest  numbers  on  the  list,  the  sen* 
ate  sliall  choose  the  vice-president;  a  quorum  for  the  purpose 
shall  consist  of  two  thirds  of  the  whole  number  of  senators,  and 
a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 

"But  no  person,  constitutionally  ineligible  to  the  office  of 
president,  shall  be  eligible  to  that  of  vice-president  of  the  United 
States." 

§  1468.  This  amendment  has  alternately  been  the  subject  of 
praise  and  blame,  and  experience  alone  can  decide  whether  the 
changes  proposed  by  it  are,  in  all  respects,  for  the  better  or  the 
worse.^  In  some  respects  it  is  a  substantial  improvement.  In 
the  first  place,  under  the  original  mode  the  senate  was  restrained 
from  acting  until  the  house  of  representatives  had  made  their  se- 
lection, which,  if  parties  ran  high,  might  be  considerably  delayed. 
By  the  amendment  the  senate  may  proceed  to  a  choice  of  the 
vice-president  immediately,  on  ascertaining  the  returns  of  the 
votes.2  In  the  next  place,  under  the  original  mode,  if  no  choice 
should  be  made  of  a  president  by  the  house  of  representatives 


1  1  Kent's  Comm.  Lcct.  13,  p.  262;  Rawie  on  Const,  ch.  5,  p.  54,  55. 
^  liawle  on  Const,  ch.  5,  p.  54 ;  1  Kent's  Comm.  Lect.  13,  p.  260. 
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until  after  the  expiration  of  the  term  of  the  preceding  ofHcer,  there 
would  be  no  person  to  perform  the  functions  of  the  office,  and  an 
interregnum  would  ensue,  and  a  total  suspension  of  the  powers 
of  government^  By  the  amendment  the  new  vice-president 
would  in  such  case  act  as  president.  By  the  original  mode  the 
senate  are  to  elect  the  vice-president  by  ballot,  by  the  amend- 
ment the  mode  of  choice  is  left  open,  so  that  it  may  be  vivd  voce. 
"Whether  this  be  an  improvement  or  not  may  be  doubted. 

§  1469.  On  the  other  hand,  the  amendment  has  certainly 
greatly  diminished  the  dignity  and  importance  of  the  office  of 
vice-president.  Though  the  duties  remain  the  same,  he  is  no 
longer  a  competitor  for  the  presidency,  and  selected,  as  possess- 
ing equal  merit,  talent^  and  qualifications,  with  the  other  candi- 
date. As  every  state  was  originally  compelled  to  vote  for  two 
candidates  (one  of  whom  did  not  belong  to  the  state)  for  the 
same  office,  a  choice  was  fairly  given  to  all  other  states  to  select 
between  them ;  thus  excluding  the  absolute  predominance  of  any 
local  interest  or  local  partiality.  ^ 

§  1470.  In  the  original  plan,  as  well  as  in  the  amendment,  no 
provision  is  made  for  the  discussion  or  decision  of  any  questions 
which  may  arise  as  to  the  regularity  and  authenticity  of  the  re- 
turns of  the  electoral  votes,  or  the  right  of  the  persons  who  gave 
the  votes,  or  the  manner  or  circumstances  in  which  they  ought  to» 
be  counted.  It  seems  to  have  been  taken  for  granted,  that  na 
question  could  ever  arise  on  the  subject ;  and  that  nothing  more 
was  necessary  than  to  open  the  certificates  which  were  produced,- 
in  the  presence  of  both  houses,  and  to  count  the  names  and  num- 
bers, as  returned.  Yet  it  is  easily  to  be  conceived,  that  very- 
delicate  and  interesting  inquiries  may  occur,  fit  to  be  debated 
and  decided  by  some  deliberative  body.^  In  fact,  a  question  did 
occur  upon  the  counting  of  the  votes  for  the  presidency  in  1821^ 
upon  the  reelection  of  Mr.  Munroe,  whether  the  votes  of  the  state 
of  Missouri  could  be  counted ;  but  as  the  count  would  make  no> 
difference  in  the  choice,  and  the  declaration  was  made  of  his 
reelection,  the  senate  immediately  withdrew ;  and  the  jurisdic- 


^  Mr.  Rawle  is  of  opinion  that  the  old  vice-president  would,  under  the  old  mode,  act 
as  president  in  case  of  a  non-election  of  president.  I  cannot  find  in  the  constitation 
any  aathority  for  sach  a  position.  Rawle  on  Const,  ch.  V  P*  ^^'  ^^>  ^^^^*  ^^^t  of 
Congress,  1st  March,  1792,  ch.  8. 

*  See  1  Kent's  Comm.  Lect  13,  p.  258,  259. 
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tinn,  a^t  well  as  the  course  of  proceeding  in  a  case  of  real  coatro- 
vtTr'y,  was  It'ft  in  a  most  cmbarrasiiing  situation. 

§  1471.  Aiiotlirr  lU'fcct  in  the  constitution  is,  that  no  provis- 
ion was  origin;illy,  or  ie^  now  made,  for  a  case  where  there  is  an 
eqnaliiy  of  votes  by  tho  I'lcctors  for  more  persona  than  the  consti- 
tutional nuniln-r,  from  which  the  house  of  representatives  is  to 
make  the  election.  The  language  of  the  original  text  ia,  that  the 
bouse  shall  elect  "  from  the  five  highest  on  the  list"  Suppose 
there  were  six  candidates  three  of  whom  had  an  equal  number  ; 
who  are  to  be  pu'fcrrcd  ?  The  amendment  is,  that  the  house 
shall  elect  "from  the  persons  having  the  highest  numbers,  not 
exceeding  three."  Suppo:>c  there  should  be  four  candidates,  t^'o 
of  whom  should  have  an  equality  of  votfts ;  who  are  to  be  pre- 
ferred ?  Such  a  case  is  quite  within  the  range  of  probability ; 
and  may  hereafter  oeca:iion  very  serious  dissensions.  One  object 
in  lessening  the  number  of  the  |>ersons  to  be  balloted  for  from 
five  to  three,  doubtless  was,  to  take  away  the  chance  of  any  per- 
son having  very  few  votcf,  from  being  ehoscn  president  against 
the  general  sense  of  the  nation.'  Yet  it  is  obvious  now  that  a 
pefi^on  having  but  a  very  small  miinber  of  electoral  votes  might, 
under  the  present  plan,  be  cho!<en  president,  if  the  other  votes 
were  divided  between  two  eminent  rival  candidates;  the  friends 
of  each  of  whom  might  prefer  any  other  to  such  rival  candidate. 
Nay,  their  very  hostility  to  each  other  might  combine  them  in  a 
common  struggle  to  throw  the  final  choice  upon  the  third  candi- 
date, whom  they  might  hope  to  control  or  fear  to  dislodge. 

§  1472.    It  i.-i  observable  that  the  language  of  the  constitution 


ueh  m^ne 
r  of  cleclor 


tore  thereof  may  direct,"  the  number  of  cleclors  to  which  the 
state  is  entitled.  Under  this  authority  the  appointment  of  elec- 
tors has  been  variously  provided  for  by  the  state  legislatures.  In 
some  states,  the  legislature  have  directly  chosen  the  electors  by 
themselves ;  in  others,  they  have  been  chosen  by  the  people  by  a 
general  ticket  throughout  the  whole  state;  and  in  others  by  the 
people  in  electoral  districts,  fixed  by  the  legislature,  a  certain 
number  of  electors  being  apportioned  to  each  district.'  No  ques- 
tion has  ever  arisen  as  to  the  constitutionality  of  cither  mode, 
except  that  of  a  direct  choice   by  the   legislature.     But  this, 


1  S  EUiot'i  Dcbalcc,  36a,  363.  '  1  Tack.  Block.  Comm.  App.  aS6. 
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though  often  doubted  by  able  and  ingenious  minds,^  has  been 
firmly  established  in  practice,  ever  since  the  adoption  of  the  con- 
stitution ;  and  does  not  now  seem  to  admit  of  controversy,  even 
if  a  suitable  tribunal  existed  to  adjudicate  upon  it^  At  present, 
in  nearly  all  the  states,  the  electors  are  chosen  either  by  the  peo- 
ple by  a  general  ticket  or  by  the  state  legislature.  The  choice  in 
districts  has  been  gradually  abandoned ;  and  is  now  persevered 
in  but  by  two  states.^  The  inequality  of  this  mode  of  choice, 
unless  it  should  become  general  throughout  the  union,  is  so  ob- 
vious, that  it  is  rather  matter  of  surprise  that  it  should  not  long 
since  have  been  wholly  abandoned.  In  case  of  any  party  divis- 
ions in  a  state,  it  may  neutralize  its  whole  vote,  while  all  the 
other  states  give  an  unbroken  electoral  vote.  On  this  account 
and  for  the  sake  of  uniformity,  it  has  been  thought  desirable  by 
many  statesmen  to  have  the  constitution  amended  so  as  to  pro- 
vide for  a  uniform  mode  of  choice  by  the  people. 

§  1473.  The  remaining  part  of  the  clause,  which  precludes  any 
senator,  representative,  or  person  holding  an  office  of  trust  or  profit 
under  the  United  States,  from  being  an  elector,  has  been  already 
alluded  to,  and  requires  little  comment.  The  object  is,  to  prevent 
persons  holding  public  stations  under  the  government  of  the  Uni- 
ted States  from  any  direct  influence  in  the  choice  of  a  president. 
In  respect  to  persons  holding  office,  it  is  reasonable  to  suppose 
that  their  partialitieih  would  all  be  in  favor  of  the  reelection  of  the 
actual  incumbent;  and  they  might  have  strong  inducements  to 
exert  their  official  influence  in  the  electoral  college.  In  respect 
to  senators  and  representatives,  there  is  this  additional  reason  for 
excluding  them,  that  they  would  be  already  committed  by  their 
vote  in  the  electoral  college ;  and  thus,  if  there  should  be  no  elec- 
tion by  the  people,  they  could  not  bring  to  the  final  vote  either 
the  impartiality  or  the  independence  which  the  theory  of  the  con- 
stitution contemplates. 

§  1474.  The  next  clause  is, "  The  congress  may  determine  the 
time  of  choosing  the  electors,  and  the  day  on  which  they  shall 
give  their  votes,  which  day  shall  be  the  same  throughout  the 
United  States." 

§  1475.  The  propriety  of  this  power  would  seem  to  be  almost 
self-evident.     Every  reason  of  public  policy  and   convenience 


1  See  3  Elliot's  Debates,  100,  101. 

3  See  2  Wilson's  Law  Lect.  187.  *  See  Bawle  on  Const,  ch.  5,  p.  55. 
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seems  in  favor  of  a  fixed  time  of  giving  the  electoral  votes,  and 
that  it  i«hould  be  the  same  throughout  the  union.  Such  a  meas- 
ure is  calculated  to  repress  political  intrigues  and  speculationsi 
by  rendering  a  combination  among  the  electoral  colleges,  as  to 
their  votes,  if  not  utterly  impracticable,  at  least  very  difficult; 
and  thus  secures  the  people  against  those  ready  expedients  which 
corruption  never  fails  to  employ  to  accomplish  its  designs.^  The 
arts  of  ambition  are  thus  in  some  degree  checked,  and  the  inde- 
pendence of  the  electors  against  external  influence  in  some  de- 
gree secured.  This  power,  however,  did  not  escape  objection  in 
the  general  or  the  state  conventions,  though  the  objection  was 
not  extensively  insisted  on.^ 

§  1476.  In  pursuance  of  the  authority  given  by  this  clause, 
congress  in  1792  passed  an  act,  declaring  that  the  electors  shall 
be  appointed  in  each  state  within  thirty-four  days  preceding  the 
first  Wednesday  in  December,  in  every  fourth  year  succeeding 
the  last  election  of  president,  according  to  the  apportionment  of 
representatives  and  senators  then  existing.  The  electors  chosen 
an^  re(|uired  to  meet  and  give  their  votes  on  the  first  said  Wed- 
nesday of  December,  in  every  fourth  year  succeeding  the  last 
election  of  president,  according  to  the  apportionment  of  repre- 
sentatives and  senators  then  existing.  The  electors  chosen  are 
required  to  meet  and  give  their  votes  on  the  said  first  Wednes- 
day of  December,  at  such  place  in  each  state  as  shall  be  directed 
by  the  legislature  thereof.  They  are  then  to  make  and  sign 
three  certificates  of  all  the  votes  by  them  given,  and  to  seal  up 
the  same,  certifying  on  each  that  a  list  of  the  votes  of  such  state 
for  president  and  vice-president  is  contained  therein;  and  shall 
appoint  a  person  to  take  charge  of  and  deliver  one  of  the  same 
certificates  to  the  president  of  the  senate  at  the  seat  of  govern- 
ment, before  the  first  Wednesday  of  January  then  next  ensuing; 
another  of  the  certificates  is  to  be  forwarded  forthwith  by  the 
post-office  to  the  president  of  the  senate  at  the  seat  of  govern- 
ment; and  the  third  is  to  be  delivered  to  the  judge  of  the  dis- 
trict in  which  the  electors  assembled.^  Other  auxiliary  provis- 
ions are  made  by  the  same  act  for  the  due  transmission  and  pres- 
ervation of  the  electoral  votes,  and  authenticating  the  appoint- 


1  3  Elliot's  Debates,  100,  101. 

2  Journal  of  Convention,  325,  331,  333,  335 ;  3  Elliot's  Debates,  100,  101. 
>  Aet  of  1st  March,  1792,  ch.  8. 
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ment  of  the  electors.  The  president's  term  of  ofHce  is  also 
declared  to  commence  on  the  fourth  day  of  March  next  succeed- 
ing the  day  on  which  the  votes  of  the  electors  shall  be  given.^ 

§  1477.  The  next  clause  respects  the  qualifications  of  the 
president  of  the  United  States.  "  No  person,  except  a  natural- 
born  citizen,  or  a  citizen  of  the  United  States  at  the  time  of  the 
adoption  of  this  constitution,  shall  be  eligible  to  the  office  of 
president.  Neither  shall  any  person  be  eligible  to  that  office, 
who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and 
been  fourteen  years  a  resident  within  the  United  States." 

§  1478.  Considering  the  nature  of  the  duties,  the  extent  of 
the  information,  and  the  solid  wisdom  and  experience  required 
in  the  executive  department,  no  one  can  reasonably  doubt  the 
propriety  of  some  qualification  of  age.  That  which  has  been 
selected,  is  the  middle  age  of  life,  by  which  period  the  character 
and  talents  of  individuals  arc  generally  known  and  fully  devel- 
oped ;  and  opportunities  have  usually  been  afforded  for  public 
service,  and  for  experience  in  the  public  councils.  The  faculties 
of  the  mind,  if  they  have  not  then  attained  to  their  highest  ma- 
turity, are  in  full  vigor,  and  hastening  towards  their  ripest  state. 
The  judgment,  acting  upon  large  materials,  has,  by  that  time,' 
attained  a  solid  cast ;  and  the  principles  which  form  the  charac- 
ter, and  the  integrity  which  gives  lustre  to  the  virtues  of  life, 
must  then,  if  ever,  have  acquired  public  confidence  and  approba- 
tion.2 

§  1479.  It  is  indispensable,  too,  that  the  president  should  be 
a  natural-born  citizen  of  the  United  States,  or  a  citizen  at  the 
adoption  of  the  constitution,  and  for  fourteen  years  before  his 
election.  This  permission  of  a  naturalized  citizen  to  become 
president  is  an  exception  from  the  great  fundamental  policy  of 
all  governments,  to  exclude  foreign  influence  from  their  executive 
councils  and  duties.  It  was  doubtless  introduced  (for  it  has 
now  become  by  lapse  of  time  merely  nominal,  and  will  soon  be- 
come wholly  extinct)  out  of  respect  to  those  distinguished  revo- 
lutionary patriots  who  were  born  in  a  foreign  land,  and  yet  had 
entitled  themselves  to  high  honors  in  their  adopted  country.^  A 
positive  exclusion  of  them  from  the  office  would  have  been  nn- 


1  Act  of  let  Miirch,  1792,  ch.  8. 

'  See  1  Kent's  Comm.  Lect  13,  p.  273. 

*  Joam.  of  Convention,  267, 825, 361. 
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ji)»>t  to  their  merits,  and  painful  to  their  sensibilities.  But  the 
general  propriety  of  the  exclaslon  of  foreigners,  in  common  cases, 
will  warcely  be  doubted  by  any  sound  statesman.  It  cuts  off 
all  chancca  for  ambitious  foreigners,  who  might  otherwise  be  in- 
triguing for  the  otltcc;  and  interposes  a  barrier  against  those 
corrupt  interferences  of  foreign  governments  in  executive  eleo- 
tion^i,  which  have  inflicted  the  most  serious  evils  upon  the  elec- 
tive monarchies  of  Europe.  Germany,  Poland,  and  even  the 
pontificate  of  Rome,  arc  sad,  but  instructive  examples  of  the 
enduring  mif>chief:4  arising  from  this  source.^  A  residence  of 
fourteen  years  in  the  United  States  is  also  made  an  indispensa- 
ble rcfiuisite  for  every  candidate ;  so  that  the  people  may  have  a 
full  opportunity  to  know  hid  character  and  merits,  and  that  he 
may  huvt:  mingled  in  the  duties,  and  felt  the  interests,  and  un- 
dcrstoiKl  the  principles,  and  nourished  the  attachments,  belong- 
ing to  every  citizen  in  a  republican  government"  By  "resi- 
dence," in  the  constitution,  is  to  be  understood,  not  an  absolute 
inhabitancy  within  the  United  States  during  the  whole  period ; 
but  ti^uch  an  inhabitancy  as  includes  a  permanent  domicil  in  the 
United  Statex.  No  one  has  supposed  that  a  temporary  absence 
abroad  on  public  business,  and  especially  on  an  embassy  to  a 
foreign  nation,  would  interrupt  the  residence  of  a  citizen,  so  as 
to  disqualify  him  for  oilice.^  If  the  word  were  to  be  construed 
with  fuch  wiricfiirsp,  then  a  mere  journey  through  any  foreign 
adjacent  territory,  for  health  or  for  pleasure,  or  a  commorancy 
there  for  a  single  day,  would  amount  to  a  disqualification. 
Under  such  a  construction,  a  military  or  civil  oiHcer,  who  should 
have  been  in  Canada  during  the  late  war  on  public  business, 
would  have  lost  his  eligibility.  The  true  sense  of  residence  in 
the  constitution  is  fixed  domicil,  or  being  out  of  the  United 
States,  and  settled  abroad  for  the  purpose  of  general  inhabitancy, 
animo  inaneniU,  and  not  for  a  mere  temporary  and  fugitive  pur- 
pose, in  transitu. 

§  1480.  The  next  clause  is,  "In  case  of  the  removal  of  the 
president  from  oflice,  or  of  his  death,  resignation,  or  inability  to 
discharge  the  duties  of  the  said  office,  the  same  shall  devolve  on 
the  vice-president     And  the  congress  may  by  law  provide  for 


1  1  Kcnt'i  Comm.  L«ct.  13,  p.  !55;  1  Tack.  Black.  Comm.  App.  Sis. 

*  IbiJ. 

•  Buwlo  on  Const,  ch.  31,  p.  !87. 
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the  case  of  removal,  death,  resignation,  or  inability  of  the 
president  and  vice-president,  declaring  what  officer  shall  then  act 
as  president;  and  such  officer  shall  act  accordingly,  until  the 
disability  be  renoioved,  or  a  president  shall  be  elected." 

§  1481.  The  original  scheme  of  the  constitution  did  not  em- 
brace (as  has  been  already  stated)  the  appointment  of  any  vice- 
president  ;  and  in  case  of  the  death,  resignation,  or  disability  of  the 
president,  the  president  of  the  senate  was  to  perform  the  duties 
of  his  office.^  The  appointment  of  a  vice-president  was  carried 
by  a  vote  of  ten  states  to  one.^  Congress,  in  pursuance  of  the 
power  here  given,  have  provided  that  in  case  of  the  removal, 
death,  resignation,  or  inability  of  the  president  and  vice-presi- 
dent, the  president  of  the  senate  pro  tempore^  and  in  case  there 
shall  be  no  president,  then  the  speaker  of  the  house  of  represent- 
atives for  the  time  being  shall  act  as  president,  until  the  disa- 
bility be  removed,  or  a  president  shall  be  elected.^ 

§  1482.  No  provision  seems  to  be  made,  or  at  least  directly 
made,  for  the  case  of  the  non-election  of  any  president  and  vice- 
president  at  the  period  prescribed  by  the  constitution.  The  case 
of  a  vacancy  by  removal,  death,  or  resignation,  is  expressly  pro- 
vided for ;  but  not  of  a  vacancy  by  the  expiration  of  the  official 
term  of  office.  A  learned  commentator  has  thought,  that  such 
a  case  is  not  likely  to  happen,  until  the  people  of  the  United 
States  shall  be  weary  of  the  constitution  and  government,  and 
shall  adopt  this  method  of  putting  a  period  to  both ;  a  mode  of 
dissolution  which  seems,  from  its  peaceable  character,  to  recom- 
mend itself  to  his  mind,  as  fit  for  such  a  crisis.^  But  no  abso- 
lute dissolution  of  the  government  would  constitutionally  take 
place  by  such  a  non-election.  The  only  effect  vrould  be,  a  sus- 
pension of  the  powers  of  the  executive  part  of  the  government, 


^  Journal  of  Convention,  p.  225,  226. 

*  Joarnal  of  Convention,  p.  324,  333,  337. 

*  Act  of  1st  March,  1792,  ch.  8,  §  9.  If  the  office  shoald  devolve  on  the  speaker, 
after  the  congress,  for  which  the  last  speaker  was  chosen,  had  expired,  and  before  the 
next  meeting  of  congress,  it  might  be  a  question,  who  is  to  serve ;  and  whether  the 
speaker  of  the  hoase  of  representatives,  then  extinct,  could  be  deemed  the  person  in- 
tended. 1  Kent's  Comm.  Lect.  13,  p.  260,  261.  In  order  to  provide  for  the  exigency 
of  a  vacancy  in  the  office  of  president  during  the  leeess  of  congress,  it  has  become  usual 
for  the  vice-president,  a  few  days  before  the  termination  of  each  session  of  congress,  to 
retire  fromr  Uie  chair  of  the  senate,  to  enable  that  body  to  elect  a  president  pro  tempore, 
to  be  ready  to  act  in  any  .case  of  emergency.    Bawle  on  Const  ch.  5,  p.  57. 

«  1  Tuck.  Black.  Comm.  App.  320. 
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and  incidentally  of  the  legislative  powers,  until  a  new  election 
to  the  presidency  should  take  place  at  the  next  constitutional 
period  ;  an  evil  of  very  great  magnitude,  but  not  equal  to  a  pos- 
itive extinguishment  of  the  constitution.      But  the  event  of  a 
non-election  may  arise,  without  any  intention  on  the  p&urt  of  the 
people  to  dissolve  the  government.     Suppose  there  should  be 
three  candidates  for  the  presidency,  and  two  for  the  vice-presi- 
dency, each  of  whom  should  receive,  as  nearly  as  possible,  the 
same  number  of  votes ;  which  party,  under  such  circumstances, 
is  bound  to  yield  up  its  own  preference  ?     May  not  each  feel 
equally  and  conscientiously  the  duty  to  support  to  the  end  of 
the  contest  its  own  favorite  candidate  in  the  house  of  represent- 
atives ?     Take  another  case.     Suppose  two  persons  should  re- 
ceive a  majority  of  all  the  votes  for  the  presidency,  and  both  die 
before  the  time  of  taking  office,  or  even  before  the  votes  are  as- 
certained by  congress.     There  is  nothing  incredible  in  the  sup- 
position that  such  an  event  may  occur.     It  is  not  nearly  as  im- 
probable as  the  occurrence  of  the  death  of  three  persons,  who 
had  held  the  office  of  president,  on  the  anniversary  of  our  inde- 
pendence, and  two  of  these  in  the  same  year.     In  each  of  these 
cases  there  would  be  a  vacancy  in  the  office  of  president  and 
vice-president   by  mere  effiux  of  time;   and   it   may  admit  of 
doubt,  whether  the  language  of  the  constitution  reaches  them. 
If  the  vice-president  should  succeed  to  the  office  of  president,  he 
will  continue  in  it  until  the  regular  expiration  of  the  period  for 
which  the  president  was  chosen  ;  for  there  is  no  provision  for  the 
choice  of  a  new  president,  except  at  the  regular  period,  when 
there  is  a  vice-president  in  office ;  and  none  for  the  choice  of  a 
vice-president,  except  when  a  president  also  is  to  be  chosen.^ 

§  1483.  Congress,  however,  have  undertaken  to  provide  for 
every  case  of  a  vacancy  both  of  the  offices  of  president  and  vice- 
president  ;  and  have  declared  that,  in  such  an  event,  there  shall 
immediately  be  a  new  election  made,  in  the  manner  prescribed 
by  the  act.^  How  far  such  an  exercise  of  power  is  constitutional, 
has  never  yet  been  solemnly  presented  for  decision.  The  point 
was  hinted  at  in  some  of  the  debates,  when  the  constitution  was 
adopted ;  and  it  was  then  thought  to  be  susceptible  of  some 


1  Sec  Rawie  on  Constitution,  ch.  5,  p.  56. 
3  Act  of  1st  March,  1792,  ch.  8,  §  11. 
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doubt.^  Every  siixcere  friend  of  the  constitution  will  naturally 
feel  desirous  of  upholding  the  power,  as  far  as  he  constitutionally 
may.^  But  it  would  be  more  satisfactory  to  provide  for  the  case 
by  some  suitable  amendment,  which  should  clear  away  every 
doubt,  and  thus  prevent  a  crisis  dangerous  to  our  future  peace,  if 
not  to  the  existence  of  the  government, 

§  1484.  What  shall  be  the  proper  proof  of  the  resignation  of 
the  president  or  vice-president,  or  of  their  refusal  to  accept  the 
office,  is  left  open  by  the  constitution.  But  congress,  with  great 
wisdom  and  forecast,  have  provided  that  it  shall  be  by  some 
instrument  in  writing,  declaring  the  same,  subscribed  by  the 
party,  and  delivered  into  the  office  of  the  secretary  of  state.^ 

§  1485.  The  next  clause  is,  "  The  president  shall,  at  stated 
times,  receive  for  his  services  a  compensation,  which  shall  nei- 
ther be  increased  nor  diminished  during  the  period  for  which  he 
shall  have  been  elected ;  and  he  shall  not  receive  within  that 
period  any  other  emolument  from  the  United  States,  or  any  of 
them." 

§  1486.  It  is  obvious  that,  without  due  attention  to  the  proper 
support  of  the  president,  the  separation  of  the  executive  from  the 
legislative  department  would  be  merely  nominal  and  nugatory. 
The  legislature,  with  a  discretionary  power  over  his  salary  and 
emolument,  would  soon  render  him  obsequious  to  their  will.  A 
control  over  a  man's  living  is  in  most  cased  a  control  over  his 
actions.  To  act  upon  any  other  view  of  the  subject  would  be  to 
disregard  the  voice  of  experience,  and  the  operation  of  the  inva- 
riable principles  which  regulate  human  conduct.  There  are, 
indeed,  men  who  could  neither  be  distressed  nor  won  into  a  sacri- 
fice of  their  duty.  But  this  stern  virtue  is  the  growth  of  few 
soils;  and  it  will  be  found  that  the  general  lesson  of  human  life 
is,  that  men  obey  their  interests ;  that  they  may  be  driven  by 
poverty  into  base  compliances,  or  tempted  by  largesses  to  a 
desertion  of  duty.*     Nor  have  there  been  wanting  examples  in 


^  2  Elliot's  Debates,  S59»  360. 

'  In  the  revised  draft  of  the  constitution,  the  clause  stood  :  "And  such  officer  shall 
act  accordingly,  until  the  disability  be  removed,  or  the  period  for  choosing  another  presi- 
dent arrive ; "  and  the  latter  words  were  then  altered,  so  as  to  read,  "  until  a  president 
shall  be  elected.*'    Joom.  of  Convention,  361,  382. 

B  Act  of  1st  March,  1792,  ch.  8,  f  11- 

*  The  Federalist,  No.  73;  1  Kent's  Comm.  Lect  13,  p.  263. 
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our  own  country  of  the  intimidation  or  seduction  of  the  execa- 
tive  by  the  terrors  or  allurements  of  the  pecuniary  arrangements 
of  the  legislative  body.^  The  wisdom  of  this  clause  can  scarcely 
be  too  highly  commended.  The  legislature,  on  the  appointnient 
of  a  president,  is  once  for  all  to  declare  what  shall  be  the  com- 
pensation for  bis  services  during  the  time  for  which  he  shall  have 
been  elected.  This  done,  they  will  have  no  power  to  alter  it, 
either  by  increase  or  diminution,  till  a  new  period  of  service  by 
a  new  election  commences.  They  can  neither  weaken  his  forti- 
tude by  operating  upon  his  necessities,  nor  corrupt  his  integrity' 
by  appealing  to  his  avarice.  Neither  the  union,  nor  any  of  its 
members,  will  be  at  liberty  to  give,  nor  will  he  be  at  liberty  to 
receive,  any  other  emolument  He  can,  of  course,  have  no  pe- 
cuniary inducement  to  renounce  or  desert  the  independence 
intended  for  him  by  the  constitution.^  The  salary  of  the  first 
president  was  fixed  by  congress  at  the  sum  of  twenty-five  thou- 
sand dollars  per  |innum,  and  of  the  vice-president  at  five  thousand 
dollars.^  And,  to  prevent  any  difiiculty  as  to  future  presidents, 
congress,  by  a  permanent  act,  a  few  years  afterwards  established 
the  same  compensation  for  all  future  presidents  and  vice-presi- 
dents.^ So  that,  unless  some  great  changes  should  intervene, 
the  independence  of  the  executive  is  permanently  secured  by  an 
adequate  maintenance  ;  and  it  can  scarcely  be  diminished,  unless 
some  future  executive  shall  basely  betray  his  duty  to  his  suc- 
cessor. 

§  1487.  The  next  clause  is,  "  Before  he  enters  on  the  execution 
of  his  office,  he  shall  take  the  following  oath  or  affirmation  :  I  do 
solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office 
of  President  of  the  United  States,  and  will,  to  the  best  of  my 
ability,  preserve,  protect,  and  defend  the  constitution  of  the 
United  States." 

§  1488.  There  is  little  need  of  commentary  upon  this  clause. 
No  man  can  well  doubt  the  propriety  of  placing  a  president  of 
the  United  States  under  the  most  solemn  obligations  to  preserve, 
protect,  and  defend  the  constitution.     It  is  a  suitable  pledge  of 

1  Tlie  Federalist,  No.  73 ;  1  Kent's  Comm.  Lcct.  13,  p.  263 ;  1  Tack.  Black.  Comm. 
App.  323,  324. 

2  Tlie  Federalist,  No.  73. 

«  Act  of  24th  September,  1789,  ch.  19. 
*  Act  of  18th  of  February,  1793,  ch.  9. 
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his  fidelity  and  responsibility  to  his  conntry ;  and  creates  upon 
his  conscience  a  deep  sense  of  duty,  by  an  appeal,  at  once  in  the 
presence  of  God  and  man,  to  the  most  sacred  and  solemn  sanc- 
tions which  can  operate  upon  the  human  mind.^ 

1  See  Journal  of  Conyention,  225,  296,  361,  383. 
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CHAPTER  XXXVII. 

EXECUTIVE — POWERS  AITD  DUTIES. 

§  1489.  Having  thus  considered  the  manner  in  which  the 
executive  department  is  organized,  the  next  inquiry  is  as  to  the 
powers  with  which  it  is  entrusted.  These,  and  the  correBpond- 
ing  duties,  are  enumerated  in  the  second  and  third  sections  of 
the  second  article  of  the  constitution. 

§  1490.  The  first  clause  of  the  second  section  is,  "  The  Presi- 
dent shall  be  commander-in-chief  of  the  army  and  nary  of  the 
United  States,  and  of  the  militia  of  the  several  states,  when 
called  into  the  actual  service  of  the  United  States.*  He  may 
require  the  opinion  in  writing  of  the  principal  officer  in  each  of 
the  executive  departments,  upon  any  subject  relating  to  the  duties 
of  their  respective  offices.  And  he  shall  have  power  to  grant 
reprieves  and  pardons  for  offences  against  the  United  States, 
except  in  cases  of  impeachment." 

§  1491.  The  command  and  application  of  the  public  force,  to 
execute  the  laws,  to  maintain  peace,  and  to  resist  foreign  inva- 
sion, arc  powers  so  obviously  of  an  executive  nature,  and  require 
the  exercise  of  qualities  so  peculiarly  adapted  to  this  department, 
that  a  well-organized  government  can  scarcely  exist,  when  they 
are  taken  away  from  it.^  Of  all  the  cases  and  concerns  of  gov- 
ernment, the  direction  of  war  most  peculiarly  demands  those 
qualities  which  distinguish  the  exercise  of  power  by  a  single 
hand.^  Unity  of  plan,  promptitude,  activity,  and  decision,  a^ge 
indispensable  to  success ;  and  these  can  scarcely  exist,  except 
when  a  single  magistrate  is  entrusted  exclusively  with  the  power. 
Even  the  coupling  of  the  authority  of  an  executive  council  with 
him,  in  the  exercise  of  such  powers,  enfeebles  the  system,  divides 
the  responsibility,  and  not  unfrequently  defeats  every  energetic 
measure.  Timidity,  indecision,  obstinacy,  and  pride  of  opinion, 
must  mingle  in  all  such  councils,  and  infuse  a  torpor  and  slug- 

^  Sec  Journal  of  Convention,  225,  295,  362,  383. 

2  1  Kent's  Comm.  Lcot.  13,  p.  264 ;  3  Elliot's  Deb.  103. 

8  The  Federalist,  No.  74;  3  Elliot's  Debates,  103. 
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gisbness,  destructive  of  all  military  operation^  Indeed,  there 
would  seem  to  be  little  reason  to  enforce  tbe  propriety  of  giving 
this  power  to  the  executive  department,  (whatever  may  be  its 
actual  organization,)  since  it  is  in  exact  coincidence  with  the 
^  provisions  of  our  state  constitutions ;  and  therefore  seems  to  be 
universajly  deemed  safe,  if  not  vital  to  the  system. 

§  1492.    Yet  the  clause  did  not  wholly  escape  animadversion 
in  the  state  conventions.     The  propriety  of  admitting  the  presi- 
dent to  be  commander-in-chief,  so  far  as  to  give  orders,  and  have 
a  general  superintendency,  was  admitted.     But  it  was  urged,  that 
it  would  be  dangerous  to  let  him  command  in  person,  without 
any  restraint,  as  he  might  make  a  bad  use  of  it     The  consent  of 
both  houses  of  congress  ought,  therefore,  to  be  required,  before  he 
should  take  the  actual  command.^     The  answer  then  given  was, 
that  though  the  president  might,  there  was  no  necessity  that  he 
should,  take  the  command  in  person  ;  and  there  was  no  proba- 
bility that  he  would  do  so,  except  in  extraordinary  emergencies, 
and  when  he  was  possessed  of  superior  military  talents.^    But 
if  his  assuming  the  actual  command  depended  upon  the  assent 
of  congress,  what  was  to  be  done  when  an  invasion  or  insurrec- 
tion took  place  during  the  recess  of  congress  ?     Besides,  the  very 
power  of  restraint  might  be  so  employed  as  to  cripple  the  execu- 
tive department,  when  filled  by  a  man  of  extraordinary  military 
genius.     The  power  of  the  president,  too,  might  well  be  deemed 
safe ;  since  he  could  not,  of  himself,  declare  war,  raise  armies,  or 
call  forth  the  militia,  or  appropriate  money  for  the  purpose ;  for 
these  powers  all  belonged  to  congress.^     In  Great  Britain,  the- 
king  is  not  only  commander-in-chief  of  the  army  and  navy  and 
militia,  but  be  can  declare  war ;  and,  in  time  of  war,  can  raise' 
armies  and  navies,  and  call  forth  the  militia  of  his  own  mere  will.*- 
So  that  (to  use  the  words  of  Mr.  Justice  Blackstone)  tbe  sole 
supreme  government  and  command  of  the  militia  within  all  his 
majesty's  realms  and  dominions,  and  of  all  forces  by  sea  and  land,, 
and  of  all  forts  and  places  of  strength,  ever  was  and  is  the  un- 
doubted right  of  his  majesty;  and  both  houses  or  either  house* 
of  parliament  cannot  nor  ought  to  pretend  to  the  same.^    The 
only  power  of  check  by  parliament  is  the  refusal  of  supplies  ;  and 

1  &  Elliot's  Debates,  365.   See  also  3  EUiof  s  Deb.  108. 

>  2  Elliof  8  Debates,  366.  *  EUbtl^Dabates^lOS.. 

«  3  Elliof  8  Debates,  103 ;  1  Black.  Comm.  862,  408  to  421. 

ft  1  Black.  Ckunm.  262,  263. 
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this  is  found  U^be  abundantly  sufficient  to  protect  the  nation 
against  any  war  against  the  sense  of  the  nation,  or  any  serioas 
abuse  of  the  power  in  modern  times.' 

§  1493.  The  next  provision  is  as  to  the  power  of  the  president 
to  require  the  opinions  in  writing  of  the  heads  of  the  executive 
departments.  It  has  been  remarked,  that  this  is  a  mere  redun- 
dancy, and  the  right  would  result  from  the  very  nature  of  the 
office.'  Still,  it  is  not  without  use,  as  it  imposes  a  more  strict 
responsibility,  and  recognizes  a  public  duty  of  high  importance 
and  value  in  critical  times.  It  has,  in  the  progress  of  the  gov- 
ernment, been  repeatedly  acted  upon  ;  but  by  no  president  with 
more  wisdom  and  propriety  than  by  president  Waahington.' 

§  1494.  The  next  power  is,  "  to  grant  reprieves  and  pardons.** 
It  has  been  said  by  the  Marquis  Beccaria,  that  the  power  of  par- 
don does  not  exist  under  a  perfect  administration  of  the  laws  ; 
and  that  the  admission  of  the  power  is  a  tacit  acknowledgment 
of  the  infirmity  of  the  course  of  justice.*  But  if  this  be  a  defect 
at  all,  it  arises  from  the  infirmity  of  human  nature  generally  ; 
and,  in  this  view,  is  no  more  objectionable  than  any  other  power 
of  government;  for  every  such  power,  in  some  sort,  arises  from 
human  infirmity.   But  if  it  be  meant,  that  it  is  an  imperfection  in 


>  Dnriiigthe  war  with  Great  Britain  in  IB19,  it  was  qttcBtioncd  Whether  the  pivsidont 
could  delegate  his  right  to  mmmaitd  the  militia,  liy  nulhorizing  another  offiMr  to  oom- 
mand  thcni,  whra  thov  were  called  ialo  the  publie  service.  (B  Mass.  Rrpons,  M8, 
550.)  If  he  cannot,  this  eztraordinatj  reaull  would  follow,  that  if  dilTcreat  dctkdh- 
iucnt4  of  Diilitia  were  call<Ml  out,  be  could  not,  e\ccpt  in  person,  comnuuiil  onj  of 
them  ;  and  if  tlicy  were  lo  ai;t  logether.  no  officer  could  be  appointed  to  command  then 
in  his  absence.  In  the  FcnnBylvanian  insuirtction,  in  1794,  Fieiident  Washiogton 
enllcd  out  the  militia  of  the  adjacent  atatea  of  New  Jersej',  Maryland,  sod  Tiiginim,  ■■ 
welt  asofPeniujlvaaiaj  aud  all  the  (ro0])s  bo  called  oat,  acted  undoi  the  orders  of  tha 
.  gOTernor  of  Virginia,  on  whom  the  pnisidcnt  confcirtid  the  chief  rommand  during  hi* 
absence.  Rawie  on  the  Const,  ch.  30,  p.  193.  It  was  a  practical  afflrmatioa  of  die 
BQthority,  and  was  not  contostcd.  Sec  abo  9  Manhall's  Life  of  Washington,  ch.  8,  p. 
980,  584,  588,  589. 

»  The  rcderaliit,  Ko.  74.     See  Jonnwl  of  Convention,  225,  326,  342. 

'  Mr.  JcScrson  has  infonned  ua  that,  in  Washington's  administration,  for  D 
of  impoiUDce  or  difficnlt^,  a  conaultalion  was  held  wiib  the  heads  of  the  di 
either  assembled,  or  bj  talung  their  opinions  sepacalely ,  in  conversation  or  in  writing. 
In  big  own  adminiatnition,  he  followed  the  practice  of  assembling  the  head*  of  depart- 
ments,  as  a  cabinet  council.  Bat  he  has  added,  that  he  thinks  the  coutm  of  requiring 
the  separate  opinion  in  writing  of  each  head  of  a  depaitment  is  mott  strictlj  in  ths 
spiiit  of  the  conatitDtion ;  for  the  other  does,  in  fact,  tnuuTonn  the  execntire  ipto  » 
directory.    4  Jefibrson's  Corrosp.  143,  144. 

*  Beccaria,  ch.  46 ;  I  Kent's  Comm.  Lect.  13,  p.  365 ;  4  Black.  Comm.  307 ;  S  Wil- 
■on'aLaw  Lett  193  to  IBS. 
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human  legislation  to  admit  the  power  of  pardon,  in  any  case,  the 
proposition  may  well  be  denied,  and  some  proof,  at  least,  be  re- 
quired of  its  sober  reality.  The  common  argument  is,  that  where 
punishments  are  mild,  they  ought  to  be  certain ;  and  that  the 
clemency  of  the  chief  magistrate  is  a  tacit  disapprobation  of  the 
laws.  But  surely  no  man  in  his  senses  will  contend  that  any 
system  of  laws  can  provide,  for  every  possible  shade  of  guilt,  a 
proportionate  degree  of  punishment  The  most  that  ever  has 
been  and  ever  can  be  done,  is  to  provide  for  the  punishment  of 
crimes  by  some  general  rules,  and  within  some  general  limita- 
tions. The  total  exclusion  of  all  power  of  pardon  would  neces- 
sarily introduce  a  very  dangerous  power  in  judges  and  juries,  of 
following  the  spirit,  rather  than  the  letter  of  the  laws ;  or,  out  of 
humanity,  of  suffering  real  offenders  wholly  to  escape  punish- 
ment; or  else  it  must  be  holden  (what  no  man  will  seriously 
avow)  that  the  situation  and  circumstances  of  the  offender, 
though  they  alter  not  the  essence  of  the  offence,  ought  to  make 
no  distinction  in  the  punishment.^  There  are  not  only  various 
gradations  of  guilt  in  the  commission  of  the  same  crime,  which 
are  not  susceptible  of  any  previous  enumeration  and  definition  ; 
but  the  proofs  must,  in  many  cases,  be  imperfect  in  their  own 
nature,  not  only  as  to  the  actual  commission  of  the  offence,  but 
also  as  to  the  aggravating  or  mitigating  circumstances.  In  many 
cases,  convictions  must  be  founded  upon  presumptions  and  prob- 
abilities. Would  it  not  be  at  once  unjust  and  unreasonable  to 
exclude  all  means  of  mitigating  punishment,  when  subsequent 
inquiries  should  demonstrate  that  the  accusation  was  wholly  un- 
founded, or  the  crime  greatly  diminished  in  point  of  atrocity  and 
aggravation,  froiti  what  the  evidence  at  the  trial  seemed  to  estab- 
lish? A  power  to  pardon  seems,  indeed,  indispensable  under 
the  most  correct  administration  of  the  law  by  human  tribunals ; ' 
since,  otherwise,  men  would  sometimes  fall  a  prey  to  the  vindic- 
tiveness  of  accusers,  the  inaccuracy  of  testimony,  and  the  falli- 
bility of  jurors  and  courts.^  Besides,  the  law  may  be  broken, 
and  yet  the  offender  be  placed  in  such  circumstances  that  he  will 
stand,  in  a  great  measure,  and  perhaps  wholly,  excused  in  moral 
and  general  justice,  though  not  in  the  strictness  of  the  law. 
What  then  is  to  be  done  ?  Is  be  to  be  acquitted  against  the 
law;  or  convicted,  and  to  suffer  punishment  infinitely  beyond 

• 

1  4  Blftck.  Comm.  397.  *  1  Kent's  Comm.  Lect  13,  p.  265. 
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hia  deserts  ?  If  an  arbitrary  power  is  to  be  given  to  meet  such 
cases,  where  can  it  be  so  properly  lodged  as  in  the  executive  de> 
partment  ?  * 

§  1495.  Mr.  Justice  Blackstone  sayH,  that "  in  democracies  this 
power  of  pardon  can  never  sobuist;  for  there  nothing  higher  is 
acknowledged  than  the  magistrate  who  administers  the  laws; 
and  it  would  be  impolitic  for  the  power  of  judging  and  of  par- 
doning to  centre  in  one  and  the  same  person.  This  (as  the  pre^ 
idcnt  Montesquieu  observes)^  would  oblige  him  very  often  to 
contradict  himself,  to  make  and  unmal:e  bis  decisions.  It  would 
tend  to  confound  all  ideas  of  right  among  the  mass  of  the  people, 
as  they  would  find  it  dilEcult  to  tell  whether  a  prisoner  was  dio- 
charged  by  his  innocence  or  obtained  a  pardon  through  favor."  ■ 
And  hence  he  deduces  the  superiority  of  a  monarchical  govern- 
ment; because,  in  monarchies,  the  king  acts  in  a  superior  sphere, 
and  may,  therefore,  safely  be  trusted  with  the  power  of  pardoD, 
and  it  becomes  a  source  of  personal  loyalty  and  affection.* 

^  1496.  But  surely  this  reasoning  is  extremely  forced -and  arti- 
ficial. In  the  iirst  place,  there  is  no  more  dilGculty  or  absurdity 
in  a  democracy  than  in  a  monarchy  in  such  cases,  if  the  power 
of  judging  and  pardoning  be  in  the  same  hands ;  as,  if  the  mon- 
arch be  at  once  the  judge  and  the  person  who  pardons.  And 
Montesquieu's  reasoning  is  in  fact  addressed  to  this  very  case  of 
a  monarch,  who  is  at  once  the  judge  and  dispenser  of  pardons.' 
In  the  next  place,  there  is  no  inconsistency  in  a  democracy,  any 
more  than  in  a  monarchy,  in  intrusting  one  magistrate  with  a 
power  to  try  the  cause  and  another  with  a  power  to  pardon. 
The  one  power  is  not  incidental  to,  but  in  contrast  with  the 
other.     Nor,  if  both  powers  were  lodged  in  the  same  magistrate, 

1  Jlr.  Chancellor  Kent  has  ploCTil  the  geoora)  reasoning  in  a  jait  lighL  "  Wero  it 
pouililc,"  naji  he,  "  in  cverj  iiisCsiiee,  to  inaintuin  a  Just  proportion  bciwoen  the  crima 
nnd  tho  peiinltj',  unJ  were  the  rules  of  Icstimonj  and  the  mode  of  trinl  so  perfect  ••  to 
prediiilo  mistake  or  injustice,  thon  would  be  gome  color  for  the  ailmisBion  of  this  (Beo- 
caria's)  planGlblo  theory.  But  even  in  that  cnso  poltcj  would  somolimea  tcqaire  »  ro- 
tniniiion  of  a  puniahincDt,  siricil/  doc  (or  n  crioio  certoinlj  aseertnined.  The  reiy  no- 
tion of  mercy  im|)lics  the  accuracy  of  the  cluims  of  jaaiice."  •  What  should  we  aaj  of 
a  government,  which  purported  lo  act  upon  mere  human  justice,  cxrlniling  all  opera- 
tions of  mercy  in  all  cases?  An  inexorable  goronimcnt  would  scarcely  ba  more  praiae- 
wortliy  than  a  despotism.    It  would  bo  intolcrablo  and  unchriitian. 

^  Montcsq.  Spirit  of  Laws,  B.  6,  ch.  5,  •  4  Blac^  Comm.  397,  39S. 

*  4  Black.  Comm.  397,  39S.  *  Montosq.  B.  S,  ch.  5. 
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would  there  be  any  danger  of  their  being  necessarily  con- 
founded ;  for  they  may  be  required  to  be  acted  upon  separately, 
and  at  different  times,  so  as  to  be  known  as  distinct  preroga- 
tives. But,  in  point  of  fact,  no  such  reasoning  has  the  slightest 
application  to  the  American  governments,  or  indeed  to  any  oth- 
ers where  there  is  a  separation  of  the  general  departments  of 
government,  legislative,  judicial,  and  executive,  and  the  powers 
of  each  are  administered  by  distinct  persons.  What  difficulty  is 
there  in  the  people  delegating  the  judicial  power  to  one  body  of 
magistrates  and  the  power  of  pardon  to  another,  in  a  republic, 
any  more  than  there  is  in  the  king's  delegating  the  judicial  pow- 
er to  magistrates  and  reserving  the  pardoning  power  to  himself, 
in  a  monarchy  ?  ^  In  truth,  the  learned  author,  in  his  extreme 
desire  to  recommend  a  kingly  form  of  government,  seems  on 
this,  as  on  many  other  occasions,  to  have  been  misled  into  the 
most  loose  and  inconclusive  statements.  There  is  ndt  a  single 
state  in  the  union  in  which  there  is  not,  by  its  constitution,  a 
power  of  pardon  lodged  in  some  one  department  of  government, 
distinct  from  the  judicial.^  And  the  power  of  remitting  penalties 
is,  in  some  cases,  even  in  England,  intrusted  to  judicial  officers.® 

§  1497.  So  far  from  the  power  of  pardon  being  incompatible 
with  the  fundamental  principles  of  a  republic,  it  may  be  boldly 
asserted  to  be  peculiarly  appropriate  and  safe  in  all  free  states ; 
because  the  power  can  there  be  guarded  by  a  just  responsibility 
for  its  exercise.*  Little  room  wilibe  left  for  favoritism,  personal 
caprice,  or  personal  resentment  If  the  power  should  ever  be 
abused,  it  would  be  far  less  likely  to  occur  in  opposition  than  in 
obedience  to  the  will  of  the  people.  The  danger  is  not,  that  in 
republics  the  victims  of  the  law  will  too  often  escape  punish- 
ment by  a  pardon ;  but  that  the  power  will  not  be  sufficiently 
exerted  in  cases  where  public  feeling  accompanies  the  prosecu- 
tion, and  assigns  the  ultimate  doom  to  persons  who  have  been 
convicted  upon  slender  testimony  or  popular  suspicions. 

§  1498.  The  power  to  pardon,  then,  being  a  fit  one  to  be  in- 
trusted to  all  governments,  humanity  and  sound  policy  dictate 


^  Mr.  Rawle's  remarks  npon  this  sabject  are  pecaliarly  valuable,  from  their  accu- 
racy, philosophical  spirit,  and  clearness  of  statement  Rawle  on  Const  ch.  17,  p.  174 
to  177. 

3  I  Tucker's  Black.  Comm.  App.  331 ;  2  Wilson's  Law  Lect  193  to  200. 

*  Bacon's  Abridg.  Court  of  Exchequer,  B. 

*  1  Kent's  Ck>mm.  Lect  13,  p.  S66. 
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that  this  benign  prerogative  should  be  as  little  as  possible  fet- 
tered or  embarrassed.  The  criminal  code  of  every  country  par- 
takes so  much  of  necessary  severity,  that,  without  an  easy  access 
to  exceptions  in  favor  of  unfortunate  guilt,  justice  would  assume 
an  aspect  too  sanguinary  and  cruel.  The  only  question  is,  in 
what  department  of  the  government  it  can  be  most  safely 
lodged;  and  that  must  principally  refer  to  the  executive  or  legis- 
lative department.  The  reasoning  in  favor  of  vesting  it  in  the 
executive  department  may  be  thus  stated.  A  sense  of  responsi- 
bility is  always  strongest  in  proportion  as  it  is  undivided.  A 
single  person  would,  therefore,  be  most  ready  to  attend  to  the 
force  of  those  motives  which  might  plead  for  a  mitigation  of  the 
rigor  of  the  law ;  and  the  least  apt  to  yield  to  considerations 
which  were  calculated  to  shelter  a  fit  object  of  its  vengeance. 
The  consciousness,  that  the  life  or  happiness  of  an  offender  was 
exclusively  within  his  discretion,  would  inspire  scrupulousness 
and  caution ;  and  the  dread  of  being  accused  of  weakness  or  con- 
nivance would  beget  circumspection  of  a  different  sort.  On  the 
other  hand,  as  men  generally  derive  confidence  from  numbers,  a 
large  assembly  might  naturally  encourage  each  other  in  acts  of 
obduracy,  as  no  one  would  feel  much  apprehension  of  pnblic 
censure.^  A  public  body,  too,  ordinarily  engaged  in  other  daties 
w^ould  be  little  apt  to  sift  cases  of  this  sort  thoroughly  to  the  hatr 
torn,  and  would  be  disposed  to  yield  to  the  solicitations  or  be 
guided  by  the  prejudices  of  a'few;  and  thus  shelter  their  own 
acts,  of  yielding  too  much  or  too  little,  under  the  common  apol- 
ogy of  ignorance  or  confidence.  A  single  magistrate  would  be 
compelled  to  search,  and  act  upon  his  own  responsibility ;  and, 
therefore,  would  be  at  once  a  more  enlightened  dispenser  of 
mercy  and  a  more  firm  administrator  of  public  justice. 

§  1499.  There  are  probably  few  persons  now  who  would*  not 
consider  the  power  of  pardon,  in  ordinary  cases,  as  best  depos- 
ited with  the  president.  But  the  expediency  of  vesting  it  in  him 
ill  any  cases,  and  especially  in  cases  of  treason,  was  doubted  at 
the  time  of  adoptinc^  the  constitution ;  and  it  was  then  urged, 
that  it  ought  at  least,  in  cases  of  treason,  to  be  vested  in  one  or 
both  branches  of  the  legislature.^  That  there  are  strong  reasons, 
which  may  be  assigned  in  favor  of  vesting  the  power  in  congress 


1  The  Federalist,  No.  74.    See  2  Wilson's  Law  Loot.  198  to  200. 
3  2  Elliot's  Debates,  966 ;  The  Federalist,  No.  74. 
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in  cases  of  treason,  need  not  be  denied.  As  treason  is  a  crime 
levelled  at  the  immediate  existence  of  society,  when  the  laws 
have  once  ascertained  the  guilt  of  the  offender,  there  would 
seem  to  be  a  fitness  in  referring  the  expediency  of  an  act  of  mercy 
towards  him  to  the  judgment  of  the  legislature.^  But  there  are 
strong  reasons  also  against  it.  '  Even  in  such  cases,  a  single  mag- 
istrate of  prudence  and  sound  sense  would  be  better  fitted  than 
a  numerous  assembly,  in  such  delicate  conjunctures,  to  weigh 
the  motives  for  and  against  the  remission  of  the  punishment, 
and  to  ascertain  all  the  facts  without  due  influence.  The 
responsibility  would  be  more  felt  and  more  direct  Treason, 
too,  is  a  crime  that  will  often  be  connected  with  seditions,  em- 
bracing a  large  portion  of  a  particular  community ;  and  might, 
under  such  circumstances,  and  especially  where  parties  were 
nearly  poised,  find  friends  and  favorites,  as  well  as  enemies  and 
opponents,  in  the  councils  of  the  nation.^  So  that  the  chance  of 
an  impartial  judgment  might  be  less  probable  in  such  bodies 
than  in  a  single  person  at  the  head  of  the  nation. 

§  1500.  A  still  more  satisfactory  reason  is,  that  the  legislature 
is  not  always  in  session ;  and  that  their  proceedings  must  be 
necessarily  slow,  and  are  generally  not  completed  until  after  long 
delays.  The  inexpediency  of  deferring  the  execution  of  any 
criminal  sentence,  until  a  long  and  indefinite  time  after  a  convic- 
tion, is  felt  in  all  communities.  It  destroys  one  of  the  best 
effects  of  punishment,  that  which  arises  from  a  prompt  and  cer- 
tain administration  of  justice  following  close  upon  the  offence. 
If  the  legislature  is  invested  with  the  authority  to  pardon,  it  is  ob- 
viously indispensable  that  no  sentence  can  be  properly  executed, 
at  least  in  capital  cases,  until  they  have  had  time  to  act  And  a 
mere  postponement  of  the  subject,  from  session  to  session,  would 
be  naturally  sought  by  all  those  who  favored  the  convict,  and 
yet  doubted  the  success  of  his  application.  In  many  cases  delay 
would  be  equivcdent  to  a  pardon,  as  to  its  influence  upon  public 
opinion,  either  in  weakening  the  detestation  of  the  crime  or  en- 
couraging the  commission  of  it.  But  the  principal  argument 
for  reposing  the  power  of  pardon  in  the  executive  magistrate,  in 
cases  of  treason,  is,  that  in  seasons  of  insurrection  or  rebellion 
there  are  critical  moments,  when  a  well-timed  offer  of  pardon 


1  The  Federalist,  No.  74. 

*  Ibid.  Bawle  on  Ck>nst.  ch.  17,  p.  178. 
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to  the  insurgents  or  rebels  may  restore  the  tranqaillity  of  the  com- 
monwealth ;  and  if  these  are  suffered  to  pass  unimproved,  it  may 
be  impossible  afterwards  to  interpose  with  the  same  success. 
The  dilatory  process  of  convening  the  legislature,  or  one  of  the 
branches,  for  the  purpose  of  sanctioning  such  a  measure,  would 
frequently  be  the  loss  of  the  golden  opportunity.  The  loss  of  a 
week,  of  a  day,  or  even  of  an  hour,  may  sometimes  prove  fataL 
If  a  discretionary  power  were  confided  to  the  president,  to  act  in 
such  emergencies,  it  would  greatly  diminish  the  importance  of 
the  restriction.  And  it  would  generally  be  impolitic  to  hold  oat, 
either  by  the  constitution  or  by  law,  a  prospect  of  impunity,  by- 
confiding  the  exercise  of  the  power  to  the  executive  in  special 
cases ;  since  it  might  be  construed  into  an  argument  of  timidity 
or  weakness,  and  thus  have  a  tendency  to  embolden  guilt.^  In 
point  of  fact^  the  power  has  always  been  found  safe  in  the  hands 
of  the  state  executives,  in  treason  as  well  as  in  other  cases ;  and 
there  can  be  no  practical  reason  why  it  should  not  be  equally 
safe  with  the  executive  of  the  union.* 

§  1501.  There  is  an  exception  to  the  power  of  pardon,  that  it 
shall  not  extend  to  cases  of  impeachment,  which  takes  from  the 
president  every  temptation  to  abuse  it  in  cases  of  political  and 
official  offences  by  persons  in  the  public  service.  The  power  of 
impeachment  will  generally  be  applied  to  persons  holding  high 
offices  under  the  government;  and  it  is  of  great  consequence, 
that  the  president  should  not  have  the  power  of  preventing  a 
thorough  investigation  of  their  conduct,  or  of  securing  them 
against  the  disgrace  of  a  public  conviction  by  impeachment,  if 
they  should  deserve  it  The  constitution  has,  therefore,  wisely 
interposed  this  check  upon  his  power,  so  that  he  cannot,  by  any 
corrupt  coalition  with  favorites,  or  dependents  in  high  offices, 
screen  them  from  punishment.^ 

§  1502.  In  England,  (from  which  this  exception  was  probably 
borrowed,)  no  pardon  can  be  pleaded  in  bar  of  an  impeachment. 
But  the  king  may,  after  conviction  upon  an  impeachment,  par- 
don the  offender.  His  prerogative,  therefore,  cannot  prevent  the 
disgrace  of  a  conviction ;  but  it  may  avert  its  effects,  and  restore 


1  The  Federalist,  No.  74 ;  3  Elliot's  Debates,  105,  106, 107. 

2  The  Federalist,  No.  64 ;  3  Elliot's  Debates,  105, 106 ;  1  Tacker's  Black.  Gomm. 
App.  331. 

'  1  Keaf  s  Comm.  Lect.  13,  p.  266. 
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the  offender  to  his  credit^  The  president  possesses  no  such 
power  in  any  case  of  impeachment;  and,  as  the  judgment  upon  a 
conviction  extends  no  further  than  to  a  removal  from  office,  and 
disqualification  to  hold  office,  there  is  not  the  same  reason  for  its 
exercise  after  conviction,  as  there  is  in  England;  since  (as  we 
have  seen)  the  judgment  there,  so  that  it  does  not  exceed  what 
is  allowed  by  law,  lies  wholly  in  the  breast  of  the  house  of  lords, 
as  to  its  nature  and  extent,  and  may,  in  many  cases,  not  only 
reach  the  life,  but  the  whole  fortune  of  the  offender. 

§  1503.  It  would  seem  to  result  from  the  principle  on  which 
the  power  of  each  branch  of  the  legislature  to  punish  for  con- 
tempts is  founded,  that  the  executive  authority  cannot  interpose 
between  them  and  the  offender.  The  main  object  is  to  secure  a 
purity,  independence,  and  ability  of  the  legislature  adequate  to 
the  discharge  of  aU  their  duties.  If  they  can  be  overawed  by 
force,  or  corrupted  by  largesses,  or  interrupted  in  their  proceed- 
ings by  violence,  without  the  means  of  self-protection,  it  is  obvi- 
ous, that  they  will  soon  be  found  incapable  of  legislating  with 
wisdom  or  independence.  If  the  executive  should  possess  the 
power  of  pardoning  any  such  offender,  they  would  be  wholly  de- 
pendent upon  his  good-will  and  pleasure  for  the  exercise  of  their 
own  powers.  Thus,  in  effect,  the  rights  of  the  people  intrusted 
to  them  would  be  placed  in  perpetual  jeopardy.  The  constitu- 
tion is  silent  in  respect  to  the  right  of  granting  pardons  in  such 
cases,  as  it  is  in  respect  to  the  jurisdiction  to  punish  for  con- 
tempts. The  latter  arises  by  implication ;  and  to  make  it  effec- 
tual, the  former  is  excluded  by  implication.^ 

§  1504.  Subject  to  these  exceptions,  (and  perhaps  there  may 
be  others  of  a  like  nature  standing  on  special  grounds,)  the  power 
of  pardon  is  general  and  unqualified,  reaching  from  the  highest  to 
the  lowest  offences.  [It  also  includes  the  power  of  a  conditional 
pardon,  such  as  commuting  the  punishment  of  death  into  impris- 
onment for  life.^]    The  power  of  remission  of  fines,  penalties,  and 

1  1  Tack.  Black.  Comm.  App.  331, 332 ;  4  Black.  Ck>mm.  399, 400.  See  also  Bawle 
on  Const,  ch.  17,  p.  176 ;  ch.  31,  p.  293,  294. 

^  Rawle  on  the  Constitution,  ch.  17,  p.  177. 

*  [  WelU  ex  parte,  18  How.,  8.  C.  R.,  307.  Wayne,  J.,  delirered  the  opinion  of  the  court : 
"  The  petitioner  was  convicted  of  murder  in  ^p  District  of  Columbia,  and  sentenced  to 
be  hung  on  the  S3d  of  April,  1852.  President  Fillmore  granted  to  him  a  conditional 
pardon.  The  material  part  of  it  is  as  follows :  '  For  divers  good  and  sufficient  reasons 
I  have  granted,  and  do  hereby  grant  unto  him,  the  said  William  Wells,  a  pardon  of  the 
^    offence  of  which  he  was  convicted— upon  condition  that  he  be  imprisoned  during  hii 
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shall  not  extend  to  cases  of  impeachment,  which  tekes  from  the 
president  every  temptation  to  abuse  it  in  cases  of  political  and 
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1  The  Fodeniliit,  No.  74 ;  9  Elliot's  Debata,  106,  XQ^^  . 
*  The  FbdcnliEt,  No.  64 ;  3  Eltiofi  lJtf*9la3St^itMM 
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forfeitures  is  also  included  in  it ;  and  may  in  the  last  resort  be 
exercised  by  the  executive,  although  it  is  in  many  cases  by  oar 


n&tnral  life ;  that  is,  the  sentence  of  death  is  hereby  commuted  to  imprisonmont  for  life 
in  the  penitentiary  of  Washington.'  On  the  same  day  the  pardon  was  accepted  in 
these  words :  '  I  hereby  accept  the  abore  and  within  pardon,  with  condition  an- 
nexed.' 

"An  application  was  made  by  the  petitioner  to  the  circuit  conrt  of  the  District  of 
Columbia,  for  a  writ  of  habeas  corpus.  It  was  rejected,  and  is  now  before  this  conit  bj 
way  of  appeal. 

"  The  second  article  of  the  Ck>nstitution  of  the  United  States,  section  two,  contaiiu 
this  provision :  '  The  president  shall  have  power  to  grant  reprieves  and  pardons  for 
offences  against  the  United  States,  except  in  cases  of  impeachment.' 

'*  Under  this  power,  the  president  has  granted  reprieves  and  pardons  since  the  com- 
mencement of  the  present  government.  Sundry  provisions  have  been  enacted,  regulat- 
ing its  exercise  for  the  army  and  navy,  in  virtue  of  the  constitutional  power  of  con- 
gress to  make  rules  and  regulations  for  ihe  government  of  the  army  and  navy.  No 
statute  has  ever  been  passed  regulating  it  in  cases  of  conviction  by  the  civil  authorities. 
In  such  cases,  the  president  has  acted  exclusively  under  the  power  as  it  is  expressed  in 
the  constitution. 

"  This  case  raises  the  question,  whether  the  president  can  constitutionally  grant  a 
conditional  pardon  to  a  convicted  murderer,  sentenced  to  be  hung,  offering  to  change 
that  punishment  to  imprisonment  for  life ;  and  if  he  does,  and  it  be  accepted  by  the  con- 
vict, whether  it  is  not  binding  upon  him,  to  justify  a  conrt  to  refuse  him  a  writ  of 
habeas  corpus,  applied  for  upon  the  ground  that  the  pardon  is  absolute,  and  the  condi- 
tion of  it  void. 

"  The  counsel  for  the  prisoner  contends  that  the  pardon  is  valid,  to  remit  eDtirelj  the 
sentence  of  the  court  for  his  execution,  and  that  the  condition  annexed  to  the  pardon, 
and  accepted  by  the  prisoner,  is  illegal.  It  is  also  said  that  a  president  granting  snch 
a  pardon  assumes  a  power  not  conferred  by  the  constitution  —  that  he  legislates  a  new 
punishment  into  existence,  and  sentences  the  convict  to  suffer  it ;  in  this  way  violating 
the  legislative  and  judicial  powers  of  the  government,  it  being  the  province  of  the  first, 
to  enact  laws  for  the  punishment  of  offences  against  the  United  States,  and  that  of  the 
judiciary,  to  sentence  convicts  for  violations  of  those  laws,  according  to  them.  It  is 
said  to  be  the  exercise  of  prerogative,  such  as  the  king  of  England  has  in  such  cases  ; 
and  that,  under  our  system,  there  can  bo  no  other  foundation,  empowering  a  President 
of  the  United  States  to  show  the  same  clemency. 

"  Wo  think  this  is  a  mistake  arising  from  the  want  of  due  consideration  of  the  legal 
meaning  of  the  word  pardon.  It  is  supposed  that  it  was  meant  to  be  used  exclusiTclj 
with  reference  to  an  absolute  pardon,  exempting  a  criminal  from  the  punishment  whidi 
the  law  inflicts  for  a  crime  he  has  committed. 

"  But  such  is  not  the  sense  or  meaning  of  the  word,  either  in  common  pariance  or  in 
law.  In  the  first,  it  is  forgiveness,  release,  remission.  Forgiveness  for  an  offence, 
whether  it  be  one  for  which  the  person  committing  it  is  liable  in  law  or  otherwise. 
Belcase  from  pecuniary  obligation,  as  where  it  is  said,  I  pardon  you  your  debt.  Or  it 
is  the  remission  of  a  penalty,  to  which  one  may  have  subjected  himself  by  the  non-per- 
formance of  an  undertaking  or  contract,  or  when  a  statutory  penalty  in  money  has 
been  incurred,  and  it  is  remitted  by  a  public  functionary  having  power  to  remit  it. 

"  In  the  law  it  has  different  meanings,  which  were  as  well  understood  when  the  con- 
stitution was  made  as  any  other  legal  word  in  the  constitution  now  is. 

"  Such  a  thing  as  a  pardon  without  a  designation  of  its  kind  is  not  known  in  the  law. 
Time  out  of  mind,  in  the  earliest  books  of  the  English  law,  every  pardon  has  its  paitic- 
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laws  confided  to  the^  treasury  department^  No  law  can  abridge 
the  constitutional  powers  of  the  executive  department,  or  inter- 
rupt its  right  to  interpose  by  pardon  in  such  cases.^ 

ular  denomination.  Thej  are  general,  special  or  particalar,  conditional  or  absolnte, 
statutory,  not  necessary  in  some  cases,  and  in  some  grantable  of  conrse.  Sometimes, 
though,  an  express  pardon  for  one  is  a  pardon  for  another,  such  as  in  approrer  and  ap- 
pellee, p^cipal  and  accessary  in  certain  cases,  or  where  many  are  indicted  for  felony 
in  the  same  indictment,  because  the  felony  is  sereral  in  all  of  them,  and  not  joint,  and 
the  pardon  for  one  of  them  is  a  pardon  for  all,  though  they  may  not  be  mentioned  in 
it ;  or  it  discharges  sureties  for  a  fine,  payable  at  a  certain  day,  and  the  king  pardons 
the  principal ;  or  sureties  for  the  peace,  if  die  principal  is  pardoned,  after  forfeiture. 
We  might  mention  other  legal  incidents  of  a  pardon,  but  those  mentioned  are  enough 
to  illustrate  the  subject  of  pardon,  and  the  extent  or  meaning  of  the  President's 
power  to  grant  reprieves  and  pardons.  It  meant  that  the  power  was  to  be  used 
according  to  law ;  that  is,  as  it  had  been  used  in  England,  and  these  States  when  they 
were  colonies ;  not  because  it  was  a  prerogative  power,  but  as  incidents  of  the  power 
to  pardon,  particularly  when  the  circumstances  of  any  case  disclosed  such  uncertainties 
as  made  it  doubtful  if  there  should  hare  been  a  conviction  of  the  criminal,  or  when 
they  are  such  as  to  show  that  there  might  be  a  mitigation  of  the  punishment  withqut 
lessening  the  obligation  of  vindicatory  justice.  Without  such  a  power  of  clemency,  to 
be  exercised  by  some  department  or  functionary  of  a  government,  it  would  be  most  im- 
perfect and  deficient  in  its  political  morality,  and  in  that  attribute  of  deity  whose  judg- 
ments are  always  tempered  with  mercy.  And  it  was  with  the  fullest  knowledge  of  the 
law  upon  the  subject  of  pardons,  and  the  philosophy  of  goremment  in  its  bearing  upon 
the  constitution,  when  this  court  instructed  Chief  Justice  Marshall  to  say,  in  The 
United  Stata  y.  WiUon,  7  Pet.  162 :  'As  the  power  has  been  exercised  from  time  im- 
memorial by  the  executive  of  that  nation  whose  language  is  our  language,  and. to 
whose  judicial  institntx>ns  ours  bear  a  close  resemblance,  we  adopt  their  principles  re- 
specting the  operation  and  effect  of  a  pardon,  and  look  into  their  books  for  the  rules 
prescribing  the  manner  in  which  it  is  to  be  used  by  the  perspn  who  would  avail  himself 
of  it.'  We  still  think  so,  and  that  the  language  used  in  the  constitution,  conferring 
the  power  to  grant  reprieves  and  pardons,  must  be  construed  with  reference  to  its 
meaning  at  the  time  of  its  adoption.  At  the  time  of  our  separation  from  Great  Britain, 
that  power  had  been  exercised  by  the  king,  as  the  chief  executive.  Prior  to  the  revo- 
lution, the  colonies,  being  in  effect  nnder  the  laws  of  England,  were  accustomed  to  the 
exercise  of  it  in  the  various  forms,  as  they  may  be  found  in  the  English  law  books. 
They  were,  of  course,  to  be  applied  as  occasions  occurred,  and  they  constituted  apart  of 
the  jurisprudence  of  Anglo-America.  At  the  time  of  the  adoption  of  the  constitution, 
American  statesmen  were  conversant  with  the  laws  of  England,  and  familiar  with  the 
prerogatives  exercised  in  the  crown.  Hence,  when  the  words  to  grant  pardons  were 
used  in  the  constitution,  they  conveyed  to  the  mind  the  authority  as  exercised  by  the 
English  crown,  or  by  its  representatives  in  the  colonies.  At  that  time  both  English- 
men and  Americans  attached  the  same  meaning  to  the  word  pardon.  In  the  conven- 
tion which  framed  the  constitution,  no  effort  was  made  to  define  or  change  its  meaning, 
although  it  was  limited  in  cases  of  impeachment. 

1  Act  of  3d  of  March,  1797,  ch.  77 ;  Act  of  11th  of  Feb.  1800,  ch.  6. 

^  Instances  of  the  exercise  of  this  power  by  the  president,  in  remitting  fines  and 
penalties,  in  cases  not  within  the  scope  of  the  laws  giving  authority  to  the  treasury 
department,  have  repeatedly  occorred ;  and  their  obligatory  force  has  never  been  ques- 
tioned. 
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§  1505.  The  next  clause  is :  '^  He  (the  president)  shall  have 
power,  by  and  with  the  advice  and  consent  of  the  senate,  to  make 

"  Wc  must  tlien  give  the  word  the  same  meaninj^  as  prevailed  here  and  in  England 
at  the  time  it  found  a  place  in  the  conHtitution.  This  is  in  conformity  with  the  princi- 
ples laid  down  bj  this  court  in  Cuthcart  v,  Ilobinaon,  5  Pet  S64,  280 ;  and  in  FlavdTB 
case,  8  Watts  &  Sei^ant,  197  ;  Attorney-General's  brief. 

"  A  pardon  is  said  by  Lord  Coke  to  bo  a  work  of  mercy,  whereby  the  Mig,  ehber 
before  attainder,  sentence,  or  conviction,  or  .after,  forgivcth  any  crime,  ofience,  pnniah- 
ment,  cxefution,  rif^ht,  title,  debt,  or  duty,  temporal  or  ecclesiastical,  (3  Inst.  S33). 
And  the  king's  coronation  oatli  is, '  that  ho  will  cause  justice  to  be  executed  in  mercy.' 
It  is  frequently  conditional,  as  ho  may  extend  his  mercy  upon  what  terms  he  pleaio^ 
and  annex  to  his  bounty  a  condition  precedent  or  subsequent,  on  the  pcrfonnanoe  of 
which  tlio  validity  of  the  pardon  will  depend,  (Co.  Litt.  S74,  S76;  9  Hawkins,  cfa.  37, 
f  45;  4  Block.  Comm.  401).  And  if  the  felon  does  not  perform  the  condition  of  the 
pardon,  it  will  be  altogether  void ;  and  he  may  be  brought  to  the  bar  and  lemandedy 
to  suffer  the  punishment  to  which  ho  was  originally  sentenced.  ColeU  cam,  Moora, 
466 ;  Bac.  Abr.,  Pardon,  £.  In  the  cose  of  Packer  and  others —  Canadian  prisonen 
—  5  Meeson  &  Welsby,  32,  Lord  Abinger  decided  for  the  court,  if  the  condition  upon 
which  alouc  the  pardon  was  granted  bo  void,  the  pardon  must  also  be  void.  If  tho 
condition  were  lawful,  but  the  prisoner  did  not  assent. to  it,  nor  submit  to  be  traii»' 
ported,  he  cannot  ha^-e  the  benefit  of  the  pardon — or  if,  having  assented  to  it,  his  ab- 
sent be  revocable,  wo  must  consider  him  to  have  retracted  it  by  the  application  to  \m 
set  at  lilierty,  in  which  case  he  is  equally  unable  to  avail  himself  of  the  pardon. 

"  But  to  the  power  of  pardoning  tliere  are  limitations.  The  king  cannot,  bj  any 
previous  license,  make  an  offence  dispunishable  which  is  malum  ta  Sf,  L  e.  nnlawftil  in 
itself,  as  licing  against  the  law  of  nature,  or  so  far  against  the  public  good  as  to  be  in* 
dictabic  at  common  law.  A  grant  of  this  kind  would  be  against  reason  and  the  com- 
mon good,  and  therefore  void,  (2  Hawk.  c.  37,  \  28).  So  he  cannot  release  a  recogni- 
zance to  koo})  the  peace  with  another  by  name,  and  generally  with  other  lieges  of  the 
king,  because  it  is  for  the  benefit  and  safety  of  nil  his  subjects,  (3  Inst.  238).  Nor« 
after  suit  has  been  brought  in  a  popular  action,  can  the  king  dischai^  the  informer^i 
part  of  the  penalty,  (3  Inst.  238) ;  and  if  the  action  bo  given  to  the  party  grieved, 
the  king  cannot  discharge  the  same,  (3  Inst.  237).  Nor  can  the  king  pardon  for  a 
common  nuisance,  because  it  would  take  away  the  means  of  compelling  a  redress  of 
it,  unices  it  be  in  a  case  where  the  fine  is  to  the  king,  and  not  a  forfeiture  to  the  partj 
grieved.    Hawk.  c.  37,  §  33 ;  5  Chit.  Bum.  2. 

"  And  this  power  to  ponlon  has  also  been  restrained  by  particular  statutes.  Bj  tlia 
act  of  settlement,  12  &  13  Will.  3,  c.  2,  £ng.,  no  pardon  under  the  great  seal  is  plead- 
able to  an  impeachment  by  the  commons  in  parliament,  but  after  the  artidci  of  im- 
peachment have  been  heard  and  determined,  he  may  pardon.  The  pro^'ision  in  our 
constitution,  excepting  cases  of  impeachment  out  of  tho  power  of  the  president  to  pai^ 
don,  was  evidently  taken  from  that  statute,  and  is  an  improvement  upon  the  same.  Nor 
does  the  power  to  pardon  in  England  extend  to  the  hafteas  corpus  act,  31  Car.  2,  c  8, 
which  makes  it  a  jiremunire  to  send  a  subject  to  any  prison  out  of  England,  &c.,  or  be- 
yond the  seas,  and  further  provides  that  any  person  so  offending  shall  bo  incapable  of 
the  king's  pardon.  There  arc  also  pardons  grantable  as  of  common  right,  withont  any 
exorcise  of  the  king's  discretion ;  as  where  a  statute  creating  an  ofience,  or  eimcting 
penalties  for  its  future  punislimcnt,  holds  out  a  promise  of  immunity  to  acoomplioes  to 
aid  in  the  conviction  of  their  associates.  When  accomplices  do  so  voluntarily,  thej 
have  a  right  absolutely  to  a  pardon,  1  Chit.  C.  L.  766.  Also,  when,  by  tho  king^s 
proclamation,  they  are  promised  immunity  on  discovering  their  accomplioos  and 
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treaties,  provided  two  thirds  of  the  senators  present  concur.     And 
he  shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the 


the  means  of  conTictiDg  them,  Budd's  case,  Cowp.  334 ;  1  Leach,  118.  But  except  in 
these  cases,  accomplices,  though  admitted  according  to  the  usual  phrase  to  be  '  king's 
evidence,'  have  no  absolute  claim  or  legal  right  to  a  pardon.  But  they  have  an  equita- 
ble claim  to  pardon,  if  upon  the  trial  a  full  and  fair  disclosure  of  the  joint  guilt  of  one 
of  them  and  his  associates  is  made.  He  cannot  plead  it  in  bar  of  an  indictment  for  such 
offence,  but  he  may  use  it  to  put  off  the  trial,  in  order  to  give  him  time  to  apply  for  a 
pardon,  (Rudd^s  case,  Cowp.  331 ;  1  Leach,  115.)  So,  conditional  pardons  by  the  king 
do  not  permit  transportation  or  exile  as  a  commutablc  punishment,  unless  the  same 
has  been  provided  for  by  legislation.  See  39  Eliz.  c.  4  ^5  Geo.  IV.  c  84,  a  consolida- 
tion of  all  the  laws  regulating  the  transportation  of  ofTenders  from  Great  Britain. 

"  Having  shown,  by  the  citation  of  many  authorities,  the  king's  power  to  grant  con- 
ditional pardons,  with  the  restraints  upon  the  power,  also  when  pardons  for  offences 
and  crimes  arc  gmntable  of  course,  and  when  a  party  has  an  equitable  right  to  apply 
for  a  pardon,  we  now  proceed  to  show,  by  the  decisions  of  some  of  the  courts  of  the 
states  of  this  Union,  that  they  have  expressed  opinions  coincident  with  what  has  been 
stated  to  l)e  the  law  of  England,  and  more  particularly  how  the  pardoning  power  may 
be  exercised  in  them  by  the  governors  of  the  states,  whose  constitutions  have  clauses 
giving  to  them  the  power  to  grant  pardons,  in  terms  identical  with  those  used  in  the  con- 
stitution of  the  United  States. 

"  In  the  constitution  of  the  state  of  Pennsylvania,  of  1 790,  it  is  declared  in  the  2d  ar- 
ticle, section  9,  that  the  governor  shall  have  power  to  remit  fines  and  penalties,  and 
grant  reprieves  and  pardons,  except  in  cases  of  impeachment. 

"Sargcant,  Justice,  said  in  FlaveVs  case,  8  Watts  &  Sergeant,  197,  'several  proposi- 
tions were  made  in  the  convention  which  formed  the  constitution  of  1838,  to  limit  and 
control  the  exercise  of  the  power  of  pardon  by  tlie  executive,  but  they  were  overruled 
and  the  provision  left  as  it  stood.'  '  Now,  no  principle  is  better  settled  than  that  for 
the  definition  of  legal  terms  and  construction  of  legal  powers  mentioned  in  our  constitu- 
tion and  laws ;  we  must  resort  to  the  common  law  when  no  act  of  assembly,  or  judicial 
interpretation,  or  settled  usage,  has  altered  tlieir  meaning.' 

"  Then  proceeding  to  show  tlic  nature  and  application  of  conditions,  the  learned 
judge  remarks :  '  And  so  may  the  king  make  a  charter  of  pardon  to  a  man  of  his  life, 
upon  condition.  A  pardon,  therefore,  being  an  act  of  such  a  nature  as  that  by  the  com- 
mon law  it  may  bo  upon  any  condition,  it  has  the  same  nature  and  operation  in  Penn- 
sylvania, and  it  follows  that  the  governor  may  annex  to  a  pardon  any  condition, 
whether  subsequent  or  precedent,  not  forbidden  by  law.  And  it  lies  upon  the  grantee 
to  perform  the  condition ;  or  if  the  condition  is  not  performed,  the  original  sentence  re- 
mains in  full  vigor  and  may  bo  carried  into  effect.' 

"To  this  case  we  add  those  of  the  Staie  v.  Smith,  1  Bailey's  S.  C.  Rep.  283,  288; 
also  Addington*s  case,  in  the  2d  volume  of  the  same  reporter,  p.  516;  also  Hunt  ex 
parte;  also  that  of  The  Peofk  v.  Potter,  N.  Y.  Legal  Olwerver,  177  ;  8.  c.  1  Parker, 
Criminal  Reports,  4 ;  and  the  case  of  The  United  States  v.  Geo.  Wilson,  7  Pet.  150. 

"  But  it  was  ui^ged  by  the  counsel  who  represents  tlio  petitioner,  that  the  power  to 
reprieve  and  pardon  does  not  include  the  power  to  grant  a  conditional  pardon,  the  lat- 
ter not  having  been  enumerated  in  the  constitution  as  a  distinct  power.  And  he  cited 
the  constitutions  of  several  of  the  states,  the  legislation  of  others,  and  two  decisions,  to 
show  that  when  the  power  to  commute  punishment  had  not  been  given  in'terms,  that 
legislation  had  authorized  it ;  and  that  when  that  had  not  been  done,  that  the  coarts- 
had  decided  against  the  oommntatioii  by  the  goTemors  of  the  states.    And  it  was  said,. 
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senate,  shall  appoint  ambassadors,  other  public  miniBters,  and 
consuls,  judges  of  the  supreme  court,  and  all  other  officers  of  the 

80  far  from  tho  president  having  such  a  power,  that,  as  the  grant  was  not  in  tho  consti- 
tution, congress  could  not  give  it. 

"  It  not  nnfrc(iucntly  happens  in  discussions  upon  tho  constitution,  that  an  inrolnn- 
tory  change  is  made  in  the  words  of  it,  or  in  tlieir  order,  from  which,  as  they  are  luod, 
there  maj  bo  a  logical  conclusion,  though  it  be  different  from  what  the  constitution  is 
in  fact.  And  even  though  the  change  may  appear  to  bo  equivalent,  it  will  be  found 
upon  reflection  not  to  convey  tho  full  meaning  of  the  words  used  in  the  constitation. 
This  is  an  example  of  it.  The  power  as  given  is  not  to  reprieve  and  pardon,  but  that 
tho  president  shall  have  power  to  grant  reprieves  and  pardons  for  ofienccs  against  the 
United  States,  except  in  case^of  impcacJiment.  The  difference  between  the  real  Ian- 
guago  and  that  used  in  the  argument  is  material.  The  first  con\'cy8  only  the  idea  of  an 
absolute  power  as  to  the  purpose  or  object  for  which  it  is  given.  The  real  language  of 
the  constitution  is  general,  that  is,  common  to  the  class  of  pardons,  or  extending  the 
power  to  pardon  to  all  kinds  of  panlons  known  in  the  law  as  such,  whatever  maj  be 
their  denomination.  We  have  shown  that  a  conditional  pardon  is  one  of  them.  A 
single  remark  from  the  power  to  grant  reprieves  will  illustrate  the  point.  That  is  not 
only  to  be  used  to  delay  a  judicial  senteu(*e  when  the  president  shall  think  the  merits  of 
the  case,  or  some  cause  connected  with  the  offender,  may  require  it,  but  it  extends  also 
to  cases  ex  necessitate  legis,  as  where  a  female  after  conviction  is  found  to  be  andenie^  or 
where  a  convict  becomes  insane,  or  is  alleged  to  be  so.  Though  the  reprieve  in  either 
case  produces  delay  in  the  execution  of  a  sentence,  the  means  to  be  used,  to  determine 
either  of  the  two  just  mentione^l,  are  clearly  within  the  president's  power  to  direct ;  and 
reprieves  in  such  cases  are  different  in  tlicir  legal  character,  and  different  as  to  the 
causes  which  may  induce  the  exercise  of  the  power  to  reprieve. 

"  In  this  view  of  the  constitution,  by  giving  to  its  words  their  proper  meaning,  tbe 
power  to  pardon  conditionally  is  not  one  of  inference  at  all,  but  one  confenred  in 
terms. 

"  The  mistake  in  the  argument  is,  in  considering  an  incident  of  tho  power  to  pardon 
the  exercise  of  a  new  power,  instead  of  its  being  a  part  of  the  power  to  pardon.  We 
use  the  word  incident  as  a  legal  term,  meaning  something  appertaining  to  and  necessa- 
rily depending  upon  another,  which  is  termed  the  principal. 

"  ]iut  admitting  that  to  be  so,  it  mny  be  said,  as  the  condition,  when  accepted,  be- 
comes a  substitute  for  tho  sentence  of  the  court,  involving  another  punishment,  the 
latter  is  substantially  the  excR'ise  of  a  new  power.  But  this  is  not  so,  for  the  power  to 
offer  a  condition,  without  ability  to  enforce  its  a(;ceptance,  when  accepted  by  the  con- 
vict, is  the  substitution,  by  himself,  of  a  lesser  punishment  than  tho  law  has  imposed 
upon  him,  and  he  cannot  complain  if  the  law  executes  tho  choice  he  has  made. 

"  As  to  the  suggestion  that  conditional  pardons  cannot  bo  considered  as  being  volnn- 
tarily  accepted  by  convicts  so  as  to  be  binding  upon  them,  because  they  are  made 
whilst  under  duress  per  minas  and  duress  of  imprisonment,  it  is  only  necessai7  to  remark, 
that  neither  applies  to  this  case,  as  the  petitioner  was  legally  in  prison.  '  If  a  man  be 
legally  imprisoned,  and  either  to  procure  his  discharge,  or  on  any  other  fair  account, 
seal  a  bond  or  deed,  this  is  not  duress  or  imprisonment,  and  ho  is  not  at  liberty  to  avoid 
it.  And  a  man  condemned  to  be  hung  cannot  be  permitted  to  escape  tho  punishment 
altogether,  by  pleading  that  ho  had  accepted  his  life  by  duress  yer  mituu.'  And  if  it 
bo  further  urged,  as  it  was  in  the  argument  of  this  case,  that  no  man  can  make  himself 
a  slave  foi^lifo  by  convention,  the  answer  is,  that  the  petitioner  had  forfeited  his  life  for 
crime,  and  had  no  liberty  to  port  with. 

"  We  believo  we  have  now  noticed  every  point  made  in  tho  aigument  by  counsel  on 
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United  States,  whose  appointments  are  not  herein  otherwise  pro- 
vided for,  and  which  shall  be  established  by  law.  But  the  con- 
gress may  by  law  vest  the  appointment  of  such  inferior  officers, 
as  they  think  proper,  in  the  president  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departments." 

§  1506.  The  first  power,  "  to  make  treaties,"  was  not  in  the 
original  draft  of  the  constitution ;  but  was  afterwards  reported 
by  a  committee  ;  and  after  some  ineffectual  attempts  to  amend, 
it  was  adopted,  in  substance,  as  it  now  stands,  except,  that  in 
the  report  the  advice  and  consent  of  two  thirds  of  the  senators 
was  not  required  to  a  treaty  of  peace.  This  exception  was  struck 
out  by  a  vote  of  eight  states  against  three.  The  principal  strug- 
gle was,  to  require  two  thirds  of  the  whole  number  of  members 
of  the  senate,  instead  of  two  thirds  of  those  present.^ 

§  1507.  Under  the  confederation,  congress  possessed  the  sole 
and  exclusive  power  of  "  entering  into  treaties  and  alliances,  pro- 
vided, that  no  treaty  of  commerce  shall  be  made,  whereby  the 
legislative  power  of  the  respective  states  shall  be^||strained  from 
imposing  such  imposts  and  duties  on  foreignere^as  their  own 
people  were  subjected  to  ;  or  from  prohibiting  the  exportation  or 
importation  of  any  species  of  goods  or  commodities  whatsoever." 
But  no  treaty  or  alliance  could  be  entered  into,  unless  by  the  as- 
sent of  nine  of  the  states.^  These  limitations  upon  the  power 
were  found  very  inconvenient  in  practice ;  and  indeed,  in  con- 
junction with  other  defects,  contributed  to  the  prostration  and 
utter  imbecility  of  the  confederation.® 

§  1508.  The  power  "  to  make  treaties  "  is  by  the  constitution 
general ;  and  of  course  it  enibraces  all  sorts  of  treaties,  for  peace 
or  war;  for  commerce  or  territory;  for  alliance  or  succors;  for 
indemnity  for  injuries  or  payment  of  debts ;  for  the  recognition 
and  enforcement  of  principles  of  public  law;  and  for  any  other 
purposes,  which  the  policy  or  interests  of  independent  sovereigns 


both  sides,  except  that  which  deduces  the  president's  power  to  grant  a  conditional  par- 
don, from  the  local  law  of  Maryland,  of  force  in  the  District  of  Oolambia.  We  do  not 
Aink  it  necessary  to  discuss  it,  as  we  have  shown  that  the  president's  power  to  do  so 
exists  under  the  constitution  of  the  United  States. 

"  We  arc  of  opinion  that  the  circuit  court  of  the  District  of  Columbia  rightly  refused 
iho  petitioner's  application,  and  this  court  affirms  it."] 

1  Journal  of  ConvtJntion,  p.  225, 326, 339, 341, 342, 343,  362 ;  The  Federalist,  No.  75. 

2  Cosfcderation,  Art.  9. 
9  The  Federalist,  No.  42. 
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may  dictate  in  their  intercourse  with  each  otber.^  Bat  thoagh 
the  power  is  thus  general  and  unrestricted,  it  is  not  to  be  so  con- 
strued as  to  destroy  the  fundamental  laws  of  the  state.  A 
power  given  by  the  constitution  cannot  be  construed  to  author- 
ize a  destruction  of  other  powers  given  in  the  same  instrument. 
It  must  be  construed,  therefore,  in  subordination  to  it ;  and  can- 
not supersede  or  interfere  with  any  other  of  its  fundamental 
provisions.^  Each  is  equally  obligatory,  and  of  paramount  au- 
thority within  its  scope ;  and  no  one  embraces  a  right  to  annihi- 
late any  other.  A  treaty  to  change  the  organization  of  the  gov- 
ernment, or  annihilate  its  sovereignty,  to  overturn  its  republican 
form,  or  to  deprive  it  of  its  constitutional  powers,  would  be  void; 
because  it  would  destroy,  what  it  was  designed  merely  to  fulfily 
the  will  of  the  people.  Whether  there  are  any  other  restrictions, 
necessarily  growing  out  of  the  structure  of  the  government,  will 
remain  to  be  considered,  whenever  the  exigency  shall  arise.' 

§  1509.   The  power  of  making  treaties  is  indispensable  to  the 
due  exercise  qL  national  sovereignty,  and  very  important,  espe- 
cially as  it  rcmes  to  war,  peace,  and  commerce.    That  it  should 
belong  to  the  national  government  would  seem  to  be  irresistibly 
established  by  every  argument  deduced  from  experience,  from 
public  policy,  and  a  close  survey  of  the  objects  of  government.    It 
is  diflicult  to  circumscribe  the  power  within  any  definite  limits, 
applicable  to  all  times  and  exigencies,  without  impairing  its  eflS- 
cacy,  or  defeating  its  purposes.     The  constitution  has,  therefore 
made  it  general  and  unqualified.     This  very  circumstance,  how- 
ever, renders  it  highly  important  that  it  should  be  delegated  in 
such  a  mode,  and  with  such  precautions,  as  will  afford  the  high- 
est security  that  it  will  be  exercised  by  men  the  best  qualified 
for  the  purpose,  and  in  the  manner  most  conducive  to  the  public 
good.^     With  such  views,  the  question  was  naturally  presented 
in  the  convention,  to  what  body  shall  it  be  delegated  ?    It  might 


1  Sec  5  Marshall's  Life  of  Washington,  ch.  8,  p.  650  to  659. 

2  Sec  Woodeson's  Elem.  of  Jiiriap.  p.  51. 

8  Sec  1  Tuek.  Blark.  Comm.  App.  332,  333 ;  Rawle  on  Const,  ch.  7,  p.  63  to  76  • 
2  Elliot's  Deb.  368,  369  to  379 ;  Journal  of  Convention,  p.  342 ;  4  Jeflforson's  Corresp! 
2,  3.  Mr  Jefferson  seems  at  one  time  to  have  thought,  that  the  constitation  only  meant 
to  authorize  the  president  and  senate  to  carry  into  effect,  bj  way  of  treaty,  any  power 
thnj  mujht  constitution  if  1 1/  arercise.  At  the  same  time,  he  admits,  that  he  was  sensible  of 
tho  weak  |)oints  of  this  position.  4  Jefferson's  Corresp.  498.  "What  are  sach  powcn 
given  to  the  president  and  senate  ?    Could  they  make  appointments  by  treaty  1, 
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be  delegated  to  congress  generally,  as  it  was  nndcr  the  confed- 
eration, exclusive  of  the  president,  or  in  conjunction  with  him. 
It  might  be  delegated  to  either  branch  of  the  legislature,  exclu- 
sive of,  or  in  conjunction  with  him.  Or  it  might  be  exclusively 
delegated  to  the  president. 

§  1510.  In  the  formation  of  treaties,  secrecy  and  immediate 
despatch  arc  generally  requisite,  and  sometimes  absolutely  indis- 
pensable. Intelligence  may  often  be  obtained,  and  measures 
matured  in  secrecy,  which  could  never  be  done,  unless  in  the 
faith  and  confidence  of  profound  secrecy.  No  man  at  all  ac- 
quainted with  diplomacy,  but  must  have  felt,  that  the  success  of 
negotiations  as  often  depends  upon  their  being  unknown  by  the 
public,  as  upon  their  justice  or  their  policy.  Men  will  assume 
responsibility  in  private,  and  communicate  information,  and  ex- 
press opinions,  which  they  would  feel  the  greatest  repugnance 
publicly  to  avow;  and  measures  may  be  defeated  by  the  in- 
trigues and  management  of  foreign  powers,  if  they  suspect  them 
to  be  in  progress,  and  understand  their  precise  nature  and  ex- 
tent. In  this  view  the  executive  department  is  a  far  better  de- 
positary of  the  power  than  congress  would  be.  The  delays  inci- 
dent to  a  large  assembly ;  the  differences  of  gpinion ;  the  time 
consumed  in  debate ;  and  the  utter  impossibility  of  secrecy,  all 
combine  to  render  them  unfitted  for  the  purposes  of  diplomacy. 
And  our  own  experience  during  the  confederation  abundantly 
demonstrated  all  the  evils,  which  the  theory  would  lead  us  to 
expect.^  Besides ;  there  are  tides  in  national  affairs,  as  well  as  in 
the  affairs  of  private  life.  To  discern  and  profit  by  them  is  the 
part  of  true  political  wisdom ;  and  the  loss  of  a  week,  or  even  of 
a  day,  may  sometimes  change  the  whole  aspect  of  affairs,  and 
render  negotiations  wholly  nugatory,  or  indecisive.  The  loss  of 
a  battle,  the  death  of  a  prince,  the  removal  of  a  minister,  the 
pressure  or  removal  of  fiscal  embarrassments  at  the  moment, 
and  other  circumstances,  may  change  the  whole  posture  of  af- 
fairs, and  insure  success,  or  defeat  the  best  concerted  project.' 
The  executive,  having  a  constant  eye  upon  foreign  affairs,  can 
promptly  meet,  and  even  anticipate  such  emergencies,  and  avail 
himself  of  all  the  advantages  accruing  from  them  ;  while  a  large 
assembly  would  be  coldly  deliberating  on  the  chances  of  success, 

1  Id.  No.  64. 
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and  the  policy  of  opening  negotiations.     It  is  manifest,  then, 
that  congress  would  not  be  a  suitable  depositary  of  the  power. 

§  1511.  The  sanne  difficulties  would  occur  from  confiding  it 
exclusively  to  either  branch  of  congress.  Each  is  too  numerous 
for  prompt  and  immediate  action,  and  secrecy.  The  matters  in 
negotiations,  which  usually  require  these  qualities  in  the  highest 
degree,  are  the  preparatory  and  auxiliary  measures ;  and  which 
are  to  be  seized  upon,  as  it  were,  in  an  instant.  The  president 
could  easily  arrange  them.  But  the  house,  or  the  senate,  if  in 
session,  could  not  act,  until  after  great  delays;  and  in  the  recess 
could  not  act  at  all.  To  have  intrusted  the  power  to  either 
would  have  been  to  relinquish  the  benefits  of  the  constitutional 
agency  of  the  president  in  the  conduct  of  foreign  negotiations. 
It  is  true,  that  the  branch  so  intrusted  might  have  the  option  to 
employ  the  president  in  that  capacity;  but  they  would  also  have 
the  option  of  refraining  from  it;  and  it  cannot  be  disguised,  that 
pique,  or  cabal,  or  personal  or  political  hostility,  might  indace 
them  to  keep  their  pursuits  at  a  distance  from  his  inspection  and 
participation.  Nor  could  it  be  expected,  that  the  president,  as  a 
mere  ministerial  agent  of  such  branch,  would  enjoy  the  confi* 
dence  and  respect  of  foreign  powers  to  the  same  extent  as  he 
would,  as  the  constitutional  representative  of  the  nation  itself ; 
and  his  interposition  would  of  course  have  less  efficacy  and 
weight.^ 

§  1512.  On  the  other  hand,  considering  the  delicacy  and  ex- 
tent of  the  power,  it  is  too  much  to  expect  that  a  free  people 
would  confide  to  a  single  magistrate,  however  respectable,  the 
sole  authority  to  act  conclusively,  as  well  as  exclusively,  upon 
the  subject  of  treaties.  In  England,  the  power  to  make  treaties. 
is  exclusively  vested  in  the  crown.^  But  however  proper  it  may 
be  in  a  monarchy,  there  is  no  American  statesman  but  mast 
feel  that  such  a  prerogative  in  an  American  president  would  be 
inexpedient  and  dangerous.^  It  would  be  inconsistent  with  that 
wholesome  jealousy,  which  all  republics  ought  to  cherish  of  all 
depositaries  of  power;  and  which,  experience  teaches  us,  is  the 
best  security  against  the  abuse  of  it*  The  check  which  acts 
upon  the  mind,  from  the  consideration  that  what  is  done  is  bat 


1  The  FcJeralist,  No.  75. 

2  1  Black.  Conim.  257 ;  The  Federalist,  No.  69. 
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preliminary,  and  requires  the  assent  of  other  independent  minds 
to  give  it  a  legal  conclusiveness,  is  a  restraint  which  awakens 
caution,  and  compd|  to  deliberation. 

§  1519.  The  plan  of  the  constitution  is  happily  adapted  to 
attain  all  just  objects  in  relation  to  foreign  negotiations.  While 
it  confides  the  power  to  the  executive  department,  it  guards  it 
from  serious  abuse  by  placing  it  under  the  ultimate  superintend- 
ence of  a  select  body  of  high  character  and  high  responsibility. 
It  is  indeed  clear  to  a  demonstration,  that  this  joint  possession 
of  the  power  affords  a  greater  security  for  its  just  exercise,  than 
the  separate  possession  of  it  by  either.^  The  president  is  the 
immediate  author  and  finisher  of  all  treaties ;  and  all  the  advan- 
tages, which  can  be  derived  from  talents,  information,  integrity, 
and  deliberate  investigation  on  the  one  hand,  and  from  secrecy 
and  despatch  on  the  other,  are  thus  combined  in  the  system.^ 
But  no  treaty,  so  formed,  becomes  binding  upon  the  country, 
unless  it  receives  the  deliberate  assent  of  two  thirds  of  the  sen- 
ate. In  that  body  all  the  states  are  equally  represented ;  and, 
from  the  nature  of  the  appointment  and  duration  of  the  office,  it 
may  fairly  be  presumed  at  all  times  to  contain  a  very  large  por- 
tion of  talents,  experience,  political  wisdom,  and  sincere  patriot- 
ism, a  spirit  of  liberality,  and  a  deep  devotion  to  all  the  substantial 
interests  of  the  country.  The  constitutional  check  of  requiring 
two  thirds  to  confirm  a  treaty  is,  of  itself,  a  sufficient  guaranty 
against  any  wanton  sacrifice  of  private  rights,  or  any  betrayal  of 
public  privileges.  To  suppose  otherwise  would  be  to  suppose 
that  a  representative  republican  government,  was  a  mere  phan- 
tom ;  that  the  state  legislatures  were  incapable  or  unwilling  to 
choose  senators  possessing  due  qualifications ;  and  that  the  peo- 
ple would  voluntarily  confide  power  to  those  who  were  ready  to 
promote  their  ruin,  and  endanger  or  destroy  their  liberties. 
Without  supposing  a  case  of  utter  indifference  or  utter  corrup- 
tion in  the  people,  it  would  be  impossible  that  the  senate  should 
be  so  constituted  at  any  time,  as  that  the  honor  and  interests  of 
the  country  would  not  be  safe  in  their  hands.  When  such  an 
indifference  or  corruption  shall  have  arrived,  it  will  be  in  vain  to 
prescribe  any  remedy ;  for  the  constitution  will  have  crumbled 
into  ruins,  or  have  become  a  mere  shadow,  about  which  it  would 
be  absurd  to  disquiet  ourselves.^ 

^  The  FedenOiat,  No.  75.  ^  Id.  No.  64.  •  Id.  No.  64. 
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§  1514.  Although  the  propriety  of  this  delegation  of  the  power 
scem»,  upon  sound  reasoning,  to  be  incontestable,  yet  few  parts 
of  the  constitution  were  assailed  with  rnor^vehemence.^  One 
ground  of  objection  was,  the  trite  topic  of  an  intermixture  of  the 
executive  and  legislative  powers ;  some  contending,  that  the 
president  ought  alone  to  possess  the  prerogative  of  making  trea- 
ties ;  and  others,  that  it  ought  to  be  exclusively  deposited  in  the 
senate.  Another  objection  was,  the  smallness  of  the  number  of 
the  persons,  to  whom  the  power  was  confided ;  some  being  of 
opinion,  that  the  house  of  representatives  ought  to  be  associated 
in  its  exercise ;  and  others,  that  two  thirds  of  all  the  members  of 
the  senate,  and  not  two  thirds  of  all  the  members  present,  should 
be  required  to  ratify  a  treaty .^ 

§  1515.  In  relation  to  the  objection,  that  the  power  ought  to 
have  been  confided  exclusively  to  the  president,  it  may  be  sug- 
gested, in  addition  to  the  preceding  remarks,  that,  however  safe 
it  may  be  in  governments,  where  the  executive  magistrate  is  an 
hereditary  monarch,  to  commit  to  him  the  entire  power  of  mak- 
ing treaties,  it  would  be  utterly  unsafe  and  improper  to  intrust 
that  power  to  an  executive  magistrate  chosen  for  four  years.  It 
has  been  remarked,  and  is  unquestionably  true,  that  an  heredi- 
tary monarch,  though  often  the  oppressor  of  his  people,  has  per- 
sonally too  much  at  stake  in  the  government  to  be  in  any  mate- 
rial danger  of  corruption  by  foreign  powers,  so  as  to  surrender 
any  important  rights  or  interests.  But  a  man,  raised  from  a 
private  station  to  the  rank  of  chief  magistrate  for  a  short  period, 
having  but  a  slender  or  moderate  fortune,  and  no  very  deep  stake 
in  the  society,  might  sometimes  be  under  temptations  to  sacrifice 
duty  to  interest,  which  it  would  require  great  virtue  to  withstand. 
K  ambitious,  he  might  be  tempted  to  seek  his  own  aggrandize- 
ment by  the  aid  of  a  foreign  power,  and  use  the  field  of  negotia- 
tions for  this  purpose.  If  avaricious,  he  might  make  his  treach- 
ery to  his  constituents  a  vendible  article  at  an  enormous  price. 
Although  such  occurrences  are  not  ordinarily  to  be  expected,  yet 
the  history  of  human  conduct  does  not  warrant  that  exalted  opin- 
ion of  human  nature,  which  would  make  it  wise  in  a  nation  to 
commit  its  most  delicate  interests  and  momentous  concerns  to 
the  unrestrained  disposal  of  a  single  magistrate.^    It  is  far  more 


1  Soo  2  Elliot's  Debates,  367  to  379. 
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wise  to  interpose  checks  apon  the  actual  exercise  of  the  power, 
than  remedies  to  redress  or  punish  an  abuse  of  it 

§  1516.  The  impropriety  of  delegating  the  power  exclusive- 
ly to  the  senate  has  been  already  sufficiently  considered.  And, 
in  addition  to  what  has  been  already  urged  against  the  partic- 
ipation of  the  house  of  representatives  in  it,  it  may  be  remarked 
that  the  house  of  representatives  is  for  other  reasons  far  less  fit 
than  the  senate  to  be  the  exclusive  depositary  of  the  power,  or  to 
hold  it  in  conjunction  with  the  executive.  In  the  first  place,  it  is 
a  popular  assembly,  chosen  immediately  from  the  people,  and 
representing,  in  a  good  measure,  their  feelings  and  local  interests; 
and  it  will  on  thi&  account  be  more  likely  to  be  swayed  by  such 
feelings  and  interests  than  the  senate,  chosen  by  the  states  through 
the  voice  of  the  state  legislatures.  In  the  next  place,  the  house 
of  representatives  are  chosen  for  two  years  only ;  and  the  internal 
composition  of  the  body  is  constantly  changing,  so  as  to  admit 
of  less  certainty  in  their  opinions  and  their  measures,  than  would 
naturally  belong  to  a  body  of  longer  duration.  In  the  next  place, 
the  house  of  representatives  is  far  more  numerous  than  the  sen- 
ate, and  will  be  constantly  increasing  in  numbers,  so  that  it  will 
be  more  slow  in  its  movements,  and  more  fluctuating  in  its  coun- 
cils. In  the  next  place,  the  senate  will  naturally  be  composed  of 
persons  of  more  experience,  weight  of  character,  and  talents,  than 
the  members  of  the  house.  Accurate  knowledge  of  foreign  poli- 
tics, a  steady  and  systematic  adherence  to  the  same  views,  nice 
and  uniform  sensibility  to  national  character,  as  well  as  secrecy, 
decision,  and  despatch,  are  required  for  a  due  execution  of  the 
power  to  make  treaties.  And,  if  these  are  not  utterly  incompati- 
ble with  the  genius  of  a  numerous  and  variable  body,  it  must  be 
admitted,  that  they  will  be  more  rarely  found  there  than  in  a 
more-  select  body,  having  a  longer  duration  in  office,  and  repre- 
senting, not  the  interests  of  private  constituents  alone,  but  the 
sovereignty  of  states. 

§  1517.  Besides ;  the  very  habits  of  business,  and  the  uni- 
formity and  regularity  of  system,  acquired  by  a  long  possession 
of  office,  arc  of  great  concern  in  all  cases  of  this  sort.  The  sena- 
tors, from  the  longer  duration  of  their  office,  will  have  great  op- 
portunities of  extending  their  political  information,  and  of  render- 
ing their  experience  more  and  more  beneficial  to  their  country. 
The  members  are  slowly  changed ;  so  that  the  body  will  at  all 
times,  from  its  very  organization,  comprehend  a  large  majority  of 
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persons  who  have  been  engaged  for  a  considerable  time  in  public 
duties  and  foreign  affairs.  If,  in  addition  to  all  these  reasons,  it 
is  considered,  that  in  the  senate  all  the  states  are  equally  repre- 
sented, and  in  the  house  very  unequally,  there  can  be  no  reason- 
able doubt,  that  the  senate  is  in  all  respects  a  more  competent  and 
more  suitable  depository  of  the  power  than  the  house,  either  'with 
or  without  the  cooperation  of  the  executive.  And  most  of  the 
reasoning  applies  with  equal  force  to  any  participation  by  the 
house  in  the  treaty-making  functions.  It  would  add  an  unwieldy 
machinery  to  all  foreign  operations,  and  retard,  if  not  wholly  pre- 
vent, the  beneficial  purposes  of  the  power.^  Yet  such  a  scheme 
has  not  been  without  warm  advocates.  And  it  has  been  thought 
an  anomaly,  that,  while  the  power  to  make  war  was  confided  to 
both  branches  of  congress,  the  power  to  make  peace  was  within 
the  reach  of  one,  with  the  cooperation  of  the  president.' 

^  1518.  But  there  will  be  found  no  inconsistency  or  inconven- 
ience in  this  diversity  of  power.  Considering  the  vast  expen- 
ditures and  calamities  with  which  war  is  attended,  there  is 
certainly  the  strongest  ground  for  confiding  it  to  the  collected 
wisdom  of  the  national  councils.  It  requires  one  party  only  to 
declare  war;  but  it  requires  the  cooperation  and  consent  of  both 
belligerents  to  make  peace.  No  negotiations  are  necessary  in 
the  former  case;  in  the  latter,  they  are  indispensable.  Every 
reason,  therefore,  for  intrusting  the  treaty-making  power  to  the 
president  and  senate  in  common  negotiations,  applies,  afortiori, 
to  a  treaty  of  peace.  Indeed,  peace  is  so  important  to  the  wel- 
fare of  a  republic,  and  so  suited  to  all  its  truest  interests  as  well 
as  to  its  liberties,  that  it  can  scarcely  be  made  too  facile.  While, 
on  the  other  hand,  war  is  at  all  times  so  great  an  evil,  that  it  can 
scarcely  be  made  too  difficult.  The  power  to  make  peace  can 
never  be  unsafe  for  the  nation  in  the  hands  of  the  president  and 
two  thirds  of  the  senate.  The  power  to  prevent  it  may  not  be 
without  hazard  in  the  hands  of  the  house  of  representatives,  who 
may  be  too  much  under  the  control  of  popular  excitement  or  leg- 
islative rivalry,  to  act  at  all  times  with  the  same  degree  of  im- 
partiality and  caution.    In  the  convention,  a  proposition  to  accept 


1  The  Federalist,  No.  64,  75.  In  the  eonvention,  a  proposition  was  made  to  add  the 
house  to  the  senate,  in  advising  and  consenting  to  treaties.  But  it  was  rejected  hj  the 
vote  of  ten  states  against  one.    Journal  of  Convention,  339,  340, 
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treaties  of  peace  from  the  treaty-making  power  was,  at  one  time, 
inserted,  but  was  afterwards  deliberately  abandoned.^ 

§  1519.  In  regard  to  the  objection,  that  the  arrangement  is  a 
violation  of  the  fundamental  rule,  that  the  legislative  and  execu- 
tive departments  ought  to  be  kept  separate ;  it  might  be  suffi- 
cient to  advert  to  the  considerations  stated  in  another  place, 
which  show  that  the  true  sense  of  the  rule  does  not  require  a 
total  separation.^     But  in  truth,  the  nature  of  the  power  of  mak- 
ing treaties  indicates  a  peculiar  propriety  in  the  union  of  the  ex- 
ecutive and  the  senate  in  the  exercise  of  it.     Though  some  writ- 
ers on  government  place  this  power  in  the  class  of  executive  au- 
thorities, yet  it  is  an  arbitrary  classification  ;  and,  if  attention  is 
given  to  its  operation,  it  will  be  found  to  partake  more  of  the  leg- 
islative than  of  the  executive  character.   The  essence  of  legislation 
is  to  prescribe  laws  or  regulations  for  society;  while  the  execution 
of  those  laws  and  regulations,  and  the  employment  of  the  common 
strength,  either  for  that  purpose  or  for  the  common  defence,  seem 
to  comprise  all  the  functions  of  the  executive  magistrate.     The 
power  of  making  treaties  is  plainly  neither  the  one  nor  the  other. 
It  relates  neither  to  the  execution  of  subsisting  laws,  nor  to  the 
enactment  of  new  ones ;  and  still  less  does  it  relate  to  the  exertion 
of  the  common  strength.   Its  objects  are  contracts  with  foreign  na- 
tions, which  have  the  force  of  law  with  us ;  but,  as  to  the  foreign 
sovereigns,  have  only  the  obligation  of  good  faith.     Treaties  are 
not  rules  prescribed  by  the  sovereign  to  his  subjects  ;  but  agree- 
ments  between  sovereign  and   sovereign.     The  treaty-making 
power,  therefore,  seems  to  form  a  distinct  department,  and  to  be- 
long, properly,  neither  to  the  legislature  nor  the  executive,  though 
it  may  be  said  to  partake  of  the  qualities  common  to  each.   The      i 
president,  from  his  unity,  promptitude,  and  facility  of  action,  is      j 
peculiarly  well  adapted  to  carry  on  the  initiative  processes ;  while     j 
the  senate,  representing  all  the  states,  and  engaged  in  legislating 
for  the  interests  of  the  whole  country,  is  equally  well  fitted  to 
be  intrusted  with  the  power  of  ultimate  ratification.^ 

§  1520.  The  other  objection,  which  would  require  a  concur- 
rence of  two  thirds  of  all  the  members  of  the  senate,  and  not 
merely  of  two  thirds  of  all  present,  is  not  better  founded.*     All 


1  Jonrn.  of  Conyontion,  226,  325,  326,  341,  342. 

^  See  vol.  i.  f  525,  ct  scq. 

s  The  Federalist,  No.  75.  «  2  EUiofa  Debates,  367  to  379. 
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provisions,  which  require  more  than  a  majority  of  any  bodj  to 
its  resolutions,  have  (as  has  been  ahready  intimated)  a  direct  ten- 
dency to  embarrass  the  operations  of  the  government^  and  an  in- 
direct one  to  subject  the  sense  of  the  majority  to  that  of  the  mi- 
nority. This  consideration  ought  never  to  be  lost  sight  of;  and 
very  strong  reasons  ought  to  exist  to  justify  any  departare  fiom 
the  ordinary  rule,  that  the  majority  ought  to  govam.  The  oonati- 
tution  has,  on  this  point,  gone  as  far  in  the  endeavor  to  aeenre 
the  advantage  of  numbers  in  the  formation  of  treaties^  as  can  be 
reconciled  either  with  the  activity  of  the  public  eoundla  or  with 
a  reasonable  regard  to  the  sense  of  the  major  part  of  the  comma* 
nity.  If  two  thirds  of  the  whole  number  of  members  Jiad  been 
required,  it  would,  in  many  cases,  firom  a  non-attendanoe  of  a 
part,  amount  in  practice  to  a  necessity  almost  of  unaninoitj. 
The  history  of  every  political  establishment^  in  which  such  a 
principle  has  prevailkl,  is  a  history  of  impotence^  perflkaaty,  and 
disorder.  Proofs  of  this  position  may  be  easily  adduced  firom  the 
examples  of  the  Roman  tribnneship,  the  Polish  diet)  and  the 
states-general  of  the  Netherlands,  and  even  from  our  own  expe- 
rience under  the  confederation.^  Under  the  latter  inatraoMnti 
the  concurrence  of  nine  states  was  necessary,  not  only  to  makiDg 
treaties,  but  to  many  other  acts  of  a  less  important  character ; 
and  measures  were  often  defeated  by  the  non-attendance  of 
members,  sometimes  by  design  and  sometimes  by  accident.*  It 
is  hardly  possible  that  a  treaty  could  be  ratified  by  surprise,  or 
taking  advantage  of  the  accidental  absence  of  a  few  members ; 
and  certainly  the  motive  to  punctuality  in  attendance  will  be 
greatly  increased,  by  making  such  ratification  to  depend  upon 
the  numbers  present.^ 

§  1521.  The  Federalist  has  taken  notice  of  the  differences  be- 
tween the  treaty-making  power  in  England  and  that  in  America, 
in  the  following  terms :  "  The  president  is  to  have  power,  with 


1  The  Federalist,  No.  75 ;  Id.  No.  22.  <  Ibid,  and  1  ElUot's  Debalet,  44,  i5. 

*  The  Federalist,  No.  22,  75 ;  2  Elliot's  Debates,  368.  In  the  conyention,  a  proposi* 
tion  to  require  the  assent  of  two  thirds  of  all  the  members  of  the  senate,  was  rejected 
by  the  vote  of  eight  states  against  three.  Another,  to  require  that  no  treaty  shaU  b» 
made  unless  two  thirds  of  the  whole  number  of  senators  were  present,  was  also  rejected, 
by  the  vote  of  six  states  against  five.  Another,  to  require  a  majority  of  all  the  member* 
of  the  senate  to  make  a  treaty, 'was  also  rejected  by  the  vote  of  six  states  against  five. 
Another,  to  require  that  all  the  members  should  be  summoned,  and  have  time  to  attend, 
shared  a  like  fate,  by  the  vote  of  eight  states  against  three.  Journal  of  Ck>nTeQtion, 
343,344. 
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the  advice  and  consent  of  the  senate,  to  make  treaties,  provided 
two  thirds  of  the  members  present  concur.  The  king  of  Great 
Britain  is  the  sole  and  absolute  representative  of  the  nation  in  all 
foreign  transactions.  He  can,  of  his  own  accord,  make  treaties 
of  peace,  commerce,  alliance,  and  of  every  other  description.  It 
has  been  insinuated  that  his  authority,  in  this  respect,  is  not  con- 
clusive ;  and  that  his  conventions  with  foreign  powers  are  subject 
to  the  revision  and  stand  in  need  of  the  ratification  of  parliament. 
But  I  believe  this  doctrine  was  never  heard  of,  till  it  was  broached 
upon  the  present  occasion.  Every  jurist  of  that  kingdom,  and 
every  other  man  acquainted  with  its  constitution,  knows,  as  an 
established  fact,  that  the  prerogative  of  making  treaties  exists  in 
the  crown,  in  its  utmost  plenitude ;  and  that  the  compacts  en- 
tered into  by  the  royal  authority  have  the  most  complete  legal 
validity  and  perfection,  independent  of  any  other  sanction.  The 
parliament,  it  is  true,  is  sometimes  seen  employing  itself  in  alter- 
ing the  existing  laws,  to  conform  them  to  the  stipulations  in  a 
new  treaty ;  and  this  may  have  possibly  given  birth  to  the  imag- 
ination, that  its  cooperation  was  necessary  to  the  obligatory  effi- 
cacy of  the  treaty.  But  this  parliamentary  interposition  proceeds- 
from  a  different  cause ;  from  the  necessity  of  adjusting  a  most 
artificial  and  intricate  system  of  revenue  and  commercial  law» 
to  the  changes  made  in  them  by  the  operation  of  the  treaty ;  and 
of  adapting  new  provisions  and  precautions  to  the  new  state  of 
things,  to  keep  the  machine  from  running  into  disorder.  In  this 
respect,  therefore,  there  is  no  comparison  between  the  intended 
power  of  the  president  and  the  actual  power  of  the  British  sov- 
ereign. The  one  can  perform  alone  what  the  other  can  only  da 
with  the  concurrence  of  a  branch  of  the  legislature.  It  must  be 
admitted  that,  in  this  instance,  the  pow)?r  of  the  federal  executive 
would  exceed  that  of  any  state  executive.  But  this  arises  natu- 
rally, from  the  exclusive  possession,  by  the  union,  of  that  part  of 
the  sovereign  power  which  relates  to  treaties.  If  the  confederacy 
were  to  be  dissolved,  it  would  become  a  question  whether  the 
executives  of  the  several  states  were  not  solely  invested  with  that 
delicate  and  important  prerogative."  ^ 

§  1522.  Upon  the  whole  it  is  difficult  to  perceive  how  the 
treaty-making  power  could  have  .been  better  deposited,  with  a 
view  to  its  safety  and  efficiency.     Yet  it  was  declaimed  against 


1  Sco  also,  the  opinion  of  IredcU,  J.,  in  Ware  r.  HtflUm,  3  DoU.  272  to  276. 
VOL.  IL  33 
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with  uncoiriiiion  energy,  as  dangerous  to  the  commonwealth,  and 
subversive  of  public  liberty.*  Time  has  demonstrated  the  fallacy 
of  such  prophecies,  and  has  confirmed  the  belief  of  the  friends  of 
the  constitution,  that  it  would  be  not  only  safe,  biit  full  of  wis- 
dom and  sound  policy.  -Perhaps  no  stronger  illustration  than 
this  can  be  found,  of  the  facility  of  suggesting  ingenious  objec- 
tions to  any  system  calculated  to  create  public  alarm,  and  to 
wound  public  confidence,  which,  at  the  same  time,  are  unfound- 
ed in  human  experience  or  in  just  reasoning. 

§  lo23.    Some  doubts  appear  to  have  been  entertained  in  the 
early  stages  of  the  government,  as  to  the  correct  exposition  of 
the  constitution  in  regard  to  the  Hgeney  of  the  senate   in   the 
formation  of  treaties.     The  question  was,  whether  the  agency  of 
the  senate  was  admissible  previous  to  the  negotiation,  so  as  to 
advise  on  the  instructions  to  be  given  to  the  ministers,  or  was 
limited  to  the  exercise  of  the  power  of  advice  and  consent,  after 
the  treaty  was  formed ;  or  whether  the  president  possessed  an 
option  to  adopt  one  mode  or  the  other,  as  his  judgment  might 
direct.^     The  practical  exposition  assumed  on  the  first  occasion, 
which  seems  to  have  occurred  in  President  Washington's  admin- 
istration was,  that  the  option  belonged  to  the  executive  to  adopt 
either  mode,  and  the  senate  might  advise  before,  as  well  as  after, 
the  formation  of  a  treaty.^     Since  that  period,  the  senate  have 
been  rarely,  if  ever  consulted,  until  after  a  treaty  has  been  com- 
pleted, and  laid  before  them  for  ratification.*     When  so  laid  be- 
fore the  senate,  that  body  is  in  the  habit  of  deliberating  upon  it, 
as,  indeed,  it  docs  on  all  executive  business,  in  secret,  and  with 
closed  doors.     The  senate  may  wholly  reject  the  treaty,  or  advise 
and  consent  to  a  ratification  of  part  of  the  articles,  rejecting 
others,  or  recommend  additional  or  explanatory  articles.     In  the 
event  of  a  partial  ratification,  the  treaty  does  not  become  the  law 
of  the  land,  until  the  president  and  the  foreign  sovereign  have 
each  assented  to  the  modifications  proposed  by  the  senate.^     But, 


1  2  Elliot's  Debates,  .'JOT  to  379. 

-  ;■)  Marshall's  Life  of  Wa>hin«;ton,  vh,  2,  p.  223. 

*  Kxecutive  Journal,  11th  Aii;;u!>t,  1790,  j).  GU,  61. 

*  Kawlc  on  Const,  ch.  7,  p.  03. 

^  Rawlc  on  Const,  ch.  7,  p.  G3,  64.  Before  the  ratitication  of  treaties,  it  is  common 
for  the  senate  to  require,  and  for  the  pre.-ident  to  lay  before  iheni,  nil  the  official  doca- 
ments  respecting  the  negotiations,  to  assist  their  judgment.  But  the  house  of  I'eprcseut- 
ativcs  have  uo  couKtitutional  right  to  insist  on  the  production  of  them;  and  it  is  matter 
of  discretion  with  the  pa'sident,  whether  to  com])ly  or  not  with  the  demand  of  the  house. 
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although  the  president  may  ask  the  advice  and  consent  of  the 
senate  to  a  treaty,  he  is  not  absolutely  bound  by  it;  for  he  may, 
after  it  is  given,  still  constitutionally  refuse  to  ratify  it.  Such  an 
occurrence  will  probably  be  rare,  because  the  president  will 
scarcely  incline  to  lay  a  treaty  before  the  senate,  which  he  is  not 
disposed  to  ratify.^ 

§  1524.  The  next  part  of  the  clause  respects  appointments  to 
office.  The  president  is  to  nominate,  and  by  and  with  the  ad- 
vice and  consent  of  the  senate,  to  appoint  ambassadors,  other 
public  ministers  and  consuls,  judges  of  the  supreme  court,  and 
other  officers,  whose  appointments  are  not  otherwise  provided  for. 

§  1525.  Under  the  confederation,  an  exclusive  power  was 
given  to  congress  of  "sending  and  receiving  ambassadors." ^ 
The  term  "  ambassador,"  strictly  construed,  (as  would  seem  to 
be  required  by  the  second  article  of  that  instrument,)  compre- 
hends the  highest  grade  only  of  public  ministers  ;2  and  excludes 
those  grades  which  the  United  States  would  be  most  likely  to 
prefer  whenever  foreign  embassies  may  be  necessary.  But  under 
no  latitude  of  construction  could  the  term  "ambassadors  "  com- 


which  is  l)ut  in  the  nature  of  a  request.  In  the  cta^c  of  the  British  treaty  of  1 794,  Presi- 
dent Wttshinpion  refused  to  lay  the  papers  before  tlie  liouse  of  representatives,  when 
requested  by  them  so  to  do.  See  his  Message,  24th  of  March,  1 79G ;  1  Tuck.  Black. 
Conim.  A])p.  3(34  ;  5  Marshall's  Life  of  Washington,  ch.  8,  p.  654  ;  4  Jefferson's  Cor- 
resp.  464,  465 ;  Rawle  on  Const,  ch.  16,  p.  171. 

In  the  early  part  of  President  Washington's  administration,  he  occasionally  met  the 
senate  in  person,  to  conftr  with  them  on  the  executive  business  confided  to  them  by  the 
constitution.  But  this  practice  was  found  very  inconvenient,  and  was  soon  abandoned. 
In  June,  1813,  the  senate  appointed  a  committee  to  hold  a  conference  with  President 
Madison,  respecting  his  nomination  of  a  minister  to  Sweden,  then  before  them  for  ratifi- 
cation. But  he  declined  it,  considering  that  it  was  incompatible  with  the  due  relations 
between  the  executive  and  other  departments  of  the  government.'!^  It  is  believed  that 
the  practice  has  l>een  ever  since  aT)andoned. 

Mr.  Jefferson  and  the  cabinet,  (with  the  exception  of  Mr.  Ilamilton,)  in  President 
Washington's  administration,  seem  to  have  lieen  of  opinion,  that  neither  branch  of  the 
legislature  had  a  right  to  call  upon  the  heads  of  departments,  except  through  calls  on 
the  president  for  information  or  papers.  4  Jefferson's  Corresp.  463,  464,  465.  The 
practice  has,  however,  of  late  years,  settled  down  in  favor  of  making  direct  calls  on  the 
heads  of  the  departments.    Kawlc  on  Const,  ch.  16,  p.  171,  172. 

1  Bawle  on  Const,  ch.  20,  p.  194,  195;  4  Jefferson's  Corresp.  317,  318. 

a  Article  9. 

'  An  enumeration  of  the  various  grades  and  powers  of  foreign  ministers  properly  be- 
longs to  a  treatise  on  public  law.  The  learned  reader,  however,  will  find  am])lc  in- 
formation in  the  treatises  of  Grotins,  Vattel,  Martens,  and  Wicqucfort. 


•  Sergeant  on  Const,  ch.  81,  (2d  edlUon,)  p.  871 ;  5  Niles's  Register,  243,  290 ;  Id.  276,  810 ;  2  Execu- 
tive Journal,  854, 381, 882.    Bee  also  2  EzceuUve  Journal,  868, 8I>4, 388, 880. 
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pri'hcnt]  cotiHuls.  Yet  it  was  found  necessary  by  congress  to 
employ  the  inferior  gradca  of  ministers,  and  to  send  and  receive 
consulfl.  It  is  true,  that  the  mutual  appointment  of  consuls 
might  have  been  provided  for  by  treaty;  and  where  no  treaty 
existed,  congress  might  perhaps  have  had  the  authority  under 
the  ninth  article  of  the  eonfederation,  which  conferred  a  general 
authority  to  appoint  officers  for  managing  the  general  affairs  of 
the  United  States.  But  the  admission  of  foreign  consuls  into 
the  United  States,  when  not  stipulated  for  by  treaty,  was  nowhere 
provided  for.'  The  whole  subject  was  full  of  embarrassment 
and  constitutional  doubts;  and  the  provision  in  the  constito- 
tiun,  extending  the  appointment  to  other  public  ministers  and 
consuls  as  well  as  to  ambassadors,  is  a  decided  imjsrovement 
upon  the  confederation. 

§  l'!J26.  In  the  first  draft  of  the  constitution,  the  power  waa 
given  to  the  president  to  appoint  officers  in  all  caaea  not  other- 
wise provided  for  in  the  constitution;  and-tbe  advice  and  consent 
of  the  senate  was  not  retjuired.^  But,  in  the  same  draft,  the 
power  to  appoint  ambiissadors  and  judges  of  the  supreme  court 
was  given  to  the  senate.^  The  advice  and  consent  of  the  senate, 
and  the  appointment  by  the  president  of  ambassadors  and  min- 
ist^Tit,  consuls'  and  judges  of  the  supreme  court,  was  afterwards 
reported  by  a  committee  as  an  amendment,  and  was  unani- 
mously adopted.* 

§  1527.  The  mode  of  appointment  to  office  pointed  out  by  the 
eonstitntion  seems  entitled  to  peculiac  commendation.  There 
are  several  ways  in  which,  in  ordinary  cases,  the  power  may  be 
vested.  It  may  be  confided  to  congress,  or  to  one  branch  of  the 
legiflature,  or  to  the  executive  alone,  or  to  the  executive  in  con- 
currence with  any  selected  branch.  The  exercise  of  it  by  the 
pi'ii]jlc  at  large  will  readily  be  admitted,  by  all  considerate  states- 
men, to  be  impracticable,  and  therefore  need  not  he  examined. 
The  suggestions  already  made  upon  the  treaty-making  power, 
and  the  inconveniences  of  vesting  it  in  congress,  apply  witii 
great  force  to  that  of  vesting  the  power  of  appointment  to  office 
in  the  same  body.  It  would  enable  candidates  for  office  to  id* 
troduce  all  sorts  of  cabals,  intrigues,  and  coalitions   into  con- 
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gress;  and  not  only  distract  their  attention  from  their  proper 
legislative  duties,  but  probably,  in  a  very  high  degree,  influence 
all  legislative  measures.  A  new  source  of  division  and  corrup- 
tion would  thus  be  infused  into  the  public  councils,  stimulated 
by  private  interests  and  pressed  by  personal  solicitations.  What 
would  b(/tott)ehone,  in  case  the  senate  and  house  should  disagree 
in  an  appointment?  Are  they  to  vote  in  convention  or  as  distinct 
bodies?  There  would  be  practical  difficulties  attending  both 
courses ;  and  experience  has  not  justified  the  belief  that  either 
would  conduce  either  to  good  appointments  or  to  due  responsi- 
bility.i 

§  1528.  The  same  reasoning  would  apply  to  vesting  the 
power  exclusively  in  either  branch  of  the  legislature.  It  would 
make  the  patronage  of  the  government  subservient  to  private  in- 
terests, and  bring  into  suspicion  the  motives  and  conduct  of 
members  of  the  appointing  body.  There  would  be  great  danger 
that  the  elections  at  the  polls  might  be  materially  influenced,  by 
this  power,  to  confer  or  to  withhold  favors  of  this  sort.^ 

§  1529.  Those  who  are  accustomed  to  profound  reflection 
upon  the  human  character  and  human  experience  will  readily 
adopt  the  opinion,  that  one  man  of  discernment  is  better  fitted 
to  analyze  and  estimate  the  peculiar  qualities,  adapted  to  par- 
ticular offices,  than  any  body  of  men  of  equal  or  even  of  superior 
discernment.^  His  sole  and  undivided  responsibility  will  natu- 
rally beget  a  livelier  sense  of  duty  and  a  more  exact  regard  to 
reputation.  He  will  inquire  with  more  earnestness,  and  decide 
with  more  impartiality.  He  will  have  fewer  personal  attach- 
ments to  gratify  than  a  body  of  men ;  and  will  be  less  liable  to 
be  misled  by  his  private  friendships  and  affections;  or,  at  all 
events,  his  conduct  will  be  more  open  to  scrutiny,  and  less  liable 
to  be  misunderstood.  If  he  ventures  upon  a  system  of  favorit- 
ism he  will  not  escape  censure,  and  can  scarcely  avoid  public 
detection  and  disgrace.  But  in  a  public  body  appointments 
will  be  materially  influenced  by  party  attachments  and  dislikes; 
by  private  animosities,  and  antipathies,  and  partialities;  and 
will  be  generally  founded  in  compromises,*  having  little  to  do 
with  the  merit  of  candidates,  and  much  to  do  with  the  selfish 
interests  of  individuals  and  cabals.      They  will   be  too  much 


1  See  The  Federalist,  No.  76,  77.  «  Ibid. 

<  The  Fedoralut,  No.  76 ;  2  Wilson's  Law  Lect.  191, 192. 
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governed  by  local,  or  sectional,  or  party  arrangements.^  A  pres- 
ident chosen  from  the  nation  at  large  may  well  be  preramed  to 
possess  high  intelligence,  integrity,  and  sense  of  character.  He 
will  be  compelled  to  consult  public  opinion  in  the  most  impor- 
tant appointments ;  and  must  be  interested  to  vindicate  the  pnh 
priety  of  his  appointments,  by  selections  from  those  whose  qmd- 
ifications  are  unquestioned  and  unquestionable.  If  be  shoi^d 
act  otherwise,  and  surrender  the  public  patronage  into  the  hands 
of  profligate  men,  or  low  adventurers,  it  will  be  impossible  for 
him  long  to  retain  public  favor.  Nothing)  no,  not  even  the 
whole  influence  of  party,  could  long  screen  him  firom  the  just  in- 
dignation of  the  people.  Though  slow,  the  ultimate  award  of 
popular  opinion  would  stamp  upon  his  conduct  its  merited  in- 
famy. No  pr^hdent,  however  weak  or  credulous,  (if  such  a  pei^ 
son  could  everpinder  any  conjuncture  of  circumstances,  obtain 
the  office,)  woul<^ail  to  perceive  or  to  act  upon  admonitions  of 
this  sort.  At  ss^vents,  he  would  be  less  likely  to  disregard 
them  than  a  large  body  of  men,  who  would  share  the  responsi- 
bility and  encourage  each  other  in  the  division  of  the  patronage 
of  the  government 

§  1530.  But,  though  these  general  considerations  might  easily 
reconcile  us  to  the  choice  of  vesting  the  power  of  appointment 
exclusively  in  the  president,  in  preference  to  the  senate  or  house 
of  representatives  alone,  the  patronage  of  the  government  and 
the  appointments  to  office  are  too  important  to  the  public  wel- 
fare, not  to  induce  great  hesitation  in  vesting  them  exclusively 
in  the  president  The  power  may  be  abused ;  and,  assuredly, 
it  will  be  abused,  except  in  the  hands  of  an  executive  of  great 
firmness,  independence,  integrity,  and  public  spirit.  It  should 
•never  be  forgotten,  that  in  a  republican  government  offices  are 
established  and  are  to  be  filled,  not  to  gratify  private  interests 
and  private  attachments;  not  as  a  means  of  corrupt  influence 
or  individual  profit;  not  for  cringing  favorites  or  court  syco- 
phants; but  for  purposes  of  the  highest  public  good;  to  give 
dignity,  strength,  purity,  and  energy  to  the  administration  of  the 
laws.  It  would  not,  therefore,  be  a  wise  course  to  omit  any  pre- 
caution, which,  at  the  siBime  time  that  it  should  give  to  the  pres- 
ident a  power  over  the  appointments  of  those  who  are,  in  con- 
junction with  himself,  to  execute  the  laws,  should  also  interpose 


1  The  Federalist,  No.  76. 
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a  salutary  check  upon  its  abuse,  acting  by  way  of  preventative 
as  well  as  of  remedy. 

§  1531.  Happily  this  difHcult  task  has  been  achieved  by  the 
constitution.  The  president  is  to  nominate,  and  thereby  has  the 
sole  power  to  select  for  office ;  but  his  nomination  cannot  confer 
office,  unless  approved  by  a  majority  of  the  senate.  His  respon- 
sibility and  theirs  is  thus  complete  and  distinct.  He  can  never 
be  compelled  to  yield  to  their  appointment  of  a  man  unfit  for 
office ;  and,  on  the  other  hand,  they  may  ^vithhold  their  advice 
and  consent  from  any  candidate,  who,  in  their  judgment,  does 
not  possess  due  qualifications  for  office.  Thus  no  serious  abuse 
of  the  power  can  take  place,  without  the  cooperation  of  two  co- 
ordinate branches  of  the  government,  acting  in  distinct  spheres; 
and,  if  there  should  be  any  improper  concession  on  either  side, 
it  is  obvious  that,  from  the  structure  and  changes  incident  to 
each  department,  the  evil  cannot  long  endure,  and  will  be  reme- 
died, as  it  should  be,  by  the  elective  franchise.  The  conscious- 
ness of  this  check  will  make  the  president  more  circumspect  and 
deliberate  in  his  nominations  for  office.  He  will  feel  thaii^  in 
case  of  a  disagreement  of  opinion  with  the  senate,  his  principal 
vindication  must  depend  upon  the  unexceptionable  character  of 
his  nomination.  And,  in  case  of  a  rejection,  the  most  that  can 
be  said  is,  that  he  had  not  his  first  choice.  He  will  still  have  a 
wide  range  of  selection ;  and  his  responsibility  to  present  another 
candidate,  entirely  qualified  for  the  office,  will  be  complete  and 
unquestionable. 

§  1532.  Nor  is  it  to  be  expected,  that  the  senate  will  ordina- 
rily fail  of  ratifying  the  appointment  of  a  suitable  person  for  the 
office.  Independent  of  the  desire  which  such  a  body  may  natu- 
rally be  presumed  to  feel,  of  having  offices  suitably  filled,  (when 
they  cannot  make  the  appointment  themselves,)  there  will  be  a 
responsibility  to  public  opinion  for  a  rejection,  which  will  over- 
come all  common  private  wishes.  Cases,  indeed,  may  be  imag- 
ined, in  which  the  senate,  from  party  motives,  from  a  spirit  of 
opposition,  and  even  from  motives  of  a  more  private  nature,  may 
reject  a  nomination  absolutely  unexceptionable.  But  such  oc- 
currences will  be  rare.  The  ndore  common  error,  (if  there  shall 
be  any,)  will  be  too  great  a  facility  to  yield  to  the  executive 
wishes,  as  a  means  of  personal  or  popular  favor.  A  president 
will  rarely  want  means,  if  he  shall  choose  to  use  them,  to  indnoe 
some  members  of  such  a  body  to  aid  his  nominations ;  aipoftj 
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correspondent  influence  may  beYairiy  presamed  to  eaust  to  grat- 
ify such  persons  in  other  recommendations  for  office,  and  thqaJP 
make  them  indirectly  the  ^^^penaera  of  ^o^  patrona^  It  will 
be  prtBcTpally  with  regard  to  high  officersi  each  as  ambassadors, 
judges,  heads  of  departments,  and  other  appointments  of  great 
public  importance,  that  the  senate  will  interpose  to  prevent  an 
unsuitable  choice.  Their  own  dignity  and  sense  of  character,  thtir 
duty  to  their  country,  and  their  very  title  to  office  vnll  be  materially 
dependent  upon  a  firm  discharge  oC  their  duty  on  such  occasions.^ 

\  1533.  Perhaps  the  duties  of  the  president,  in  the  diaohaige 
of  this  most  delicate  and  important  duty  of  his  office,  were  never 
better  summed  up  than  in  the  following  language  of  a  distin* 
guisbed  commentator.'  ^  A  proper  selection  and  appointment 
of  subordinate  officers  is  one  of  the  strongest  marks  of  a  power*, 
ful  mind.  It  is  the  duty  of  the  president  to  acquire,  as  fiur  as 
possible,  an  intimate  knowledge  of  the  capacities  and  charaotare 
of  his  fellow-citizens ;  to  disregard  the  importunities  of  firieiidi; 
the  hints  or  menaces  of  enemies ;  the  bias  of  party,  and  the  hope- 
of  popularity.  The  latter  is  sometimes  the  refuge  of  feeble-mind- 
ed men ;  but  its  gleam  is  transient,  if  it  is  obtained  by  a  deidic- 
tion  of  honest  duty  and  sound  discretion.  Popular  favor  is  best 
secured  by  carefully  ascertaining  and  strictly  pursuing  the  true 
interests  of  the  people.  The  president  himself  is  elected  on  the 
supposition,  that  he  is  the  most  capable  citizen  to  understand 
and  promote  those  interests ;  and  in  every  appointment  he  ought 
to  consider  himself  as  executing  a  public  trust  of  the  same  nature. 
Neither  should  the  fear  of  giving  offence  to  the  public,  or  pain  to 
the  individual,  deter  him  from  the  immediate  exercise  of  his  power) 
of  removal  on  proof  of  incapacity  or  infidelity  in  the  subordinate 
officer.  The  public,  uninformed  of  the  necessity,  may  be  sur- 
prised, and  at  first  dissatisfied  ;  but  public  approbation  ultimate- 
ly accompanies  the  fearless  and  upright  discharge  of  duty." 

§  1534.  It  was  objected  by  some  persons  at  the  time  of  the 
adoption  of  the  constitution,  that  this  union  of  the  executive 
with  the  senate  in  appointments,  would  give  the  president  aa 
undue  influence  over  the  senate.     This  argument  is  manifestly 

1  The  Federalist,  No.  76,  77 ;  I  Kent's  Comm.  Lect  13,  p.  269 ;  Rawle  on  Const 
ch.  14,  p.  162,  &c. ;  I  Tucker's  Black.  Comm.  App.  340  to  343.  The  whole  reaioning 
of  the  Federalist  on  this  subject,  is  equally  striking  for  its  sound  practical  sense  and  its 
candor.    I  have  freely  used  it  in  the  foregoing  summary.    The  Federalist,  No.  76. 

*  Bawle  on  Const  cfa.  14,  p.  164. 
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untenable,  8ince  it  supposes  that  an  undue  influence  over  the 
senate  is  to  be  acquired  by  the  power  of  the  latter  to  restrain  hira. 
Even  if  the  argument  were  well  founded,  the  influence  of  the 
president  over  the  senate  would  be  still  more  increased,  by  giving 
him  the  exclusive  power  of  appointment ;  for  then  he  would  be 
wholly  beyond  restraint.  The  opposite  ground  was  assumed  by 
other  persons,  who  thought  the  influence  of  the  senate  over  the 
president  would  by  this  means  become  dangerous,  if  not  irresist- 
ible.^ There  is  more  plausibility  in  this  suggestion,  but  it  pro- 
ceeds upon  unsatisfactory  reasoning.  It  is  certain,  that  the  sen- 
ate cannot,  by  their  refusal  to  confirm  the  nominations  of  the 
president,  prevent  him  from  the  proper  discharge  of  his  duty. 
The  most  that  can  be  suggested  is,  that  they  may  induce  him  to 
yield  to  their  favorites,  instead  of  his  own,  by  resisting  his  nomi- 
nations. But  if  this  should  happen  in  a  few  rare  instances,  it  is 
obvious,  that  his  means  of  influence  would  ordinarily  form  a 
counter  check.  The  power  which  can  originate  the  disposal  of 
honors  and  emoluments,  is  more  likely  to  attract,  than  to  be  at- 
tracted by  the  power  which  can  merely  obstruct  their  course.^ 
But  in  truth,  in  every  system  of  government  there  are  possible 
dangers  and  real  diiiiculties  ;  and  to  provide  for  the  suppression 
of  all  influence  of  one  department,  in  regard  to  another,  would 
be  as  visionary,  as  to  provide,  that  human  passions  and  feelings 
should  never  influence  public  measures.  The  most  that  can  be 
done,  is  to  provide  checks,  and  public  responsibility.  The  plan 
of  the  constitution  seems  as  nearly  perfect  for  this  purpose,  as 
any  one  can  be ;  and  indeed  it  has  been  less  censured,  than  any 
other  important  delegation  of  power  in  that  instrument.'' 


^  A  practical  question  of  some  importance  arose  soon  after  the  constitution  was 
adopted  in  regard  to  the  appointment  of  foreign  ministers ;  whether  the  power  of  the 
senate  over  the  appointment  gave  that  hody  a  right  to  inquire  into  the  policy  of  making 
any  such  appointment,  or  instituting  any  mission ;  or  whether  their  power  was  confined 
to  the  consideration  of  the  mere  fitness  of  the  person  nominated  for  the  office.  If  the 
former  were  the  true  interpretation  of  the  senatorial  authority,  then  they  would  have  a 
right  to  inquire  into  the  motives  which  should  induce  the  president  to  create  such  a 
diplomatic  mission.  It  was  after  debate  decided  by  a  small  majority  of  the  senate,  in 
1792,  that  they  had  no  right  to  enter  upon  the  consideration  of  the  policy  or  fitness  of 
the  mission.  5  Marshall's  Life  of  Washington,  ch.  5,  p.  370,  note.  But  the  senate  have 
on  several  occasions  since  that  time  decided  the  other  way ;  and  particularly  in  regard 
to  missions  to  Russia  and  Turkey. 

«  The  Federalist,  No.  77. 

'  Whether  the  senate  should  have  a  negative  on  presidential  appointments,  was  a 
question,  upon  which  the  members  of  the  convention  were  much  divided.    Mr.  Joha 
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5  1535.    The  other  part  of  the  clause,  while  it  leaves  to  the 
president  the  appointment  to  all  ofGces,  not  otherwise  provided 


Adams  (ufti;riTan1g  prceiilcnt)  was  oppoeed  to  it ;  and  a  friendly  corrvsixindrnCD  took 
place  lietwccn  him  atid  Mr.  Itr^r  Shtrmiin,  of  Cunncctiout,  (one  of  ihe  frnnicn  of  the 
coDiiiiulion,)  jpon  the  suhjcet.  I  extract  from  Mr.  Pitkin's  Talnoblo  Hiutor}'  of  the 
Uaited  tStiitcs,  the  sulistuncu  of  (lie  arguments  used  on  ench  side,  as  tbcy  present  t, 
gcnvrul  view  of  the  roosoning,  which  hud  influvncc  in  tho  cunvention. 

"  To  some  general  ulKicrvations  of  Mr.  ShcrmBn  in  fuvor  of  tliia  power  in  tie  eeoate, 
Hr.  Adama  made  the  followin-;  ohjectiong. 

"  'Tlio  negative  of  (ho  senate  ujion  appointtnenti,'  he  said,  'is  liable  to  the  (bllowiog 
objevtioiu. 

"'I.  It  tnkcB  away,  or  at  least  it  lessens  the  responsiliilitj  of  Ihc  executive  — our 
conslilulion  oUiges  mc  to  sur,  tlint  it  IcRsena  the  rcs|>oniiitjility  of  the  prc^idi'nt.  The 
blame  of  a  haslj,  injadicioua,  weak,  or  wicked  nppoiiilmcnl,  i«  shared  so  much  between 
him  und  tho  senate,  that  his  part  oi  it  will  be  too  small.  Who  can  censure  faim,  with- 
out ccnsnring  the  senate,  and  ihe  legislatures  who  appoint  them  I  all  ihcir  fricuds  will 
bo  inloR'sted  lo  vindicate  tho  president,  in  order  to  screen  ihcm  from  censure  ;  besides, 
if  on  impeachment  id  lirought  before  them  ngiiinsl  an  olHccr,  «e  Ihcy  not  intciested  lo 
•cquic  him,  test  some  part  of  the  odium  of  his  guilt  should  full  upon  tbem,  who  adTiicd  , 

to  his  appointment  T 

" '  3.  It  turns  tho  minds  and  attention  of  the  people  to  the  senate,  a  bmncli  of  the 
legislature,  in  executive  matters;  it  interests  another  branch  of  the  le);tBlatare  in  the 
management  of  tlie  exeruliio ;  i(  divides  tho  people  between  tho  exccniive  and  the 
senate :  whereas  alt  the  people  ought  to  be  united  to  wntch  the  executive,  lo  oppose  in 
encroach mcntn,  and  resist  its  ambition.  Senators  aud  representatives,  and  their  con^tit- 
□cuts  —  in  short,  tho  aristocrnlicul  aiid  dcmorratiiiil  divisions  of  socirtr,  oii^ht  lo  bt 
united,  on  nil  occasions,  to  op[ioso  the  csecuiive  or  the  monarchical  bninth,  when  it 
actem|)ls  to  overleap  its  limits.  But  how  can  this  union  lie  etTected,  when  the  ariito- 
cniticul  Ir.ineli  has  pledged  its  n-puiaiion  to  the  cxccuiiru  by  conscntipg  lo  an  u|>[<uint- 

"  '  3.  It  has  a  natural  tendency,  lo  excite  ambition  in  the  eennte.  An  active,  anlcnl 
spirit,  in  that  house,  who  is  rich,  and  alile,  has  a  great  re|iutiition  und  influence,  will  be 
soliciti'd  by  candidates  for  ulfice  ;  not  lo  introduce  the  idea  of  lirilicry,  because,  though 
it  certainly  would  force  itself  in,  in  other  cciunlrie!*,  and  wdl  proliably  here,  when  nofruir 
populous  and  rich,  yet  it  is  not  yet,  I  hope,  to  lie  dreaded.  But  ambition  mast  come 
in,  alreaily.  A  senator  of  ^-iit  influence  will  lie  naturally  ambitious,  and  dc»runs  of 
increasing  his  influence.     Will  he  not  lie  under  a  temptatiun  to  use  his  iuducncc  vrillt. 

the  prcsiilent,  as  well  as  his  brollier  senators,  lu  appoint  persons  lu  oflire  in  the  scTcral 

(talcs,  who  will  exert  thcmselTcs  in  elei'tiims  to  get  nnt  his  enemies  or  opposers,  both  i^^iB^^ 
senate  ami  house  of  representatives,  and  lo  gel  in  his  friend-^,  perliups  his  inslrumcntt      ' 
Suppose  a  senator,  to  aim  at  the  treosory  otBee,  for  bimscir,  his  brother,  father  or  ■"■—         — 

Supjiose  him  lu  aim  at  the  presiilent's  chair,  or  Ticc'prcsident's,  al  tho  ncsl  election ^^_ 

or  at  the  oRice  of  war,  fore^  or  domestic  ofTuirs,  will  he  not  naturally  be  innptod  ^ 

make  use  of  bis  wlKdu  patronage,  his  whole  influence,  in  ailrising  to  appoinimenis,  l*^^:::^^^ 

with  president  und  senators,  to  gel  such  persons  nominated,  ns  will  exert  themstlrB 

eleitions  of  presiileni,  rice-president,  senators,  and  house  of  teptt 

bif  interests,  und  promote  his  views  ?     In  this  point  of  vi 

and  this  defect  in  our  conslilulion  will  have  an  unhappy  t/f 

tion  of  Ihe  grossest  kinds,  both  of  nmbii)< 

this  will  be  the  worst  of  poisons  to 

form  of  government,  but  tender  it  alnuMt  it 
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for,  enables  congress  to  vest  the  appointment  of  such  inferior 
officers,  as  they  may  think  proper,  in  the  president,  in  the  courts 


government,  even  a  better  limited  monarchy,  or  any  other,  than  a  despotism,  or  a  simple 
monarchy. 

"  *4.  To  avoid  the  evil  under  the  last  head,  it  will  be  in  danger  of  dividing  the  conti- 
nent into  two  or  tlirec  nations,  a  case  that  presents  no  prospect  bnt  of  perpetual  war. 

"  '  5.  This  negative  on  appointments  is  in  danger  of  involving  the  senate  in  reproach, 
oblo^iuy,  censure,  and  suspicion,  without  doing  any  good.  Will  the  senate  use  tlieir 
negative  or  not  ?  —  if  not,  why  should  they  have  it  \  —  many  will  censure  them  for  not 
using  it  —  many  will  ridicule  them,  call  them  8er>'ilc,  &c.,  if  they  do  use  it.  The  very 
first  instance  of  it  will  expose  the  senators  to  the  resentment,  not  only  of  the  disap- 
pointed candidate  and  all  his  friends,  but  of  the  president  and  all  his  friends ;  and  those 
will  be  most  of  the  officers  of  government,  through  the  nation. 

"'6.  We  shall  very  soon  have  parties  formed  —  a  court  and  country  party  —  and 
these  jjarties  will  have  names  given  them  ;  one  party  in  the  house  of  representatives  will 
support  the  president  and  his  measures  and  ministers  —  the  other  will  oppose  them  —  a 
similar  party  will  be  in  the  senate  —  these  parties  will  struggle  with  all  their  art,  j^erhaps 
with  intrigue,  perhaps  with  corruption  at  ever}'  election  to  increase  their  own  friends, 
and  diminish  their  opposers.  Suppose  such  parties  formed  in  the  senate,  and  then  con- 
sider what  factions,  divisions,  we  shall  have  there,  upon  every  nomination. 

"  *  7.  The  senate  have  not  time.  You  arc  of  opinion,  "  that  the  concurrence  of  the 
senate  in  the  appointment  <o  office  will  strengthen  the  hands  of  the  executive,  and  secure 
tlie  confidence  of  the  ])eople,  much  better  than  a  select  council,  and  will  Iw  less  expen- 
sive," but  in  every  one  of  these  ideas,  I  have  the  misfortune  to  differ  from  you.  It  will 
weaken  the  hands  of  the  executive,  by  lessening  the  obligation,  gratitude,  and  attach- 
ment of  the  candidate  to  the  president,  by  dividing  his  attachment  between  the  executive 
and  legi««lature,  which  arc  natural  enemies. 

" '  Officers  of  government,  instead  of  having  a  single  eye,  and  undivided  attachment  to 
the  executive  bnmch,  as  they  ought  to  have,  consistent  with  law  and  the  constitution, 
will  be  constantly  tempted  to  be  factious  with  their  factious  patrons  in  the  senate.  The 
president's  own  officers,  in  a  thousand  instanci's,  w'ill  oppose  his  just  and  constitutional 
exertions,  and  screen  themselves  under  the  wings  of  their  patrons  and  party  in  the  legis- 
lature. Nor  will  it  secure  the  (ronfidenco  of  the  people ;  the  people  will  have  more  con- 
fidence in  the  executive,  in  executive  matters,  than  in  the  senate.  The  people  will  bo 
constantly  jealous  of  factious  schemes  in  the  senators  to  unduly  influence  the  executive, 
and  of  corrupt  bargains  lietween  the  senate  and  executive,  to  serve  each  other's  private 
views.  The  people  will  also  be  jealous,  that  the  influence  of  the  senate  will  l>o  employed 
to  conceal,  connive,  and  defend  guilt  in  executive  officers,  instead  of  being  a  guard  and 
watch  upon  them,  and  a  terror  to  them  —  a  council  selected  by  the  president  him.*<elf,  at 
his  pleasure,  from  among  the  senators,  representatives,  and  nation  at  large,  would  be 
purely  responsible  —  in  that  case,  the  senate,  as  a  body,  would  not  be  compromised. 
The  senate  would  be  a  terror  to  privy  coun<>illors  —  its  honor  would  never  Ihj  pledged 
to  support  any  measure  or  instrument  of  the  executive,  beyond  justice,  law,  and  the  con- 
stitution. Nor  would  a  privy  council  l)c  more  expensive.  The  whole  senate  must  now 
delibenite  on  every  appointment,  and,  if  tliey  ever  find  time  for  it,  you  will  find  that  a 
great  deal  of  time  will  be  required  and  consumed  in  this  service.  Then  the  president 
might  have  a  constant  executive  council ;  now  ho  has  none. 

"  •  I  Siiid,  under  the  seventh  head,  that  the  senate  would  not  have  time.  You  will  find, 
that  the  whole  business  of  this  government  will  he  infinitely  delayed,  by  this  negative  of 
the  senate  on  treaties  and  appointments.  Indian  treaties  and  consular  conventions  have 
been  already  waiting  for  months,  and  the  senate  have  not  been  ublo  to  find  a  moment  of 
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«{ law.  nr  ill  lhi>  liciuls  of  ili-parimciifs.     The  propriety  of  this 
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questioned.  If  any  discretion  should  be  allowed,  its  limits  could 
hardly  admit  of  being  exactly  defined ;  and  it  might  fairly  be 
left  to  congress  to  act  according  to  the  lights  of  experience.  It  is 
difficult  to  foresee,  or  to  provide  for  all  the  combinations  of  cir- 
cumstances, which  might  vary  the  right  to  appoint  in  such  cases. 
In  one  age  the  appointment  might  be  most  proper  in  the  presi- 
dent ;  and  in  another  age,  in  a  department. 

§  1536.  In  the  practical  course  of  the  government  there  does 
not  seem  to  have  been  any  exact  line  drawn,  who  are  and  who 
are  not  to  be  deemed  inferior  officers,  in  the  sense  of  the  consti- 
tution, whose  appointment  does  not  necessarily  require  the  con- 


that  walketh  nprightly  walkcth  surely,"  is  the  saying  of  a  divinely  inspired  writer ;  they 
will  naturally  have  the  eonfidcnco  of  the  people,  as  they  will  l)e  ehosen  hy  their  imme- 
diate representatives,  as  well  as  from  their  charaeters,  aa  men  of  wisdom  and  integrity. 
And  I  sec  not  why  all  the  branches  of  government  should  not  harmonize  in  promoting 
the  great  end  of  their  institution,  the  good  and  happiness  of  the  people. 

"  *  The  senators  and  representatives  l)cing  eligible  from  the  ci!izens  at  large,  and 
wealth  not  being  a  requisite  qualification  for  either,  they  will  l>e  persons  nearly  equal,  aa 
to  wealth  and  other  qualifications,  so  that  there  seems  not  to  be  any  principle  tending  to 
aristocracy,  which,  if  I  understand  the  term,  \&  a  government  by  nobles,  independent  of 
the  people,  which  cannot  take  ])laco  with  us  in  either  respect,  without  a  total  subversion 
of  the  constitution.    I  believe  the  more  this  provision  of  the  constitution  is  attended  to 
and  experienced,  the  more  the  wisdom  and  utility  of  it  will  appear.    As  senators  can- 
not hold  any  other  oflSce  themselves,  they  will  not  be  influenced,  in  their  advice  to  the 
president,  by  interested  motives.    But,  it  is  said,  they  may  have  friends  and  kindred  to 
provide  for.    It  is  thie  they  may ;  but,  when  wo  consider  their  character  and  situation, 
will  they  not  be  diffident  of  nominating  a  friend  or  relative,  who  may  wish  for  an  office 
and  be  well  qualified  for  it,  lest  it  should  be  suspected  to  proceed  from  partiality  ?  Andi 
will  not  their  fellow-members  have  a  degree  of  the  same  reluctance,  lest  it  should  be 
thought  they  acted  from  friendship  to  a  member  of  their  body  ?  so  that  their  friends - 
and  connections  would  stand  a  worse  chance,  in  proportion  to  their  real  merit,  than* 
strangers.    But  if  the  president  was  left  to  select  a  council  for  himself,  though  he  raay^ 
be  supposed  to  be  actuated  by  the  best  motives,  yet  he  would  be  surrounded  by  flatter- 
ers, who  would  assume  the  character  of  friends  and  patriots,  though  they  had  no  attach- 
ment to  the  public  good,  no  regard  to  the  laws  of  their  country,  but,  influenced  wholly^ 
by  self-interest,  would  wish  to  extend  the  power  of  the  executive  in  order  to  increase- 
their  own.    They  would  often  advise  him  to  dispense  with  laws  that  should  thwart 
their  schemes ;  and,  in  excuse,  plead  that  it  was  done  from  necessity,  to  promote  tho 
public  good ;  they  will  use  their  own  influence,  induce  the  president  to  use  his,  to  get 
laws  repealed  or  the  constitution  altered,  to  extend  hia  powers  and  prerogatives,  under- 
pretext  of  advancing  the  public  good,  and  gradually  render  the  government  a  d'espot> 
ism.    This  seems  to  be  according  to  the  course  of  human  affairs,  and  what  may  be 
expected  from  the  nature  of  things.    I  think  that  members  of  the  legislature  would 
be  most  likely  duly  to  execute  the  laws,  both  in  the  executive  and  judiciacy  depart- 
ments.' "  * 


•  a  Pitkin's  Hist  p.  S86  to  29L 
VOL.  IL  34 
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currence  of  the  senate.^  In  many  cases  of  appointments,  con- 
gress have  required  the  concurrence  of  the  senate,  where,  perhaps, 
it  might  not  be  easy  to  say  that  it  was  required  by  the  constitu- 
tion. The  power  of  congress  has  been  exerted  to  a  great  extenti 
under  this  clause,  in  favor  of  the  executive  department  The 
president  is  by  law  invested,  either  solely  or  with  the  senate,  wkh 
the  appointment  of  all  military  and  naval  officers,  and  of  the 
most  important  civil  officers,  and  especially  of  those  connected 
with  the  administration  of  justice,  the  collection  of  the  revenue, 
and  the  supplies  and  expenditures  of  the  nation.  The  courts  of 
the  union  possess  the  narrow  prerogative  of  appointing  their  own 
clerk  and  reporter,  without  any  further  patronage.  The  heads  of 
department  are,  in  like  manner,  generally  entitled  to  the  appoint- 
ment of  the  clerks  in  their  respective  offices.  But  the  great 
anomaly  in  the  system  is  the  enormous  patronage  of  the  post- 
master-general, who  is  invested  with  the  sole  and  exclusive  au- 
thority to  appoint  and  remove  all  deputy-postmasters ;  and  whose 
power  and  influence  have  thus,  by  slow  degrees,  accumulated, 
until  it  is,  perhaps,  not  too  much  to  say,  that  it  rivals,  if  it  does 
not  exceed,  in  value  and  extent,  that  of  the  president  himselfl 
How  long  a  power,  so  vast  and  so  accumulating,  shall  remain 
without  any  check  oiji  the  part  of  any  other  branch  of  the  gov- 
ernment, is  a  questigii  for  statesmen  and  not  for  jurists.  But  it 
cannot  be  disguised,  that  it  will  be  idle  to  impose  constitutional 
restraints  upon  high  executive  appointments,  if  this  power,  which 
pervades  every  village  of  the  republic,  and  exerts  an  irresistible, 
though  silent  influence,  in  the  direct  shape  of  office,  or  in  the  no 
less  inviting  form  of  lucrative  contracts,  is  suffered  to  remain 
without  scrutiny  or  rebuke.  It  furnishes  no  argument  against 
the  interposition  of  a  check,  which  shall  require  the  advice  and 
consent  of  the  senate  to  appointments,  that  the  power  has  not 
hitherto  been  abused.  In  its  own  nature,  the  post-office  estab- 
lishment is  susceptible  of  abuse  to  such  an  alarming  degree ;  the 
whole  correspondence  of  the  country  is  so  completely  submitted 
to  the  fidelity  and  integrity  of  the  agents  who  conduct  it ;  and 


1  Rawlc  on  Const,  ch.  14,  p.  163,  164;  1  Lloyd's  Debates,  480  to  600;  2  Lloyd's 
Debates,  1  to  12 ;  Sergeant  on  Const,  ch.  29,  (ch.  31).  Whether  the  heads  of  depart- 
ments are  inferior  officers,  in  the  sense  of  the  constitution,  was  much  discussed  in  the 
debate  on  the  organization  of  the  department  of  foreign  affairs,  in  1789.  The  result  of 
the  debate  seems  to  have  been  that  thej  were  not.  1  Lloyd's  Debates,  480  to  600 ; 
2  Lloyd's  Debates,  1  to  12;  Sergeant  on  Const,  ch.  29,  (ch.  31). 
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the  means  of  making  it  sobservient  to  mere  state  policy  are  so 
abundant,  that  the  only  surprise  is,  that  it  has  not  already  awa- 
kened the  public  jealousy  and  been  placed  under  more  effectual 
control.  It  may  be  said,  without  the  slightest  disparagement  of 
any  officer  who  has  presided  over  it,  that  if  ever  the  people  are 
to  be  corrupted,  or  their  liberties  are  to  be  prostrated,  this  estab- 
lishment will  furnish  the  most  facile  means,  and  be  the  earliest 
employed  to  accomplish  such  a  purpose.^ 

§  1537.   It  is  observable,  that  the  constitution  makes  no  men-  ' 
tion  of  any  power  of  removal  by  the  executive  of  any  officers 
whatsoever.     As,  however,  the  tenure  of  office  of  no  officers,  ex- 
cept those  in  the  judicial  department,  is,  by  the  constitution,  pro- 
vided to  be  during  good  behavior,/ it  follows,  by  irresistible  infer- 
ence, that  all  others  must  hold  their  offices  during  pleasure,  un- 
less congress  shall  have  given  some  other  duration  to  their  office.^ 
As  far  as  congress  constitutionally  possess  the  power  to  regulate  \ 
and  delegate  the  appointment  of  "  inferior  officers,"  so  far  they  ., 
may  prescribe  the  term  of  office,  the  manner  in  which,  and  the    ) 
persons  by  whom  the  removal,  as  well  as  the  appointment  to 
office  shall  be  made.^    But  two  questions  naturally  occur  upon 
this  subject.     The  first  is,  to  whom,  in  the  absence  of  all  such 
legislation,  does  the  power  of  removjil  belong;  to  the  appointing 
power,  or  to  the  executive  ;  to  the  president  and  senate,  who  have    "^   , 
concurred  in  the  appointment,  or  to  the  president  alone  ?     The   ■*•.. 
next  is,  if  the  power  of  removal  belongs  to  the  executive,  in  re- 
gard to  any  appointments  confided  by  the  constitution  to  him ; 
whether  congress  can  give  any  duration  of  office  in  such  cases, 
not  subject  to  the  exercise  of  this  power  of  removal  ?  *     Hitherto 
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^  It  is  traly  snrprising  that,  wbilo  the  learned  commentator  on  Blackstono  has  beeit 
so  feelingly  alive  to  all  other  exertions  of  national  power  and  patronage,  this  sonrco  ot  ■ 
patronage  should  not  have  drawn  from  him  a  single  remark,  except  of  commendatic^ 
1  Tack.  Black.  Comm.  App.  264,  341,  342. 

«  1  Lloyd's  Debates,  511,  512. 

"  See  Alarbtuy  v.  Madison,  1  Cranch,  137,  155.  y     .      .\ 

*  Another  question  occurred,  upon  carrying  into  effect  the  act  of  congress  orf88t,^> 
for  reducing  the  military  establishment.    President  Monroe,  on  that  occasion,  contendelT  ^ 
that  he  had  a  right,  in  filling  the  original  vacancies  in  the  artillery,  and  in  the  newly 
created  office  of  adjutant-general,  to  place  in  them  any  officer  belonging  to  the  whole 
military  establishment,  whether  of  the  staff  or  of  the  line.    "  In  filling  original  vacan- 
cies," said  he,  "  that  is,  offices  newly  created,  it  is  my  opinion  that  congress  have  no  /  \ 
right,  under  the  cotistitution,  to  impose  any  restraint,  by  law,  on  the  power  granted  to  ' 
the  president,  so  as  to  prevent  his  making  a  free  electk>n  for  these  offices  from  the 
whole  body  of  his  feUow-citizcns."    "  If  the  law  imposed  such  a  rcstraiot,  it  wonld  be 
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llic  lattor  has  remained  a  men^ly  Fipeculativc  qucution,  as  all  our 
legislation,  giving  a  limited  dnratioii  to  oITicg,  recognizes  the  ex- 
ecutive [lower  of  removal  as  in  full  force.' 

§  153S.  Tile  other  la  a  vastly  important  practical  question; 
and,  in  an  early  tttage  of  the  government,  underwent  a  most 
elaburute  discussion.^  The  language  of  the  constitution  i»,  that 
the  president  "shall  nominate,  and,  by  and  with  the  advice  and 
consent  of  the  senate,  appoint,"  &c.  The  power  to  nominate 
does  uot  naturally  or  necessarily  include  the  powgrto  remoye ; 
and  if  the  power  to  appoint  does  include  it,  then  the  latter  belongs 
conjointly  to  the  executive  and  the  senate  In  short,  nndcr  such 
circumstances,  the  removal  takes  place  in  virtue  of  the  new  ap- 
pointment, by  mere  operation  of  law.  It  results,  and  in  not  sep- 
arable, from  the  appointment  itself.^ 

^  1G39.  This  was  the  doctrine  maintained  with  great  earnest- 
ness by  the  Federalist;^  and  it  had  a  most  material  tendency  to 
quiet  the  just  alarms  of  the  overwhelming  influence,  and  arbitra- 
ry exercise  of  this  prerogative  of  the  executive,  which  might  prove 
Xatal  to  the  per^fonal   independence  and  freedom  of  opinion  of 


voi.i."  "  If  ihe  rijtlit  of  the  prenidt-ni  to  fill  IliMC  orifrfnnl  vacancies,  bj  tlio  selection  of 
uIHiith  fratii  iin_r  liniiivli  of  tliu  wliolu^iuililiir/  cstahlialimcnl,  wus  denied,  tie  woulil  be 
miiijiclli-il  to  plnco  in  tlivm  olHi'Crs  of  tlic  anmc  t:niilc,  whose  corps  had  l>crn  reduced, 
mid  ilicy  with  Ihcm,  The  efffit,  therefore,  of  the  law  at  to  those  oppoiutmenis,  woald 
Ih-,  to  le^dHlale  into  office  men  vlio  huiI  been  niready  lcf>islatcd  out  of  oBiec,  taking 
fivin  tlic  ]>resident  all  ufgi'iiij  in  tlicir  appuintmcnl."  (Message,  ISih  April,  183a; 
I  Exomlivu  Jounml,  288.)  The  senate  wIhiII}'  tlisnKTM.'d  to  iliia  doetrine,  eonicnding 
tlmt.  an  eongrcsii  jKissrawil  llie  power  to  niakc  nili»  and  lepilatiuns  for  the  land  and 
naval  foreea,  they  had  a  ri;;ht  to  inoko  any  whieh  tt»ey  thod^il  would  promote  the  pul>- 
lie  di'rviee.  This  power  had  licen  exercised  from  the  fouiidaiioii  of  Ihe  ^reniincnt,  in 
respect  lo  the  amiy  and  navy.  Conjjntis  have  a  rij;ht  to  fix  the  rule,  as  to  proniuitona 
and  Hjipiiincnients.  Kvery  proinuitnn  is  a  nevr  appointment,  and  i*  guliniitteU  to  tha 
senule  fur  voiifimialion.  Cuni;rc«s,  in  all  redui-tioiis  of  tho  army,  have  fixed  the  mlea 
of  ivilui'tiun;  and  no  executive  hiid  hitherto  denied  their  ri|i:hiful  power  so  to  do,  or 
llesitated  to  exceulc  sueh  rules  as  liad  been  preseribed.  (liergcaiit  on  Const,  ch.  S9, 
ch.  .11.) 

'  III  llie  delintc  in  1789,  apon  tho  bill  for  orpinizinj;  the  department  for  foreign 
affairs,  (the  department  of  slate,)  the  very  iiucMion  was  discussed  ;  and  the  final  vote 
teem*  to  luvc  ex]ires.-icd  llio  sense  of  tlvt  IrKisUitiire,  that  the  power  of  rcinoval  by  the 
executive  could  not  lie  alirid^ced  hy  the  le)(i«hirure ;  at  least,  not  in  eases  whero  tha 
jinwcT  to  appoint  was  not  snlycei  to  lejiislniivo  ddcipition.  See  5  MaishaU's  I.,ire  of 
Wa.'iliincton,  ch.  .3,  p.  196  lo  31KI ;  1  Lloyd's  Debates,  351  to  366 ;  Ibid.  450,  480  to 
6lKI;  -2  Lloyd's  Debates,  1  lu  13. 

■'  I  Lloyd's  Dolintes,  ,151,  36G,  450,  480  to  600 ;  a  Lloyd's  Debate*,  I  tola;  5  Mai^ 
Fhiiir^  Life  of  Wufiliint;Tuii,  eh.  ,1,  p.  1»6  lo  £00. 

*  S.  r.  Kx parte  Ilenncn,  13  I'eters's  R.  :il3. 

*  The  Feduraiisc,  Ko.  77. 
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public  officers,  as  well  as  to  the  public  liberties  of  the  country. 
Indeed,  it  is  utterly  impossible  not  to  feel,  that,  if  this  unlimited 
power  of  removal  does  exist,  it  may  be  made,  in  the  hands  of  a 
bold  and  designing  man,  of  high  ambition  and  feeble  principles, 
an  instrument  of  the  worst  oppression,  and  most  vindictive  ven- 
geance. Even  in  monarchies,  while  the  councils  of  state  are  sub- 
ject to  perpetual  fluctuations  and  changes,  the  ordinary  officers 
of  the  government  are  permitted  to  remain  in  the  silent  posses- 
sion of  their  offices,  undisturbed  by  the  policy  or  the  passions  of 
the  favorites  of  the  court.  But  in  a  republic,  where  freedom  of 
opinion  and  action  is  guaranteed  by  the  very  first  principles  of 
the  government,  if  a  successful  party  may  first  elevate  their  can- 
didate to  office,  and  then  make  him  the  instrument  of  their  re- 
sentments, or  their  mercenary  bargains ;  if  men  may  be  made 
spies  upon  the  actions  of  their  neighbors,  to  displace  them  from 
office ;  or  if  fawning  sycophants  upon  the  popular  leader  of  the 
day  may  gain  his  patronage,  to  the  exclusion  of  worthier  and  abler 
men,  it  is  most  manifest,  that  elections  will  be  corrupted  at  their 
^  very  source ;  and  those,  who  seek  office  will  have  every  motive  ' 
to  delude  and  deceive  the  people.  It  was  not,  therefore,  without 
reason,  that,  in  the  animated  discussions  already  alluded  to,  it 
was  urged,  that  the  power  of  removal  was  incident  to  the  power 
of  appointment.  That  it  would  be  a  most  unjustifiable  construc- 
tion of  the  constitution,  and  of  it^  implied  powers,  to  hold  other- 
wise. That  such  a  prerogative  in  the  executive  was  in  its  own 
nature  monarchical  and  arbitrary ;  and  eminently  dangerous  to  the 
best  interests,  as  well  as  the  liberties,  of  the  country.  It  would 
convert  all  the  officers  of  the  country  into  the  mere  tools  and 
creatures  of  the  president.  A  dependence  so  servile  on  one  in- 
dividual, would  deter  men  of  high  and  honorable  minds  from  en- 
gaging in  the  public  service.  And  if,  contrary  to  expectation, 
such  men  should  be  brought  into  office,  they  would  be  reduced 
to  the  necessity  of  sacrificing  every  principle  of  independence  to 
the  will  of  the  chief  magistrate,  or  of  exposing  themselves  to  the 
disgrace  of  being  removed  from  office,  an^  that,  too,  at  a  time 
when  it  might  no  longer  be  in  their  power  to  engage  in  other 
pursuits.^ 

§  1540.    The  Federalist,  while  denying  the  existence  of  the 


1  5  Marehairs  Lilts  of  Washington,  cli.  3,  p.  198 ;  1  Lloyd's  Debates,  351,  366,  450, 
480  to  600. 
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power,  admits  by  the  clearest  implication  the  full  force  of  the  aif^ 
gument,  thus  addressed  to  such  a  state  of  executive  prerogative. 
Its  language  is :  '^  The  consent  of  thai  body  (the  senate)  would  be 
necessary  to  displace  as  well  as  to  appoint.  A  change  of  the  chief 
magistrate,  therefore,  could  not  occasion  so  violent  or  so  general 
a  revolution  in  the  officers  of  the  government,  as  might  be  ex- 
pected, if  he  were  the  sole  disposer  of  offices.  Where  a  man  in 
any  station  had  given  satisfactory  evidence  of  his  fitness  for  it^  a 
new  president  would  be  restrained  from  attempting  a  change  in 
favor  of  a  person  more  agreeable  to  him,  by  the  apprehensioHi 
that  a  discountenance  of  the  senate  might  frustrate  the  attempti 
and  bring  some  degree  of  discredit  upon  himself.  Those,  who 
can  best  estimate  the  value  of  a  steady  administration,  will  be 
most  disposed  to  prize  a  provision,  which  connects  the  official  ez- 
istence  of  public  men  with  the  approbation  or  disapprobation  of  that 
Jbody,  which,  from  the  greater  permanency  of  its  own  composition, 
'W'\\\t  in  all  probability,  be  less  subject  to  inconstancy  than  any 
.other  member  of  the  government"^  No  man  can  fail  to  per- 
.ceive  the  entire  safety  of  the  power  of  removal,  if  it  must  thus  be 
exercised  in  conjunction  with  the  senate. 

§  1541.  On  the  other  hand,  those  who,  after  the  adoption  of 
the  constitution,  held  the  doctrine  (for  before  that  period  it  never 
appears  to  have  been  avowed  by  any  of  its  friends,  although  it 
was  urged  by  its  opponents,  as  a  reason  for  rejecting  it)  that  the 
power  of  removal  belonged  to  the  president,  argued,  that  it  re- 
sulted from  the  nature  of  the  power,  and  the  convenience,  and 
even  necessity  of  its  exercise.  It  was  clearly  in  its  nature  a  part 
of  the  execntive  power,  and  was  indispensable  for  a  dye  execu- 
tion of  the  laws,  and  a  regular  administration  of  the  public 
affairs.  What  would  become  of  the  public  interests,  if,  during 
the  recess  of  the  senate,  the  president  could  not  remove  an  un- 
faithful public  officer?  If  he  could  not  displace  a  corrupt  am- 
bassador, or  head  of  department,  or  other  officer  engaged  in  the 
finances  or  expenditures  of  the  government?  If  the  executive,  to 
prevent  a  non-execution  of  the  laws,  or  a  non-performance  of  his 
own  proper  functions,  had  a  right  to  suspend  an  unworthy  officer 
from  office,  this  power  was  in  no  respect  distinguishable  from  a 
power  of  removal.  In  fact,  it  is  an  exercise,  though  in  a  more 
moderated  form,  of  the  same  power.     Besides;   it  was  argued 


1  The  Federalist,  No.  77. 
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that  the  danger  that  a  president  would  remove  good  men  from 
office  was  wholly  imaginary.  It  was  not  by  the  splendor  at- 
tached to  the  character  of  a  particular  president  like  Washington, 
that  such  an  opinion  was  to  be  maintained.  It  was  founded  on 
the  structure  of  the  office.  The  man  in  whose  favor  a  majority 
of  the  people  of  the  United  States  would  unite,  to  elect  him  to 
such  an  office,  had  every  probability  at  least  in  favor  of  his  prin- 
ciples. He  must  be  presumed  to  possess  integrity,  independence, 
and  high  talents.  It  would  be  impossible  that  he  should  abuse 
the  patronage  of  the  government,  or  his  power  of  removal,  to  the 
base  purposes  of  gratifying  a  party,  or  of  ministering  to  his  own 
resentments,  or  of  displacing  upright  and  excellent  officers  for  a 
mere  difference  of  opinion.  The  public  odium,  which  would  in- 
evitably attach  to  such  conduct,  would  be  a  perfect  security 
against  it  And,  in  truth,  removals  made  from  such  motives,  or 
with  a  view  to  bestow  the  offices  upon  dependents,  or  favorites, 
would  be  an  impeachable  offence.^  One  of  the  most  distin- 
guished framers  of  the  constitution,^  on  that  occasion,  after  hav- 
ing expressed  his  opinion  decidedly  in  favor  of  the  existence  of 
the  power  of  removal  in  the  executive,  added :  "  In  the  6rst  place, 
he  will  be  impeachable  by  this  house  before  the  senate  for  such 
an  act  of  maladministration ;  for  I  contend,  that  the  wanton  re- 
moval of  meritorious  officers  would  subject  him  to  impeachment 
and  removal  from  his  high  trust."  ^ 

§  1542.  After  a  most  animated  discussion,  the  vote  finally 
taken  in  the  house  of  representatives  was  affirmative  of  the  pow- 
er of  removal  in  the  president,  without  any  cooperation  of  the 
senate,  by  the  vote  of  thirty-four  members  against  twenty.*  In 
the  senate,  the  clause  in  the  bill,  affirming  the  power,  was  carried 
by  the  casting  vote  of  the  vice-president.^ 

§  1543.  That  the  final  decision  of  this  question  so  made  was 
greatly  influenced  by  the  exalted  character  of  the  president  then 
in  office,  was  asserted  at  the  time,  and  has  always  been  believed. 
Yet  the  doctrine  was  opposed,  as  well  as  supported,  by  the  high- 


1  1  Lloyd's  Debates,  351,  S66, 450, 4S0  to  600 ;  2  Lloyd's  Debates,  I  to  12 ;  4  Elliot's 
Debates,  141  to  207 ;  5  Marsh.  Life  of  Washington,  ch.  3,  p.  196  to  200. 

*  Mr.  Madison,  I  Lloyd's  Debates,  503. 
s  Ibid. 

*  5  Marsh.  Life  of  Washington,  ch.  3,  p.  199;  1  Lloyd's  Debates,  599;  S  JUoyd's 
Debates,  12. 

^  Senate  Joomal,  July  18, 1769,  p.  42. 
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est  talents  and  patriotism  of  the  country.  The  public,  however, 
acquiesced  in  this  decision  ;  and  it  constitates,  periiapsi  the  moft 
extraordinary  case  in  the  history  of  the  government  of  a  pcnre^ 
conferred  by  implication  on  the  executive  by  the  assent  of  a  bare 
majority  of  congress,  .which  has  not  been  qaestioned  on  manj 
other  occasions.^  Even  the  most  jealous  advocates  of  state  rights 
seem  to  have  slumbered  over  this  vast  reach  of  authority ;  and 
have  left  it  untouched,  as  the  neutral  ground  of  controverey,  in 
which  they  desired  to  reap  no  harvest,  and  from  which  they  re* 
tired,  without  leaving  any  protestations  of  title  or  contest*  Nor 
is  this  general  acquiescence  and  silence  without  a  satis&etoiy 
explanation.  Until  a  very  recent  period,  the  power  had  been  ex- 
ercised in  few  cases,  and  generally  in  such  as  led  to  their  own 
vindication.  During  the  administration  of  President  Washing 
ton,  few  removals  were  made,  and  none  without  cause ;  few  were 
made  in  that  of  the  first  President  Adams.  In  that  of  PireaideiEit 
Jefferson  the  circle  was  greatly  enlarged ;  but  yet  it  was  kept 
within  narrow  bounds,  and  with  an  express  disclaimer  of  the  light 
to  remove  for  differences  of  opinion,  or  otherwise  than  for 
dear  public  good.  In  the  administrations  of  the  subseqoent 
idents,  Madison,  Monroe,  and  J.  Q.  Adams,  a  general  moden;* 
tion  and  forbearance  were  exercised,  with  the  approbation  of  the 
country,  and  without  disturbing  the  harmony  of  the  system* 
Since  the  induction  into  office  of  President  Jackson,  an  opposite 
course  has  been  pursued  ;  and  a  system  of  removals  and  new  ap- 
pointments to  office  has  been  pursued  so  extensively,  that  it  has 
reached  a  very  large  proportion  of  all  the  offices  of  honor  and 
profit  in  the  civil  departments  of  the  country.  This  is  matter  of 
fact;  and  beyond  the  statement  of  the  fact^  it  is  not  the  inten- 

1  1  Kent's  Comm.  Lcct.  14,  p.  289,  290. 

^  Mr.  Tucker  in  his  Commentaries  on  Blackstone  scarcely  alludes  to  iL  (See  1 
Tucker's  Black.  Comm.  App.  341.)  On  the  other  hand,  Mr.  Chancellor  Kent  htm 
spoken  on  it  with  becoming  freedom  and  pertinence  of  remark.  1  Kent's  Comm.  Lect. 
14,  p.  289,  290. 

"  In  proof  of  this  statement,  lest  it  should  be  questioned,  it  is  proper  to  saj,  that  A 
list  of  removals  (confessedly  imperfect)  between  the  4th  of  March,  1829,  when  Presi- 
dent Jackson  came  into  office,  and  the  4th  of  March,  1830,  has  been  published,  bj 
which  it  appears,  that,  during  that  period,  there  were  removed,  eight  persons  in  die 
diplomatic  corps ;  thirty-six  in  the  executive  departments ;  and  in  the  other  civil  de- 
partments, including  consuls,  marshals,  district  attorneys,  collectors,  and  other  olBoen 
of  the  customs,  registers  and  receivers,  one  hundred  and  ninety-nine  persons.  These 
officers  include  a  very  large  proportion  of  all  the  most  lucrative  offices  under  the  nft- 
tional  government.    Besides  these,  there  were  removals  in  the  poetoffice-departmeiil^ 
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tion  of  the  commentator  to  proceed.  This  extraordinary  change 
of  system  has  awakened  general  attention,  and  brought  back  the 
whole  controversy,  with  regard  to  the  executive  power  of  remov- 
al, to  a  severe  scrutiny.  Many  of  the  most  eminent  statesmen 
in  the  country  have  expressed  a  deliberate  opinion,  that  it  is  ut- 
terly indefensible,  and  that  the  only  sound  interpretation  of  the 
constitution  is  that  avowed  upon  its  adoption ;  that  is  to  say, 
that  the  power  of  removal  belongs  to  the  appointing  power. 

§  1544.  Whether  the  predictions  of  the  original  advocates  of 
the  executive  power,  or  those  of  the  opposers  of  it,  are  likely,  in 
the  future  progress  of  the  government,  to  be  realized,  must  be 
left  to  the  sober  judgment  of  the  community,  and  to  the  impar- 
tial award  of  time.  If  there  has  been  any  aberration  from  the 
true  constitutional  exposition  of  the  power  of  removal,  (which 
the  reader  must  decide  for  himself,)  it  will  be  difficult,  and  per- 
haps impracticable,  after  forty  years'  experience,  to  recall  the 
practice  to  the  correct  theory.  But,  at  all  events,  it  will  be  a 
consolation  to  those  who  love  the  union,  and  honor  a  devotion  to 
the  patriotic  discharge  of  duty,  that  in  regard  to  "  inferior  offi- 
cers," (which  appellation  probably  includes  ninety-nine  out  of  a 
hundred  of  the  lucrative  offices  in  the  government,)  the  remedy 
for  any  permanent  abuse  is  still  within  the  power  of  congress, 
by  the  simple  expedient  of  requiring  the  consent  of  the  senate  to 
removals  in  such  cases. 

§  1545.  Another  point  of  great  practical  importance  is,  when 
the  appointment  of  any  officer  is  to  be  deemed  complete.  It 
will  be  seen  in  a  succeeding  clause,  that  the  president  is  to 
"  commission  all  the  officers  of  the  United  States."  In  regard 
to  officers  who  are  removable  at  the  will  of  the  executive,  the 
point  is  unimportant,  since  they  may  be  displaced  and  their  com- 
mission arrested  at  any  moment.  But  if  the  officer  is  not  so  re- 
movable, the  time  when  the  appointment  is  complete  becomes  of 
very  deep  interest 


daring  tho  same  period,  of  four  handred  and  ninety-one  persons.  (See  Mr.  Postmas- 
ter-General Barry's  Report  of  24th  of  March,  1830.)  This  statement  will  be  found  in 
the  National  Intelligencer  of  tho  27th  of  September,  1832,  with  the  names  of  the  par- 
ties, (except  postmasters) ;  and  I  am  not  aware,  that  it  has  ever  been  denied  to  be  cor- 
rect. It  is  impossible  for  me  to  vouch  for  its  entire  accuracy.  It  is  not  probable,  that, 
from  tho  first  organization  of  the  government,  in  1789,  down  to  1829,  the  Abrogate  of 
all  the  removals  made  amounted  to  one  third  its  numi)cr.  In  President  Washington's 
administration  of  eight  years,  only  nine  removals  took  place.  See  Mr.  Clwton'g 
Speech  in  the  senate,  on  tho  4th  of  March,  1830. 
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§  1546.  This  subject  was  very  elaborately  dbcassed  in  the  cel- 
ebrated case  of  Marimry  v.  Madison?-  Marbtnry  had  been  ap- 
pointed a  justice  of  the  peace  of  the  District  of  Columbia  for  five 
years,  according  to  an  act  of  congress,  by  president  Adanosi  bj 
and  with  the  consent  of  the  senate.  His  commission  had  beea 
ngned  by  the  president,  and  was  sealed  and  deposited  in  the  d0» 
partment  of  state  at  the  time  of  Mr.  Jefferson's  accession  to  tim 
presidency,  and  was  afterwards  withheld  from  him  by  the  dirai^ 
tion  of  the  latter.  An  act  of  congress  had  directed  the  secretuy 
of  state  to  keep  the  seal  of  the  United  States,  and  to  mate  onl, 
and  record,  and  affix  the  seal  to  all  civil  commissions  to  officen 
of  the  United  States,  to  be  appointed  by  the  president,  after  be 
should  have  signed  the  same.  Upon  the  fullest  deliberatiottt  the 
court  were  of  opinion  that,  when  a  commission  has  been  signed 
by  the  president,  the  appointment  is  final  and  complete.  The 
officer  appointed  has  then  conferred  on  him  legal  rightsi  which 
cannot  be  resumed.  Until  that,  the  discretion  of  the  premdent 
may  be  exercised  by  him,  as  to  the  appointment;  but,  fiom  that 
moment,  it  is  irrevocable.  His  power  over  the  office  is  then  ter- 
minated in  all  cases,  where  by  law  the  officer  is  not  lemovabfe 
by  him.  The  right  to  the  office  is  then  in  the  person  appointed, 
and  he  has  the  absolute,  unconditional  power  of  accepting  or  ve- 
jecting  it.  Neither  a  delivery  of  the  commission,  nor  an  actual 
acceptance  of  the  office,  is  indispensable  to  make  the  appoint- 
ment perfect. 

§  1547.  The  reasoning  upon  which  this  doctrine  is  founded, 
cannot  be  better  elucidated  than  by  using  the  very  language  of 
the  opinion  in  which  it  is  promulgated.  After  quoting  the  words 
of  the  constitution  and  laws  above  referred  to,  it  proceeds  as  fol- 
lows :  — 

§  1548.  ^'  These  are  the  clauses  of  the  constitution  and  laws 
of  the  United  States,  which  affect  this  part  of  the  case.  They 
seem  to  contemplate  three  distinct  operations :  (1.)  The  nomi* 
nation.  This  is  the  sole  act  of  the  president,  and  is  completely 
voluntary.  (2.)  The  appointment.  This  is  also  the  act  of  the 
president;  and  is  also  a  voluntary  act, though  it  can  only  be  per- 
formed by  and  with  the  advice  and  consent  of  the  senate.  (3.) 
The  commission.  To  grant  a  commission  to^a  person  appointed, 
might  perhaps  be  deemed  a  duty  enjoined  by  the  constitution. 

^mi   I  ■■■■■■■!  -■— ^— ^M  ■  »■■■■  _■■■■  ■  ^^»^.^— ^»^^»^^M^M^M^M^> 

1  1  Cranch'f  B.  137 ;  s.  c.  I  Fctcn's  Cond.  R.  270. 
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*  He  shall,'  says  that  instrument,  *  commission  all  the  officers  of 
the  United  States.'  The  acts  of  appointing  to  office  and  com- 
missioning the  person  appointed,  can  scarcely  be  considered  as 
one  and  the  same ;  since  the  power  to  perform  them  is  given  in 
two  separate  and  distinct  sections  of  the  constitution.  The  dis- 
tinction  between  the  appointment  and  the  commission  will  be 
rendered  more  apparent,  by  adverting  to  that  provision  in  the 
second  section  of  the  second  article  of  the  constitutiqn,  which 
authorizes  congress  *  to  vest,  by  law,  the  appointment  of  such 
inferior  officers  as  they  think  proper,  in  the  president  alone,  in 
the  courts  of  law,  or  in  the  heads  of  departments; '  thus  contem- 
plating cases  where  the  law  may  direct  the  president  to  commis- 
sion an  officer  appointed  by  the  courts  or  by  the  heads  of  depart- 
ments. In  such  a  case,  to  issue  a  commission  would  be  appar- 
ently a  duty  distinct  from  the  appointment,  the  performance  of 
which,  perhaps,  could  not  legally  be  refused.  Although  that 
clause  of  the  constitution  which  requires  the  president  to  com- 
mission all  the  officers  of  the  United  States,  may  never  have 
been  applied  to  officers  appointed  otherwise  than  by  himself,  yet 
it  would  be  difficult  to  deny  the  legislative  power  to  apply  it  to 
such  cases.  Of  consequence,  the  constitutional  distinction  be- 
tween the  appointment  to  an  office,  and  the  commission  of  an 
officer  who  has  been  appointed,  remains  the  same  as  if  in  prac- 
tice the  president  had  commissioned  officers  appointed  by  an  au- 
thority other  than  his  own.  It  follows,  too,  from  the  existence 
of  this  distinction,  that,  if  an  appointment  was  to  be  evidenced 
by  any  public  act  other  than  the  commission,  the  performance  of 
such  public  act  would  create  the  officer;  and,  if  he  was  not  re- 
movable at  the  will  of  the  president,  would  either  give  him  a 
right  to  his  commission,  or  enable  him  to  perform  the  duties 
without  it  These  observations  are  premised  solely  for  the  pur- 
pose of  rendering  more  intelligible  those  which  apply  more  di- 
rectly to  the  particular  case  under  consideration. 

§  1549.  '<  This  is  an  appointment  made  by  the  president,  by 
and  with  the  advice  and  consent  of  the  senate,  and  is  evidenced 
by  no  act  but  the  commission  itself.  In  such  a  case,  therefore, 
the  commission  and  the  appointment  seem  inseparable ;  it  being 
almost  impossible  to  show  an  appointment  otherwise  than  by 
proving  the  existence  of  a  commission.  Still,  the  commission  is 
not  necessarily  the  appointment,  though  conclusive  evidence  of 
it     But  at  what  stage  does  it  amount  to  this  conclusive  evi- 
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(lence?  The  answer  to  this  question  seems  an  obvioas  one. 
The  appointment,  being  the  sole  act  of  the  president,  mast  be 
completely  evidenced,  when  it  is  shown  that  be  has  done  every 
thing  to  be  performed  by  him.  Should  the  commission,  instead 
of  being  evidence  of  an  appointment,  even  be  considered  as  con- 
stituting the  appointment  itself,  still,  it  would  be  made  when  the 
last  act  to  be  done  by  the  president  was  performed,  or,  at  far- 
thest, when  the  commission  was  complete.  The  last  act  to  be 
done  by  the  president,  is  the  signature  of  the  commission.  He 
has  then  acted  on  the  advice  and  consent  of  the  senate  to  his 
own  nomination.  The  time  for  deliberation  has  then  passed. 
He  has  decided.  His  judgment  on  the  advice  and  consent  of 
the  senate  concurring  with  his  nominations,  has  been  made,  and 
the  officer  is  appointed.  This  appointment  is  evidenced  by  an 
open,  unequivocal  act;  and  being  the  last  act  required  from  the 
person  making  it,  necessarily  excludes  the  idea  of  its  being,  so 
far  as  respects  the  appointment,  an  inchoate  and  incomplete 
transaction.  Some  point  of  time  must  be  taken,  when  the 
power  of  the  executive  over  an  officer,  not  removable  at  his  will, 
must  cease.  That  point  of  time  must  be  when  the  constitu- 
tional power  of  appointment  has  been  exercised.  And  this 
power  has  been  exercised,  when  the  last  act  required  firom 
the  person  possessing  the  power  has  been  performed.  This 
last  act  is  the  signature  of  the  commission.  This  idea  seems 
to  have  prevailed  with  the  legislature,  when  the  act  passed, 
converting  the  department  of  foreign  affairs  into  the  depart- 
ment of  state.  By  that  act  it  is  enacted,  that  the  secretary 
of  state  shall  keep  the  seal  of  the  United  States, '  and  shall  make 
out  and  record,  and  shall  affix  the  said  seal  to  all  civil  commis- 
sions to  officers  of  the  United  States,  to  be  appointed  by  the 
president : '  '  Provided,  that  the  said  seal  shall  not  be  affixed  to 
any  commission  before  the  same  shall  have  been  signed  by  the 
president  of  the  United  States ;  nor  to  any  other  instrument  or 
act,  without  the  special  warrant  of  the  president  therefor.'  The 
signature  is  a  warrant  for  affixing  the  great  seal  to  the  commie- 
sion ;  and  the  great  seal  is  only  to  be  affixed  to  an  instmment 
which  is  complete.  It  attests,  by  an  act  supposed  to  be  of  pub- 
lic notoriety,  the  verity  of  the  presidential  signature.  It  is  never 
to  be  affixed  till  the  commission  is  signed,  because  the  signature, 
which  gives  force  and  eflfect  to  the  commission,  is  conclusive  evi- 
dence that  the  appointment  is  made.     The  commission  being 
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signed,  the  subsequent  duty  of  the  secretary  of  state  is  prescribed 
by  law,  and  not  to  be  guided  by  the  will  of  the  president  He 
is  to  affix  the  seal  of  the  United  States  to  the  commission,  and  is 
to  record  it.  This  is  not  a  proceeding  which  may  be  varied,  if 
the  judgment  of  the  executive  shall  suggest  one  more  eligible ; 
but  is  a  precise  course,  accurately  marked  out  by  law,  and  ic  to 
be  strictly  pursued.  It  is  the  duty  of  the  secretary  of  state  to 
conform  to  the  law,  and  in  this  he  is  an  officer  of  the  United 
States,  bound  to  obey  the  laws.  He  acts,  in  this  respect, —  as 
has  been  very  properly  stated  at  the  bar,  —  under  the  authority 
of  law,  and  not  by  the  instructions  of  the  president  It  is  a  min- 
isterial act,  which  the  law  enjoins  on  a  particular  officer  for  a 
particular  purpose.  If  it  should  be  supposed  that  the  solemnity 
of  affixing  the  seal  is  necessary,  not  only  to  the  validity  of  the 
commission,  but  even  to  the  completion  of  an  appointment; 
still,  when  the  seal  is  affixed,  the  appointment  is  made,  and  the 
commission  is  valid.  No  other  solemnity  is  required  by  law ;  no 
other  act  is  to  be  performed  on  the  part  of  government  All 
that  the  executive  can  do  to  invest  the  person  with  his  office,  is 
done ;  and  unless  the  appointment  be  then  made,  the  executive 
cannot  make  one  without  the  cooperation  of  others.  After 
searching  anxiously  for  the  principles  on  which  a  contrary  opin- 
ion may  be  supported,  none  have  been  found,  which  appear  of 
sufficient  force  to  maintain  the  opposite  doctrine.  Such  as  the 
imagination  of  the  court  could  suggest,  have  been  very  deliber- 
ately examined ;  and  after  allowing  them  all  the  weight  which 
it  appears  possible  to  give  them,  they  do  not  shake  the  opinion 
which  has  been  formed. 

§  1550.  "  In  considering  this  question,  it  has  been  conjectured 
that  the  commission  may  have  been  assimilated  to  a  deed,  to  the 
validity  of  which  delivery  is  essential.  This  idea  is  founded  on 
the  supposition  that  the  commission  is  not  merely  evidence  of  an 
appointment,  but  is  itself  the  actual  appointment ;  a  supposition 
by  no  means  unquestionable.  But,  for  the  purpose  of  examining 
this  objection  fairly,  let  it  be  conceded  that  the  principle  claimed 
for  its  support  is  established.  The  appointment  being,  under  the 
constitution,  to  be  made  by  the  president  personaHy^  the  delivery 
of  the  deed  of  appointment,  if  necessary  to  its  completion,  must 
be  made  by  the  president  also.  It  is  not  necessary  that  the  liv- 
ery should  be  made  personally  to  the  grantee  of  the  office.  It 
never  is  so  made.     The  law  would  seem  to  contemplate  that  it 
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should  be  made  to  the  secretary  of  state,  since  it  directs  the  sec- 
retary to  aflix  the  seal  to  the  commission,  after  it  shall  have  been 
signed  by  the  president.  If,  then,  the  act  of  livery  be  necessary 
to  give  validity  to  the  commission,  it  has  been  delivered,  when 
executed  and  given  to  the  secretary  for  the  purpose  of  being 
sealed,  recorded,  and  transmitted  to  the  party.  But  in  all  cases 
of  letters  patent,  certain  solemnities  are  required  by  law,  which 
solemnities  are  the  evidences  of  the  validity  of  the  instrument. 
A  formal  delivery  to  the  person  is  not  among  them.  In  cases 
of  commissions,  the  sign  manu&l  of  the  president,  and  the  seal 
of  the  United  States,  are  those  solemnities.  This  objection, 
therefore,  does  not  touch  the  case. 

§  1551.  "  It  has  also  occurred  as  possible,  and  barely  possible, 
that  the  transmission  of  the  commission,  and  the  acceptance 
thereof,  might  be  deemed  necessary  to  complete  the  right  of  the 
plaintiiH  The  transmission  of  the  commission  is  a  practice  di- 
rected by  convenience,  but  not  by  law.  It  cannot  therefore  be 
necessary  to  constitute  the  appointment,  which  must  precede  it^ 
and  which  is  the  mere  act  of  the  president  If  the  executive  re- 
quired that  every  person  appointed  to  an  of&ce  should  himself 
take  means  to  procure  his  commission,  the  appointment  would 
not  be  the  less  valid  on  that  account  The  appointment  is  the 
sole  act  of  the  president ;  the  transmission  of  the  commission  is 
the  sole  act  of  the  officer  to  whom  that  duty  is  assigned,  and 
may  be  accelerated  or  retarded  by  circumstances  which  can  have 
no  influence  on  the  appointment  A  commission  is  transmitted 
to  a  person  already  appointed  ;  not  to  a  person  to  be  appointed 
or  not,  as  the  letter  enclosing  the  commission  should  happen  to 
get  into  the  post-ofHce,  and  reach  him  in  safety,  or  to  miscarry. 

§  1552.  "  It  may  have  some  tendency  to  elucidate  this  point,  to 
inquire  whether  the  possession  of  the  original  commission  be  in- 
dispensably necessary  to  authorize  a  person,  appointed  to  any 
office,  to  perform  the  duties  of  that  office.  If  it  was  necessary, 
then  a  loss  of  the  commission  would  lose  the  office.  Not  only 
negligence,  but  accident  or  fraud,  fire  or  theft,  might  deprive  an 
individual  of  his  office.  In  such  a  case,  I  presume  it  could  not 
be  doubted  but  that  a  copy  from  the  record  of  the  office  of  the 
secretary  of  state  would  be,  to  every  intent  and  purpose,  equal  to 
the  original.  The  act  of  congress  has  expressly  made  it  so.  To 
give  that  copy  validity,  it  would  not  be  necessary  to  prove  that 
the  original  had  been  transmitted  and  afterwards  lost     The  copy 
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would  be  complete  evidence  that  the  original  had  existed,  and 
that  the  appointment  had  been  made ;  but  not  that  the  original 
had  been  transmitted.  If,  indeed,  it  should  appear  that  the  orig- 
inal had  been  mislaid  in  the  office  of  state,  that  circumstance 
•  would  not  affect  the  operation  of  the  copy.  When  all  the  requi- 
sites have  been  performed  which  authorize  a  recording  officer  to 
record  any  instrument  whatever,  and  the  order  for  that  purpose 
has  been  given,  the  instrument  is,  in  law,  considered  as  recorded, 
although  the  manual  labor  of  inserting  it  in  a  book  kept  for  that 
purpose  may  not  have  been  performed.  In  the  case  of  commis- 
sions, the  law  orders  the  secretary  of  state  to  record  them.  When, 
therefore,  they  are  signed  and  sealed,  the  order  for  their  being  re- 
corded is  given  ;  and  whether  inserted  in  the  book  or  not,  they 
are  in  law  recorded.  A  copy  of  this  record  is  declared  equal  to 
the  original,  and  the  fees  to  be  paid  by  a  person  requiring  a  copy 
are  ascertained  by  law.  Can  a  keeper  of  a  public  record  erase 
therefrom  a  commission  which  has  been  recorded  ?  Or  can  he 
refuse  a  copy  thereof  to  a  person  demanding  it  on  the  terms  pre- 
scribed by  law  ?  Such  a  copy  would,  equally  with  the  original, 
authorize  the  justice  of  peace  to  proceed  in  the  performance  of 
his  duty,  because  it  would,  equally  with  the  original,  attest  his 
appointment 

§  1553.  "  If  the  transmission  of  a  commission  be  not  consid- 
ered as  necessary  to  give  validity  to  an  appointment,  still  less  is 
its  acceptance.  The  appointment  is  the  sole  act  of  the  presi- 
dent; the  acceptance  is  the  sole  act  of  the  officer,  and  is,  in  plain 
common  sense,  posterior  to  the  appointment  As  he  may  re- 
sign, so  may  he  refuse  to  accept.  But  neither  the  one  nor 
the  other  is  capable  of  rendering  the  appointment  a  nonenity. 
That  this  is  the  understanding  of  the  government  is  apparent 
from  the  whole  tenor  of  its  conduct.  A  commission  bears  date, 
and  the  salary  of  the  officer  commences,  from  his  appointment; 
not  from  the  transmission  or  acceptance  of  his  commission. 
When  a  person  appointed  to  any  office  refuses  to  accept  that 
office,  the  successor  is  nominated  in  the  place  of  the  person 
who  has  declined  to  accept,  and  not  in  the  place  of  the  person 
who  had  been  previously  in  office,  and  had  created  the  original 
vacancy.  It  is,  therefore,  decidedly  the  opinion  of  the  court,  that, 
when  a  commission  has  been  signed  by  the  president,  the  ap- 
pointment is  made ;  and  that  the  commission  is  complete  when 
the  seal  of  the  United  States  has  been  affixed  to  it  by  the  secre- 
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tary  of  state.  "Where  an  officer  is  removable  at  the  will  of  the 
executive,  the  circumstance  which  completes  his  appointment  is 
of  no  concern;  because  tiie  act  is  at  any  time  revocable  ;  and 
the  commission  may  be  arrested,  if  still  in  the  office.  But  when 
the  ofiicer  is  not  removable  at  the  will  of  the  executive,  the  ap- 
poltitmcnt  is  not  revocable,  and  cannot  be  annulled.  It  hascoa- 
fum-d  legal  rights,  which  cannot  be  resumed.  The  discretion  of 
the  executive  is  to  be  exercised  until  the  appointment  has  been 
made.  But  having  once  made  the  appointment,  his  power  over 
tlie  ofTice  is  terminated  in  all  cases  where,  by  law,  the  officer  is 
not  removable  by  him.  The  right  to  the  ofTicc  is  then  in  the  per- 
son appointed,  and  he  has  the  absolute,  unconditional  power  of 
accepting  or  rejecting  it  Mr,  Alarbury,  then,  since  his  commis- 
sion was  signed  by  the  president,  and  sealed  by  the  secretary  of 
state,  was  appointed ;  and  as  the  law  creating  the  office  gave  the 
officer  a  right  to  hold  for  five  years,  independent  of  the  executive, 
the  appointment  was  not  revocable,  but  vested  iit  the  officer  legal 
rights,  whicli  arc  protected  by  the  laws  of  hia  country.  To  with- 
hold his  commission,  therefore,  is  an  act  deemed  by  the  court  not 
warranted  by  law,  but  violative  o£  a  vested  legal  right" ' 

'  Sec  bIm)  Rnwlc  on  the  Conslitulion,  c1i.  14.  p.  ICC  ;  Sergeant  on  Constitntion,  ch. 
B9,  [c'li.  31],  The  ri-asoninB  of  lliis  opinion  n-fjnW  tut'm  to  be,  in  a  jmiieial  view,  &bao- 
lulcly  iircniitiblc :  >n<l,  as  lurli,  rci-eivcd  at  (he  time  a  very  i^ncrnl  approhatioD  fh>m 
tho  profi'ssion.  It  wiu,  however,  totally  ilisregardL'd  lij  President  Jefferson,  wlio  on 
thi»,  >H  on  otiicr  ornisionf,  plnred  hi«  rij;lil  of  tuiistruinj;  the  coiistitut[on  uid  Ibite,  m 
nhiillr  oliove  and  in<1e]H!n<lcnt  of  judicial  derision.  In  his  eorrcspondcnce,  he  repeat- 
edly nlluded  to  this  nnliject,  nnd  endeavored  to  vindinato  liui  eonduct.  In  one  of  hialet- 
tera  he  ^y»,  "  In  the  cue  of  Marlmtj  and  Madimn,  tho  fi'doral  judg«a  dcclatcd  that 
commission},  signed  nnd  sealed  bj  llic  president,  nuro  valid,  although  not  delivered. 
I  decmi'd  delivery  es$cn(inl  to  comgitete  a  deed,  which,  as  long  as  it  remahii  in  tho 
hunds  of  the  parly,  is,  as  yet,  no  deed  ;  it  is  t'ti  ;iomc  only,  but  nut  t'n  ate;  and  I  with- 
held the  delivery  of  tho  rommission.  They  cannot  ihsuc  a  mandamus  to  the  pttsident 
or  li-palalurc,  or  (o  any  of  their  officers."*  It  is  true  that  the  constitution  doei  not 
antlKiitic  tho  supreme  court  to  iB6ue  a  maodumus  in  the  exercise  of  oriyinal  juriailie- 
tion,  m  vrai  the  eiHc  in  ilnrlmn/  v.  Madlaun ;  and  it  uos  so  dceided  by  tho  inpieme 
court.  Hut  the  Act  of  Congress  of  1789,  ch.  20,  i  13,  hod  aclually  eonfcrrcd  the  Tery 
pon'cr  on  the  sui'reinc  court,  hy  providing  tliat  the  snj>reme  court  shall  have  powur  "  to 
isiuc  writs  of  mitndamux,  &e.  10  any  courts  apgiointcil,  or  persons  holding  office, nnder 
the  authuricy  of  the  United  Stales."  So  that  the  auprcme  court,  in  declining  jnriadic- 
lion.inclTect  dcrlnred  that  tho  aet  of  congivM  was,  in  this  respect,  unconstitDtionaL 
But  tio  lawyer  eould  dunlit  that  congress  might  confer  the  power  on  any  other  oonrt ; 
and  the  tmpceme  court  itself  might  issue  a  mandamos  in  the  exercise  of  ita  KppellatB 
jnrisdietioo.  Uul  the  whole  argument  of  President  JelTersan  proceeds  on  mti  anump- 
tion  wliich  is  not  proved.    He  says,  dcUvcrA-  is  essential  to  a  deed.    But,  u 
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[  §  1553  a.  The  same  question  was  again  discussed  in  a  re- 
cent case,^  in  which  after  the  commission  of  deputy-postmaster 
had  been  signed  by  the  president,  the  latter  died  before  the 
commission  was  transmitted  to  the  appointee.  It  was  held,  nev- 
ertheless, that  the  appointment  was  complete.  Mr.  Justice  Cur- 
tis said :  "  When  a  person  has  been  nominated  to  an  office  by 
the  president,  confirmed  by  the  senate,  and  his  commission  has 
been  signed  by  the  president,  and  the  seal  of  the  United  States 
affixed  thereto,  his  appointment  to  that  office  is  complete.  Con- 
gress may  provide,  as  it  has  done  in  this  case,  that  certain  acts 
shall  be  done  by  the  appointee  before  he  shall  enter  on  the  pos- 
session of  the  office  under  his  appointment  These  acts  then 
become  conditions  precedent  to  the  complete  investiture  of  the 
office ;  but  they  are  to  be  performed  by  the  appointee,  not  by  the 
executive ;  all  that  the  executive  can  do  to  invest  the  person  with 
his  office  has  been  completed  when  the  commission  has  been 
signed  and  sealed ;  and  when  the  person  has  performed  the  re- 
aaired  conditions,  his  title  to  enter  on  the  possession  of  the  office 
iPalso  complete.  The  transmission  of  the  commission  to  the 
officer  is  not  essential  to  his  investiture  of  the  office.  If,  by  any 
inadvertence  or  accident,  it  should  fail  to  reach  him,  his  posses- 
sion of  the  office  is  as  lawful  as  if  it  were  in  his  custody.  It  is 
but  evidence  of  those  acts  of  appointment  and  qualification 
which  constitute  his  title,  and  which  may  be  proved  by  other 
evidence,  where  the  rule  of  law  requiring  the  best  evidence  does 
not  prevent.     It  follows  from  these  premises,  that  when  the  com- 

to  be  correct  ia  all  cases,  it  does  not  establish  that  a  commission  is  essential  to  everj 
appointment,  or  that  a  commission  most,  by  the  constitation,  be  b j  a  deed ;  or  that  an 
appointment  to  office  is  not  complete  before  the  commission  is  sealed  or  delivered. 
The  question  is  not,  whether  a  deed  at  the  common  law  is  perfect  without  a  delivery ; 
i)ut  whether  an  appointment  under  the  constitution  is  perfect  without  a  delivery  of  a 
commission.  If  a  delivery  were  necessary,  when  the  president  had  signed  the  coipmis- 
sion,  and  delivered  it  to  the  secretary  to  be  sealed  and  recorded,  such  delivery  would 
be  sufficient ;  for  it  is  the  final  act  required  to  be  done  by  the  president.  But,  in  point 
of  fact,  the  seal  is  not  the  seal  of  the  president,  but  of  the  United  States.  The  com- 
mission, sealed  by  the  president,  is  not  his  deed ;  and  it  does  not  take  effect  as  his  deed. 
It  is  merely  a  verification  of  his  act  by  the  highest  evidence.  The  doctrine,  then,  of 
deeds  of  private  persons,  at  the  common  law,  is  inapplicable.  It  is  painful  to  observe, 
in  President  Jefiferson's  writings,  the  constant  insinuations  against  public  men  and  pub- 
lic bodies,  who  differ  from  his  own  opinions  or  measures,  of  being  governed  by  improper 
or  unworthy  motives,  or  mere  party  spirit.  The  veiy  letters  here  cited  (4  Jeffer- 
son's Corresp.  75, 317,  372)  afford  illustrations  not  to  be  mistaken ;  and  certainly  di- 
minish the  YulvLQ  which  might  otherwise  be  attributed  to  his  criticisms. 
1  [United  SkUea  v.  Le  Baron,  19  Howard,  S.  C.  B.,  74.] 

35* 


414  cossnTcnoif  o;  the  united  states.       [book  m. 

mb^ion  of  a  postmaster  has  been  signed  and  sealed,  and  placed 
ill  the  batiOa  of  the  poatmastor'gencral  to  be  transmitted  to  the 
oflicor,  so  far  as  the  executive  is  coiicemed,  it  is  a  completed  act. 
The  ollicer  has  then  been  commiaeioned  by  ^e  president  pursu- 
ant to  tbe  constitution ;  and  the  subsequent  death  of  the  presi- 
duat,  by  whom  nothing  remained  to  be  done,  can  have  no  effect 
on  that  completed  act.  It  is  of  no  importance  that  the  person 
commissioned  mast  give  a  bond  and  take  an  oath,  before  he  pos- 
sesses the  ollice  under  the  commission ;  nor  that  it  ia  the  duty  of 
the  postmaster-general  to  transmit  tlie  commission  to  the  officer 
when  he  shall  have  done  so.  These  are  acts  of  third  persons. 
Tlie  ))resident  has  previously  acted  to  the  full  extent  which  he 
is  required  or  enabled  by  the  constitution  and  laws  to  act  in  ap- 
pointing and  commissioning  the  oflicer;  and  to  the  benefit  of 
that  complete  action  tbe  ofBccr  is  entitled,  when  he  fulfils  the 
conditions  on  his  part,  imposed  by  law."] 

^  1:3^.  Another  question  growing  out  of  appointments  is,  at 
what  time  the  appointee  is  to  be  deemed  in  olTice ;  whether  frcmi 
the  time  of  his  acceptance  of  the  oflicc,  or  his  complying  wim 
the  preliminary  requisitions,  (such  as  taking  the  oath  of  office, 
giving  bond  for  the  faithful  discharge  of  his  duties,  etc.)  or  his 
actual  entry  upon  the  duties  of  his  office.  This  question  may 
become  of  great  practical  importance  in  cases  of  removals  from 
office,  and  also  in  cases  where,  by  law,  o/ficers  are  appointed  for 
a  limited  term.  It  frequently  happens  that  no  formal  removal 
from  oflicc  is  made  by  the  president,  except  by  nominating 
another  person  to  the  senate  in  place  of  the  person  removed,  and 
without  any  notice  to  him.  In  such  a  case,  is  the  actual  incum- 
bent in  oIlicc  lie  facto  removed  immediately  upon  the  nomina- 
tion of  a  new  officer?  If  so,  then  all  his  subsequent  acts  in  the 
ollice  arc  void,  though  he  may  have  no  notice  of  the  nomination, 
and  may,  from  the  delay  to  give  such  notice,  go  on  for  a  month 
to  perform  its  fanctions.  Is  the  removal  to  be  deemed  complete 
only  when  the  nomination  has  been  confirmed?  Or  when 
notice  is  actually  given  to  the  incumbent?  Or  when  the 
appointee  has  accepted  the  office  1  ^     Hitherto  this  point  does 

1  SixJohamat.  t/mW  .Sldfei,  S  Afa80n'«  R.  435,  438, 439.  [In  BoifVT^ianJt  T.  .Vom*, 
Wallgro'B  Cir.  U.  119,  iho  Circuit  Cunrt  uf  Pcnneyti'onia  deeded  that  a  manhal  WM 
not  rcniiivcdbja  ncwnppointnH'nl  antii  oolira  to  him  of  such  new  appomtincnt.  Tha 
«uurt  citol  BiurhcT  v.  iriwiouu,  Cro.  Eliz.  440  ;  4  Biir.  Abriilg.  446  ;  IS  Viner,  p.  4, 
pt.  9;  Vihiaa  T.   Wild,  S  Bnmuiow,  390;  Crta  t.   VcruoB,  Cro.  Cor.  97;  BurtA  t. 


^      A 


CH.  XXXVn.]  EXECUTIVE — APPOINTMENTS.  415 

not  seem  to  have  received  any  judicial  decision,  and  therefore 
must  be  treated  as  open  to  controversy.     If  the  decision  should, 
be,  that  in  such  cases  the  nomination  without  notice  creates  a 
removal  de  facto  as  well  as  de  jurCy  it  is  obvious  that  the  public, 
as  well  as  private  individuals,  may  become  sufferers  by  uninten-  / 

tional  and  innocent  violations  of  law.     A  collector,  for  instance,  } 

may  receive  duties,  may  grant  clearances  to  vessels,  and  may  \ 

perform  other  functions  of  the  office  for  months  after  such  a 
nomination,  without  the  slightest  suspicion  of  any  want  of  legal 
authority.  Upon  one  occasion  it  was  said  by  the  supreme  court, 
that  "  when  a  person  appointed  to  any  office  (under  the  United 
States)  refuses  to  accept  that  office,  the  successor  is  nominated 
in  the  place  of  the  person  who  has  declined  to  accept,  and  not  in 
the  place  of  the  person  whp  had  been  previously  in  office,  and 
had  created  the  original  vacancy."  ^  From  this  remark  it  would 
seem  to  be  the  opinion  of  the  court,  that  the  office  is  completely 
filled  in  every  case  of  vacancy,  as  soon  as  the  appointment  is 
complete ;  independently  of  the  acceptance  of  the  appointee.  If 
so,  it  would  seem  to  follow  that  the  removal  must,  at  all  events, 
be  complete  as  soon  as  a  new  appointment  is  made.^ 

§  1555.  The  next  clause  of  the  constitution  is :  "  The  presi- 
dent shall  have  power  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  senate,  by  granting  commissions,  which 
shall  expire  at  the  end  of  their  next  session." 

§  1556.  This  clause  was  not  in  the  first  draft  of  the  constitu- 
tion ;  but  was  afterwards  inserted  by  an  amendment,  apparently 
without  objection.®  One  of  the  most  extraordinary  instances  of 
a  perverse  intention  to  misre{)resent,  and  thereby  to  render  odious 
the  constitution,  was  in  the  objection,  solemnly  urged  against 
this  clause,  that  it  authorized  the  president  to  fill  vacancies  in  the 
senate  itself,  occurring  during  the  recess;^  a  power  which,  in 
another  clause  of  the  constitution,  was  expressly  confided  to  the 


Matfpowder,  1  Vern.  B.  400  ;  34  Assisariam,  pi.  8;  Thompson's  Case,  3  F.  Will.  194; 
Moore's  Rep.  186,  pi.  338 ;  St,  John's  Case,  19  Yiner,  Abr.  451 ;  Wistbif's  Case,  3  Kcp. 
71 ;  Fitz*s  Case,  Cro.  EUz.  IS.] 

^  Marburtf  v.  Madison,  1  Cranch's  R.  137 ;  8.  c.  1  Peten's  Cond.  R.  270.  [See 
Willcs's  Remarks,  in  Meriton  y.  Steinms,  Willcs,  R.  279 ;  2  Hale,  P.  C.  25.J 

s  See  Johnson  v.  United  States,  5  Mason's  R.  425, 438, 439 ;  United  States  y.  KirlcpaU 
rick,  4  Wheat.  R.  733,  734. 

>  Journal  of  Conyention,  225,  341. 

«  The  FedeinOist,  No.  67. 
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Btate  executive.  It  is  wholly  unnecessary,  however,  now  to 
dwell  upon  this  preposterous  suggestion,  since  it  docs  not  admit 
of  a  doubt,  that  the  power  given  to  the  president  is  applicable 
solely  to  appoiutmcnts  to  otliccs  under  the  United  States,  pro- 
vided for  by  the  constitution  and  laws  of  the  union.  It  is  only 
another  proof  of  the  gross  exaggerations  and  unfounded  alarms 
which  were  constantly  resorted  to,  for  the  purpose  of  defeating  a 
system  which  could  scarcely  fail  of  general  approbation,  if  it  was 
fairly  understood,^ 

§  lOt')?.  The  propriety  of  this  grant  is  so  obvious,  that  it  can 
require  no  elucidation.  There  was  but  one  of  two  courses  to  be 
adopted ;  cither,  that  the  senate  should  be  perpetually  iu  session, 
in  order  to  provide  for  the  appointment  of  oMecrs ;  or  that  the 
president  should  be  authorized  to  make  temporary  appointments 
during  the  recess,  which  should  expire  when  the  senate  should 
have  had  an  opportunity  to  act  on  the  subject.  The  former 
course  would  have  been  at  once  burdensome  to  the  senate,  and 
expenfive  to  the  public.  The  latter  combines  convenience, 
promptitude  of  action,  and  general  security. 

§  1558.  The  appointments  so  made,  by  the  very  language  of 
the  constitution,  expire  at  the  next  session  of  the  senate ;  and  the 
commissions  given  by  him  liavc  the  same  duration.  When  the 
senate  is  assembled,  if  the  president  nominates  the  same  officer 
to  the  o(!ice,  tliis  is  to  all  intents  and  purposes  a  new  nomina- 
tion to  office  ;  and,  if  approved  by  the  senate,  the  appointment 
is  a  new  appointment,  and  not  a  mere  continuation  of  the  old 
appointment.  So  that,  if  a  bond  for  fidelity  in  office  has  been 
given  under  the  first  appointment  and  commission,  it  does  not 
apply  to  any  acts  done  under  the  new  appointment  and  com- 
nussion.^ 

§  l-!j59.  The  language  of  the  clause  is,  that  the  president  shall 
have  power  to  fill  up  vacancies  that  may  happen  during  the 
recess  of  the  senate.  In  1313,  President  Madison  appointed  and 
commissioned  ministers  to  negotiate  the  treaty  of  peace  of 
Ghent,  during  the  recess  of  tire  senate  ;  and  a  question  was  made, 
whether  he  had  a  constitutional  authority  so  to  do,  there  being 
no  vacancy  of  any  existing  office,  but  this  being  the  creation  of  a 
new  office.     The  senate,  at  their  next  session,  are  said  to  have 


'  Tho  Federalist,  Ko.  67. 

»  Unittd  Slates  1.  Kirkpairid;  9  TTheat.  R.  720,  733,  734,  7S5. 
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entered  a  protest  against  such  an  exercise  of  power  by  the  exec- 
utive. On  a  subsequent  occasion,  (April  20,  1822,)  the  senate 
seem  distinctly  to  have  held,  that  the  president  could  not  create 
the  office  of  minister,  and  make  appointments  to  such  an  office 
during  the  recess,  without  the  consent  of  the  senate.  By  "  va- 
cancies" they  understood  to  be  meant  vacancies  occurring  from 
death,  resignation,  promotion,  or  removal.  The  word  "  happen  " 
had  relation  to  some  casualty,  not  provided  for  by  law.  If  the 
senate  are  in  session  when  offices  are  created  by  law,  which 
have  not  as  yet  been  filled,  and  nominations  are  not  then  made 
to  them  by  the  president,  he  cannot  appoint  to  such  offices  dur- 
ing the  recess  of  the  senate,  because  the  vacancy  does  not  happen 
during  the  recess  of  the  senate.  In  many  instances,  where  offices 
are  created  by  law,  special  power  is,  on  this  very  account,  given 
to  the  president  to  fill  them  during  the  recess ;  and  it  was  then 
said,  that  in  no  other  instances  had  the  president  filled  such  va- 
cant offices,  without  the  special  authority  of  law.^        NX' 

§  1560.  The  next  section  of  the  second  article  is :  "  He  (the 
president)  shall  from  time  to  time  give  to  the  congress  informa- 
tion of  the  state  of  the  union,  and  recommend  to  their  consider- 
ation such  measures  as  he  shall  judge  necessary  and  expedient. 
He  may,  on  extraordinary  occasions,  convene  both  houses,  or 
cither  of  them ;  and,  in  case  of  a  disagreement  between  them, 
with  respect  to  the  time  of  adjournment,  he  may  adjourn  them 
to  such  time  as  he  shall  think  proper.  He  shall  receive  ambas- 
sadors and  other  public  ministers.  He  shall  take  care  that  the* 
laws  be  faithfully  executed ;  and  shall  commission  all  the  offi- 
cers of  the  United  States." 

§  1561.  The  first  part,  relative  to  the  president's  giving  infor- 
mation and  recommending  measures  to  congress,  is  so  consonant 
with  the  structure  of  the  executive  departments  of  the  colonial 
and  state  governments,  with  the  usage  and  practice  of  other  free 
governments,  with  the  general  convenience  of  congress,  and  with 
a  dile  share  of  responsibility  on  the  part  of  the  executive,  that  it 
may  well  be  presumed  to  be  above  all  real  objection.  From  the 
nature  and  duties  of  the  executive  department,  he  must  possess 
more  extensive  sources  of  information,  as  well  in  regard  to 
domestic  as  foreign  affairs,  than  can  belong  to  congress.     The 


^  Sergeant  on  Const,  ch.  S9,  (ch.  31) ;  2  Executivo  Joamal,  p.  415,  500;  S  Exoca- 
tive  Journal,  297. 
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liuc  workings  of  the  laws ;  the  dH'ects  in  the  nature  or  arrange- 
ments of  the  general  Hyiitems  of  trade,  finance,  and  justice;  and 
the  military,  naval,  and  civil  establishments  of  the  union,  are 
more  readily  seen,  and  more  constantly  under  the  view  of  the 
executive,  than  they  can  pos(iibly  be  of  any  other  department. 
Tlicrc  iri  great  wisdom,  therefore,  in  not  merely  allowing,  but  in 
requiring  the  president  to  lay  before  congress  all  facta  and  infor- 
mation which  may  assist  their  deliberations ;  and  in  enabling 
him  at  once  to  point  out  the  evil  and  to  suggest  the  remedy.  He 
ia  thu!t  justly  made  responsible,  not  merely  for  a  due  administra- 
tion of  the  existing  systems,  but  for  due  diligence  and  examina- 
tion into  the  means  of  improving  them.^ 

^  15G'2.  The  power  to  coivvenc  congress  on  extraordinary  oc- 
casions is  iniliripcnsable  to  the  proper  operations  and  even  safety 
of  the  government.  Occasions  may  occur  in  the  recess  of  con- 
gresH,  requiring  the  government  to  take  vigorous  measures  to 
repel  foreign  aggressions,  depredations,  and  direct  hostilities ; 
to  provide  adequate  means  to  mitigate  or  overcome  unexpected 
calamities ;  to  suppress  insurrections;  and  to  provide  for  innu- 
merable other  important  exigencies,  arising  out  of  the  intercourse 
and  revolutions  among  nations.^ 

§  15G3.  The  power  to  adjourn  congress  in  cases  of  disagree- 
ment is   equally  indispensable ;  since  it  is  the  only  peaceable 
way  of  terminating  a  controversy  which  can  lead  to  nothing  but 
distraclion  in  the  public  councils.^ 
r  §  15G4.  On  the  other  hand,  the  duty  imposed  upon  bim  to 

1  Si>c  I  Turk.  Bliirk.  Comm.  App.  34.1,  344,  345 ;  The  FedenUiit,  No.  78 ;  Kiiwl« 
on  Con<l.  <'h.  IS,  |i.  171.  The  pmrticc  in  the  time  of  President  Wuhington  and  Pro*- 
dcni  Jiilin  Ailums  win,  for  the  ]>re»iileiit,  at  iho  opening  of  each  sciuion  orcongieu,  to 
meet  liotli  hoiiHC«  in  [icivon  and  delii'Cr  n  speech  (o  ihcm,  containinf;  hii  Tiewi  on 
pulilic  iifTiuni  and  liis  rcrammendatiuns  of  mcaHurei.  On  other  oecaaiona,  be  iloiplj 
edilrunavd  written  mesaa^s  lo  ttiem,  or  either  of  them,  according  to  Ibc  natara  of  iha 
■netuafK.  To  the  Kpcci'lK's  thn?  miulc  a  H-ritlen  aniiiTcr  was  ^ren  \ij  each  house ;  and 
thus  an  opporinnity  won  aflunlinl,  )>j  the  opponents  of  the  adminiBtnitiun,  to  iCTiew  Ita 
whole  poliry  in  a  finjjle  delate  on  the  nniiwer.  Tliat  practice  was  ilisrontinoed  bj 
President  JoH'cnKin,  who  n(Idn>«scd  all  his  com mun [rati ana  to  congniss  lij  written 
messages  ;  and  to  these  no  answers  were  relumed.*  The  pmctieo  thus  inlroduccd  hy 
hlin  has  been  crcr  sinrc  exclusive!;  pursuc<1  by  all  succeeding  presidents ;  whether 
for  the  lietter  has  been  EraTcly  doubted  hy  some  of  our  moilt  distinguished  stalvamen. 

■  .See  1  Tuck.  Black.  Cunitu.  App.  343,  344, 345 ;  Tho  Federalist,  Xo.  TB ;  Rawle 
onC«n,«t.  ch.  16,  p.  171. 

•  Ibid.  

•  Rswleoti  Conit.  ch.  10,  p.  in,  ITS,  178. 
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take  care  that  the  laws  be  faithfully  executed,  follows  out  the 
strong  injunctions  of  his  oath  of  office,  that  he  will  "  preserve, 
protect,  and  defend  the  constitution."  The  great  object  of  the 
executive  department  is  to  accomplish  this  purpose  ;  and  without 
it,  be  the  form  of  government  whatever  it  may,  it  will  be  utterly 
worthless  for  offence  or  defence  ;  for  the  redress  of  grievances  or 
the  protection  of  rights;  for  the  happiness,  or  good  order,  or 
safety  of  the  people. 

§  1565.  The  next  power  is  to  receive  ambassadors  and  other 
public  ministers.  This  has  been  already  incidentally  touched. 
A  similar  power  existed  under  the  confederation ;  but  it  was 
confined  to  receiving  "  ambassadors,"  which  word,  in  a  strict 
sense,  (as  has  been  already  stated,)  comprehends  the  highest 
grade  only  of  ministers,  and  not  those  of  an  inferior  character. 
The  policy  of  the  United  States  would  ordinarily  prefer  the  em- 
ployment of  the  inferior  grades ;  and  therefore  the  description  is 
properly  enlarged,  so  as  to  include  all  classes  of  ministers.^  Why 
the  receiving  of  consuls  was  not  also  expressly  mentioned,  as 
the  appointment  of  them  is  in  the  preceding  clause,  is  not  easily 
to  be  accounted  for,  especially  as  the  defect  of  the  confederation 
on  this  head  was  fully  understood.^  The  power,  however,  may 
be  fairly  inferred  from  other  parts  of  the  constitution  ;  and  indeed 
seems  a  general  incident  to  the  executive  authority.  It  has  con- 
stantly been  exercised  without  objection ;  and  foreign  consuls  have 
never  been  allowed  to  discharge  any  functions  of  office,  until 
they  hate  received  the  exequatur  of  the  president.®  Consulsi 
indeed,  arc  not  diplomatic  functionaries,  or  political  representa- 
tives of  a  foreign  nation ;  but  are  treated  in  the  character  of 
mere  commercial  agents.^ 

§  1566.  The  power  to  receive  ambassadors  and  ministers  is  al- 
ways an  important^  and  sometimes  a  very  delicate  function ;  since 
it  constitutes  the  only  accredited  medium,  through  which  negotia- 
tions and  friendly  relations  are  ordinarily  carried  on  with  foreign 
powers.  A  government  may  in  its  discretion  lawfully  refuse  to 
receive  an  ambassador,  or  other  minister,  without  its  affording 


1  Tho  Federalist,  No.  42.  *  Ibid. 

*  Bawle  on  Const,  ch.'  24,  p.  224,  225. 

*  Ibid. ;  1  Kent's  Comm.  Lect.'2,  p.  40  to  44;  The  Indian  Chief,  3  Rob.  R.  22 ; 
The  Bcllo  Conmncs,  6  Wheat.  R.  152,  168;  llveash  v.  Buker,  3  Maulc  &  Selw.  B. 
284. 
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any  just  cause  of  war.  But  it  would  generally  be  deemed  an 
unfriendly  act,  and  might  provoke  hostilities,  unless  accompanied 
by  conciliatory  explanations.  A  refusal  is  sometimes  made  on 
the  ground  of  the  bad  character  of  the  minister,  or  his  former 
offensive  conduct,  or  of  the  special  subject  of  the  embassy  not 
being  proper,  or  convenient  for  discussion.^  This,  however,  is 
rarely  done.  But  a  much  more  delicate  occasion  b,  when  a  civil 
war  breaks  out  in  a  nation,  and  two  nations  are  formed,  or  two 
parties  in  the  same  nation,  each  claiming  the  sovereignty  of  the 
whole,  and  the  contest  remains  as  yet  undecided, ^^graw/e  bello. 
In  such  a  case  a  neutral  nation  may  very  properly  withhold  its 
recognition  of  the  supremacy  of  either  party,  or  of  the  existence 
of  two  independent  nations ;  and  on  that  account  refuse  to 
receive  an  ambassador  from  either.^  It  is  obvious  that  in  such 
cases  the  simpler  acknowledgment  of  the  minister  of  either  party, 
or  nation,  might  be  deemed  taking  part  against  the  other ;  and 
thus  as  affording  a  strong  countenance,  or  opposition  to  rebellion 
and  civil  dismemberment.  On  this  account,  nations,  placed  in 
such  a  predicament,  have  not  hesitated  sometimes  to  declare  war 
against  neutrals,  as  interposing  in  the  war;  and  have  made 
them  the  victims  of  their  vengeance,  when  they  have  been  anx- 
ious to  assume  a  neutral  position.  The  exercise  of  this  prerog- 
ative of  acknowledging  new  nations,  or  ministers,  is,  therefore, 
under  such  circumstances,  an  executive  function  of  great  deli- 
cacy, which  requires  the  utmost  caution  and  deliberation.  If 
the  executive  receives  an  ambassador  or  other  minister,  as  the 
representative  of  a  new  nation,  or  of  a  party  in  a  civil  war  in  an 
old  nation,  it  is  an  acknowledgment  of  the  sovereign  authority 
de  facto  of  such  new  nation  or  party.  If  such  recognition  is 
made,  it  is  conclusive  upon  the  nation,  unless  indeed  it  can  be 
reversed  by  an  act  of  congress  repudiating  it.  If,  on  the  other 
hand,  such  recognition  has  been  refused  by  the  executive,  it  is 
said,  that  congress  may,  notwithstanding,  solemnly  acknowledge 
the  sovereignty  of  the  nation,  or  party.^  These,  however,  are 
propositions  which  have  hitherto   remained   as   abstract   state- 

1  1  Kent's  Comm.  Lcct.  2,  p.  39 ;  Ruthcrforth's  Instit.  B.  2,  ch.  9,  §  20 ;  Grotias, 
Lib.  2,  ch.  8,  §  1,3,  4. 

2  Kent's  Comm.  Lcct.  2,  p.  39 ;  Rawlc  on  Const,  ch.  20,  p.  195 ;  Gtlston  v.  HcH/t^  3 
"Wlieat.  R.  324 ;  Cm'ted  States  v.  Palmer,  3  Wheat.  R.  630  ;  Serg.  on  Const,  ch.  28,  p. 
324,  325,  (2nd  edit.)  ch.  30,  p.  336,  337,  338. 

'  Rawlo  on  Constitution,  ch.  20,  p.  195,  196. 
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ments  under  the  constitution;  and,  therefore,  can  be  propounded, 
not  as  absolutely  true,  but  as  still  open  to  discussion,  if  they 
should  ever  arise  in  the  course  of  our  foreign  diplomacy.  The 
constitution  has  expressly  invented  the  executive  with  power  to 
receive  ambassadors,  and  other  ministers.  It  has  not  expressly 
invested  congress  with  the  power,  either  to  repudiate,  or  acknowl- 
edge them.^  At  all  events,  in  the  case  of  a  revolution,  or  dis- 
memberment of  a  nation,  the  judiciary  cannot  take  notice  of  any 
new  government  or  sovereignty,  until  it  has  been  duly  recognized 
by  some  other  department  of  the  government,  to  whom  the 
power  is  constitutionally  confided.^ 

§  1567.  That  a  power  so  extensive  in  its  reach  over  our  foreign 
relations  could  not  be  properly  conferred  on  any  other  than  the 
executive  department,  will  admit  of  little  doubt.  That  it  should 
be  exclusively  confided  to  that  department,  without  any  partici- 
pation of  the  senate  in  the  functions,  (that  body  being  conjointly 
entrusted  with  the  treaty-making  power,)  is  not  so  obvious. 
Probably  the  circumstance  that  in  all  foreign  governments  ^  the 
power  was  exclusively  confided  to  the  executive  department,  and 
the  utter  impracticability  of  keeping  the  senate  constantly  in  ses- 
sion, and  the  suddenness  of  the  emergencies  which  might  require 
the  action  of  the  government^  conduced  to  the  establishment  of 
the  authority  in  its  present  form.*  It  is  not,  indeed,  a  power 
likely  to  be  abused,  though  it  is  pregnant  with  consequences^ 
often  involving  the  question  of  peace  or  war.  And,  in  our  own 
short  experience,  the  revolutions^  in  France,  and  the  revolutions- 
in  South  America,  have  already  placed  us  in  situations  to  feel 
its  critical  character,  and  the  necessity  of  having  at  the  head  of 


^  It  is  surprising,  that  the  Federalist  shoald  have  treated  the  power  of  receiving  anu 
bassadors  and  other  public  ministers,  as  an  executive  function  of  little  intrinsic  impor- 
tance. Its  language  is,  "  This,  though  it  has  been  a  rich  theme  of  declamation,  is  more 
a  matter  of  dignity,  than  of  authority.  It  is  a  circumstance  which  will  be  without  conse- 
quence in  the  administration  of  the  government.  And  it  was  far  more  convenient  that  it 
should  be  arranged  in  this  manner,  than  that  there  should  be  a  necessity  of  convening 
the  legislature,  or  one  of  its  branches,  upon  every  arrival  of  a  foreign  minister,  though 
it  were  merely  to  take  the  place  of  a  departed  predecessor."    The  Federalist,  No.  69. 

2  United  States  v.  Palmer,  3  Wheat.  R.  610,  634,  643 ;  Iloyt  v.  Geiston,  3  Wheat.  R. 
246,  323,  324 ;  Rose  v.  HinuJy,  4  Cranch,  441 ;  The  Divina  Fastora,  4  Wheat.  K.  52» 
and  note  65 ;  The  Neustra  Senora  de  \a  Caridad,  4  Wheat.  R.  497. 

'  See  1  Black.  Comm.  253. 

«  The  Federalist,  No.  69. 

VOL.  n.  36 
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the  government  an  executive  of  sober  jndgmenti  enlightened 
views,  and  firm  and  exalted  patriotbm.^ 

§  1568.  As  incidents  to  the  power  to  receive  ambafeadoni  and 
foreign  ministers,  the  pr^ident  is  understood  to  possess  the  power 
to  refuse  them,  and  to  dismiss  those  who,  having  been  reoelved, 
become  obnoxious  to  censure,  or  unfit  to  be  allowed  the  privilege 
by  their  improper  conduct,  or  by  political  events.'  While,  bow* 
ever,  they  are  permitted  to  remain,  as  public  functionaries,  they 
are  entitled  to  all  the  immunities  and  rights  which  the  law  of  na- 
tions has  provided  at  once  for  their  dignity,  their  independenoey 
and  their  inviolability.^ 

§  1569.  There  are  other  incidental  powers  belonging  to  the  ex- 
ecutive department,  which  are  necf^sarily  implied  from  the  natoie 
of  the  functions  which  are  confided  to  it  Among  these  most 
necessarily  be  included  the  power  to  perform  them  without  any 
obstruction  or  impediment  whatsoever.  The  president  cannot, 
therefore,  be  liable  to  arrest,  imprisonment,  or  detention,  while 
he  is  in  the  discharge  of  the  duties  of  his  office ;  and  for  this  pn^ 
pose  his  person  must  be  deemed,  in  civil  cases  at  least,  to  possess 
an  official  inviolability.  In  the  exercise  of  some  of  his  political 
powers  he  is  to  use  his  own  discretion, -and  is  accctantable  only 
to  his  country  and  to  his  own  conscience.  His  decision  in  rela- 
tion to  these  powers  is  subject ^to  no  control,  and  his  discretion, 
when  exercised,  is  conclusive.  But  he  has  no  authority  to  control 
other  officers  of  the  government  in  relation  to  the  duties  imposed 
upon  them  by  law,  in  cases  not  touching  his  political  powers.^ 

§  1570.  In  the  year  1793,  President  Washington  thought  it 
bis  duty  to  issue  a  proclamation,  forbidding  the  citizens  of  the 
United  States  to  take  any  part  in  the  hostilities  then  existing  be- 
tween Great  Britain  and  France;  warning  them  against  carrying 
goods  contraband  of  war;  and  enjoining  upon  them  an  entire 
abstinence  from  all  acts  inconsistent  with  the  duties  of  neu- 
trality.^   This  proclamation  had  the  unanimous  approbation  .of 

1  See  5  Marshairs  Life  of  Washington,  ch.  6,  p.  398,  399,  404,  405,  411, 41S;  1 
Tack.  Black.  Comm.  App.  341. 

«  See  5  Marshall's  Life  of  Washington,  ch.  6,  p.  443,  444;  7  Wait's  State  Pi4)ers, 
282,  283,  302. 

*  1  Kent's  Comm.  Lect.  2,  p.  37,  38,  39. 

*  Marimry  v  Madison^  1  Cranch,  137  ;  8.  c.  2  Peters's  Cond.  R.  276,  277. 

*  1  Wait's  American  State  Papers,  44. 


CH.  XXXVir.]  EXECUTIVE  —  INCIDENTAL  POWEBS.  423 

his  cabinet^  Being,  however,  at  variance  with  the  popular  pas- 
sions and  prejudices  of  the  day,  this  exercise  of  incidental 
authority  was  assailed  with  uncommon  vehemence,  and  was 
denied  to  be  constitutional.  It  seems  wholly  unnecessary  now 
to  review  the  grounds  of  the  controversy,  since  the  deliberate 
sense  of  the  nation  has  gone  along  with  the  exercise  of  the 
power,  as  one  properly  belonging  to  the  executive  duties.*  If  the 
president  is  bound  to  see  to  the  execution  of  the  laws  and  trea- 
ties of  the  United  States ;  and  if  the  duties  of  neutrality,  when 
the  nation  has  not  assumed  a  belligerent  attitude,  are  by  the  law 
of  nations  obligatory  upon  it,  it  seems  difficult  to  perceive  any 
solid  objection  to  a  proclamation,  stating  the  facts,  and  admon- 
ishing the  citizens  of  their  own  duties  and  responsibilities.^ 

§  1571.  We  have  seen  that  by  law  the  president  possesses  the 
right  to  require  the  written  advice  and  opinions  of  his  cabinet 
ministers,  upon  all  questions  connected  with  their  respective  de- 
partments. But  he  does  not  possess  a  like  authority  in  regard 
to  the  judicial  department  That  branch  of  the  government  can 
be  called  upon  only  to  decide  controversies,  brought  before  them 
in  a  legal  form ;  and  therefore  are  bound  to  abstain  from  any 
extra-judicial  opinions  upon  points  of  law,  even  though  solemnly 
requested  by  the  executive.* 

§  1572.   The  remaining  section  of  the  fourth  article,  declaring 
that  the  president,  vice-president,  and  all  civil  officers  of  the  Uni 
ted  States  shall  be  liable  to  impeachment,  has  been  already  fully 
considered  in  another  place.     And  thus  is  closed  the  examina- 


1  5  Marshall's  Life  of  Washinj^on,  ch.  6,  p.  404,  408. 

^  Rawlc  on  Const,  ch.  20,  p.  197.  The  learned  reader,  who  wishes  to  rcvieF  the 
whole  (i^roand,  will  find  it  treated  in  a  masterly  manner  in  the  letters  of  Pacificus,  writ- 
ten by  Mr.  Hamilton  in  favor  of  the  power,  and  in  the  letters  of  Helvidins,  written  by 
Mr.  Madison  against  it.  They  will  both  bo  found  in  the  edition  of  the  Federalist, 
printed  at  Washington  in  1818,  and  in  Hallowell  in  1826,  in  the  Appendix. 

'  1  Tucker's  Black.  Comm.  App.  346.  Both  houses  of  congress,  in  their  answers  to 
the  president's  speech  at  the  ensuing  session,  approved  of  his  conduct  in  issuing  the  pro- 
clamation. 1  Tucker's  Black.  Comm.  App.  346.  [The  delivering  up  of  criminals  is 
an  incidental  power,  under  treaties.  See  Jonathan  RoUbMs  com,  .  Mr.  Marshall's 
Speech,  5  Wheaton's  R.  App.  &c. ;  Id.  25,  26,  27,  28.] 

*  5  Marshall's  Life  of  Washington,  ch.  6,  p.  433,  441  ;  Sei^.  on  Const,  ch.  29,  [ch. 
31].  See  also  Haybum's  case,  2  Dall.  R.  409,  410,  and  note  ;  Marhury  v.  Madison,  1 
Cranch,  137, 171.  President  Washington,  in  1793,  requested  the  opinion  of  the  judges 
of  the  supremo  court  upon  the  construction  of  the  treaty  with  France,  of  1778;  but 
they  declined  to  give  any  opinion,  upon  the  ground  stated  in  the  text.  5  Marshall's 
Life  of  Washington,  ch.  6,  p.  433,  441. 
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tion  of  the  rights,  powers,  and  duties  of  the  executive  depart- 
ment Unless  my  judgment  has  been  unduly  biased,  I  think  it 
will  be  found  imponaible  to  hold  from  this  part  of  the  constitu- 
tion a  tribute  of  profound  respect,  if  not  of  the  liveliest  admira- 
tion. All  that  seems  desirable  in  order  to  gratify  the  hopes, 
secure  the  reverence,  and  sus^tain  the  dignity  of  the  nation,  is, 
that  it  should  always  be  occupied  by  a  man  of  elevated  talents, 
of  ripe  virtues,  of  incorruptible  integrity,  and  of  tried  patriotism  ; 
one,  who  shall  forgot  his  own  interests,  and  remember,  that  he 
represents  not  a  party,  but  the  whole  nation ;  one,  whose  fame 
may  be  tested  with  posterity,  not  upon  the  false  eulogies  of 
favorites,  but  upon  the  solid  meAt  of  having  preserved  the  glory, 
and  enhanced  the  prosperity  of  the  country.' 


'  Inronsoiucnrcof  Freaidcnt  Juckson'ii  MiiHi(^,ni)gntivm^IIieB[uikof  the  Uiutcd 
State*,  July  10.  1833,  in  which  ho  ndvtinrci  tho  dortrine,  that  Iho  docuions  mmle  hj 
other  dfpanmcDia  of  ihu  pivcmmciit,  inclo'Iinf;  the  Juilii'inry,  nnd  even  hy  his  pnNlB- 
ccs!iiir!>  in  ofllcc  iti  n]>jin)vinjr  tti«-d,  an  not  oliligutorj  on  him  ;  the  cjueBtion  has  bfon  • 
good  ilenl  opilntcd  liy  stntemnen  nnd  cunstitntional  1nwyi;n.  The  following  extract  from 
■  letlcr.wrictenhyMr.MnilisiintoMr.  C.J.  InKCreoll.oD  the  aSth  of  June,  1831,  con- 
tains reuuntiij;  on  this  Buliject,  worthyof  tbcjudjpncnt  of  thul  gtcat  man. 

"  The  cliarip}  of  iacoQRislvney  liciwecn  my  olijoction  to  the  eotigtiturionalitj  of  such  a 
hnnli,  in  1791,  and  my  aiaent,  in  IPIT,  tama  to  the  queslion  bow  for  legislative  prace 
dents,  e:ipounding  Iho  eonstitnlion,  ouj-lit  to  guide  succeeding  legislature*,  kud  to 
overrule  individual.opinions. 

"Some  obscurity  lias  been  llirown  over  Iho  question,  by  confounding  it  with  dw 
respect  due  from  unc  legislature,  lo  laws  passed  by  preceding  legislamns.  But  tho  two 
cases  are  csacntiatly  different.  A  constitution,  lieing  ilerived  from  a  Enperror  nslhorit;^, 
is  to  be  expounded  nnd  obcycil,  not  contioltvd  or  voriud  hy  the  aulionlinaic  uuthoritj  of 
a  ic;;i.s!aturc.  A  Ltw,  on  the  otlu:r  bond,  rcstin|>  on  no  liijilRT  autbority,  than  that  pos- 
sessed by  every  sueccssive  legislature  ;  its  expediency,  as  well  as  its  meaning,  is  widun 
the  m-o]ie  of  the  Intter. 

"  Tliu  case  in  question  bus  its  true  antilogy,  in  the  obligation  ariitin^  from  judicial 
-cxfiosiiions  of  the  law  on  Buecet-dintj:  Judges,  l!ic  constitution  being  a  law  to  tbc  It^iota- 
tor,  Bs  tbo  law  is  a  rule  of  derision  to  ibo  jud^o. 

"And  wbj  an  judicial  jircccdents,  when  formed  on  due  discussion  and  consideralioD, 
and  <1elibcrately  sanctioned  by  ivvicws  and  rcpciilions,  ivgnrded  a»  of  binding  inSneiiM, 
orroiherurnuthoritatireform,  in  settling  the  meaning  of  a  Inw!  It  most  be  answered, 
1st,  because  it  is  a  icasonablv  and  csiublislied  axiom,  and  tlia  good  of  society  reqalma, 
tlint  the  rulesof  conduct  of  its  memliers,  should  be  certain  and  known,  which  would  not 
tw  the  enac  ifany  jiulgc,  disregarding  the  decisions  of  his  predecessors,  should  Tarylba 
lulcof  law,  according  to  bis  individunl  iulcq>rctation  of  it.  Misern  est  servitus  nbi  joi 
nut  vagum  aut  ineognilum.  ad,  becausu  an  exposition  of  the  law  publicly  made,  and 
TC|)cnte<lly  confirmed  by  the  constitntcd  autbority,  carries  with  it,  by  fair  inference,  the 
sanction  of  those,  who,  bavin);  mailc  tho  bin-  through  ibcir  legislative  or^n,  appear 
under  such  cuvamslanccs,  to  have  determined  its  meaning  through  their  judiciur 


"Can 


t  be  of  less  consequence,  that  the  meaning  of  a  constitution  should  be  ftxti 
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and  known,  than  that  the  meaning  of  a  law  should  be  so  ?  Can,  indeed,  a  law  be  fixed 
in  its  meaning  and  operation,  unless  the  constitution  be  so  ?  On  the  contrary,  if  a  par- 
ticular legislature,  differing  in  the  construction  of  the  constitution,  from  a  series  of  pre- 
ceding constructions,  proceed  to  act  on  that  difference,  they  not  only  introduce  uncer- 
tainty and  instability  in  the  constitution,  but  in  the  laws  thcmselTCs ;  inasmuch  as  all 
laws,  preceding  the  new  construction  and  inconsistent  with  it,  are  not  only  annulled  for 
the  future,  but  virtually  pronounced  nullities  from  the  beginning. 

"  But,  it  is  said,  that  the  legislator  having  sworn  to  support  the  constitution,  must  sup- 
port it  in  his  own  construction  of  it,  however  different  from  that  put  on  by  his  predeces- 
sors, or  whatever  be  the  consequences  of  the  construction.  And  is  not  the  judge  under 
the  same  oath  to  support  the  law  ?  yet,  has  it  ever  been  supposed,  that  ho  was  required, 
or  at  liberty,  to  disregard  all  precedents,  however  solemnly  repeated  and  regularly 
observed ;  and  by  giving  effect  to  his  own  abstract  and  individual  opinions,  to  disturb 
the  established  course  of  practice  in  the  business  of  the  community  ?  Has  the  wisest 
and  most  conscientious  judge  ever  scrupled  to  acquiesce  in  decisions,  in  which  he  has 
been  overruled  by  the  matured  opinions  of  the  majority  of  his  colleagues ;  and  subse- 
quently to  conform  himself  thereto,  as  to  authoritative  expositions  of  the  law  ?  And  is 
it  not  reasonable  that  the  same  view  of  the  official  oath  should  be  taken  by  a  legislator, 
acting  under  the  constitution,  which  is  his  guide,  as  is  taken  by  a  judge,  acting  under 
the  law,  which  is  his  ? 

"  There  is,  in  fact  and  in  common  understanding,  a  necessity  of  regarding  a  course  of 
practice,  as  above  characterized,  in  the  light  of  a  legal  rule  of  interpreting  a  law ;  and 
there  is  a  like  necessity  of  considering  it  a  constitutional  rule  of  interpreting  a  constitu- 
tion. 

"  That  there  may  be  extraordinary  and  peculiar  circumstances  controlling  the  rule  in 
both  cases,  may  bo  admitted ;  but  with  such  exceptions,  the  rule  will  force  itself  on  the 
practical  judgment  of  the  most  ardent  theorist.  Ho  will  find  it  impossible  to  adhere  to, 
and  act  officially  upon  his  solitary  opinions,  as  to  the  meaning  of  the  law  or  constitu- 
tion, in  opposition  to  a  construction  reduced  to  practice,  during  a  reasonable  period  of 
time ;  more  especially,  where  no  prospect  existed  of  a  change  of  construction  by  the 
public  or  its  agents.  And  if  a  reasonable  period  of  time,  marked  with  the  usual  sanc- 
tions, would  not  bar  the  individual  prerogative,  there  could  be  no  limitation  to  its  exer- 
cise, although  the  danger  of  error  must  increase  with  the  increasing  oblivion  of  explan- 
atory circumstances,  and  with  the  continual  changes  in  the  import  of  words  and 
phrases. 

"  Let  it  then  be  left  to  the  decision  of  every  intelligent  and  candid  judge,  which,  on  the 
whole,  is  most  to  be  relied  on  for  the  true  and  safe  construction  of  a  constitution ;  that 
which  has  the  uniform  sanction  of  successive  legislative  bodies  through  a  period  of 
years,  and  under  the  varied  ascendency  of  parties ;  or  that  which  depends  upon  the 
opinions  of  every  new  legislature,  heated  as  it  may  be  by  the  spirit  of  party,  eager  in  the 
pursuit  of  some  favorite  object,  or  led  astray  by  the  eloquence  and  address  of  popular 
statesmen,  themselves,  perhaps,  under  the  influence  of  the  same  misleading  causes. 

"  It  was  in  conformity  with  the  view  here  taken,  of  the  respect  due  to  deliberate  and 
reiterated  precedents,  that  the  Bank  of  the  United  States,  though  on  the  original  ques- 
tion held  to  be  unconstitutional,  received  the  executive  signature  in  the  year  1817. 
The  act  originally  establishing  a  bank,  had  undei^ne  ample  discussions  in  its  passage 
through  the  several  branches  of  the  government.  It  had  been  carried  into  execution 
throughout  a  period  of  twenty  years,  with  annual  legislative  recognitions;  in  one 
instance,  indeed,  with  a  positive  ramification  of  it  into  a  new  state ;  and  with  the  entire 
acquiescence  of  all  the  local  authorities,  as  well  as  of  the  nation  at  lai^ ;  to  all  of  which 
may  be  added,  a  decreasing  prospect  of  any  change  in  the  public  opinion,  adverse  to  the 
constitutionality  of  such  an  institution.  A  veto  from  the  executive  under  these  cii^um- 
Btances,  with  an  admission  of  the  expediency  and  almost  necessity  of  the  measure^  would 

36* 
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hsre  been  a  dcftance  Co  all  the  obligntioni  dorired  fhnn  %  conne  of  precedenti,  •mount- 
ing; 10  tlic  requuice  ciidcnce  of  the  natioD&l  jadf^mt  and  intentiDD. 

"  It  hu  been  intended  (tut  iha  anthorily  of  pivccdenu  wu  in  that  cua  inrnlidated, 
by  the  coruidcrntion  tbnt  they  proTcd  only  a  rcipect  for  the  itipnlated  daraiion  of  tha 
bank,  wiih  a  tolcraiion  of  it,  ontil  the  taw  should  expire,  and  by  the  mcing  Tota  givoit 
In  the  iciuUo  by  the  vicc-piMident  in  1811,  SKiinst  a  bill  for  eatabliihing  a  national 
bank,  tlie  vote  being  cxpreuly  given  on  the  ground  of  nnconitiCutionality.  Bat  if  the 
law  iiscir  1TM  uaroiutitHtional,  the  atipuUtion  wai  void,  and  coold  not  be  conatitntioa- 
ally  fuMUcd  or  tolerated.  And  aa  to  die  ni^^ive  of  the  senate,  by  the  caating  vote  of 
ibo  pivniding  officer  ;  it  ia  a  fact  well  andcralood  at  the  time,  that  it  reanlted  not  finin 
an  equality  of  opinions  in  that  asiembly  on  the  power  of  congraa  to  eatabliih  a  bank, 
but  from  a  junction  of  thou,  who  admitted  the  powor,  bnl  diaapproved  the  plan,  with 
thoae  who  denied  the  power.  On  a  simpla  qnoation  of  coiutitntiaiiality,  Iheni  wat  k 
dciided  tiuijority  in  favor  of  it." 

There  ia  alio  a  very  n}gent  argument  on  the  same  aide,  in  Mr.  Webiter'a  fpoecJt 
in  the  tcnaH-,  in  July,  lS3a,  on  tho  veto  nuaaage  of  the  pretideot. 
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CHAPTER  XXXVIIL 

judiciary  —  organization  and  powers. 

§  1573.  The  order  of  the  subject  next  conducts  us  to  the  con- 
sideration of  the  third  article  of  the  constitution,  which  embraces 
the  organization  and  powers  of  the  judicial  department   . 

§  1574.  The  importance  of  the  establishment  of  a  judicial  de- 
partment in  the  national  government  has  been  already  inciden- 
tally discussed  under  other  heads.  The  want  of  it  constituted 
one  of  the  vital  defects  of  the  confederation.^  And  every  gov- 
ernment must,  in  its  essence,  be  unsafe  and  unfit  for  a  free  peo- 
ple, where  such  a  department  does  not  exist,  with  powers  coex- 
tensive with  those  of  the  legislative  department.^  Where  there 
is  no  judicial  department  to  interpret,  pronounce,  and  execute  the 
law,  to  decide  controversies,  and  to  enforce  rights,  the  govern- 
ment must  either  perish  by  its  own  imbecility,  or  the  other  de- 
partments of  government  must  usurp  powers,  for  the  purpose  of 
commanding  obedience,  to  the  destruction  of  liberty.^  The  will 
of  those,  who  govern,  will  become,  under  such  circumstances,  ab- 
solute and  despotic ;  and  it  is  wholly  immaterial,  whether  power 
is  vested  in  a  single  tyrant,  or  in  an  assembly  of  tyrants.  No 
remark  is  better  founded  in  human  experience,  than  that  of  Mon- 


^  Tho  Federalist,  No.  22 ;  Cohens  v.  Virginia,  6  Wheat.  R.  388  ;  1  Kent's  Comm. 
Lcct.  14,  p.  277. 

2  The  Federalist,  No.  80;  1  Kent's  Comm.  I^ct.  14,  p.  277  ;  Cohens  v.  Mrginia,  6 
Wheat.  R.  384;  2  Wilson's  Law  Lect.  ch.  3,  p.  201  ;  3  Elliot's  Deb.  143;  Osborne  y. 
Bank  of  The  United  States,  9  Wheat.  U.  818,  819.  Mr.  Jnstice  Wilson  has  traced  out, 
with  much  minuteness  of  detail,  the  nature  and  character  of  the  judical  department  in 
ancient,  as  well  as  modem  nations,  and  especially  in  Kngland ;  and  a  perusal  of  his 
remarks  will  be  found  full  of  instruction.    2  Wilson's  Law  Lect.  ch.  3,  p.  201,  &c. 

'  1  Kent's  Comm.  Lect.  14,  p.  277.  It  has  been  finely  remarked  by  Mr.  Chief  Justice 
Marshall,  that  "  the  judicial  department  has  no  will  in  any  case.  Judicial  power,  as 
contradistinguished  from  the  power  of  the  laws,  has  no  existence.  Courts  are  the  mere 
instruments  of  the  law,  and  can  will  nothing.  When  they  are  said  to  exercise  a  discre- 
tion, it  is  a  more  legal  discretion,  a  discretion  to  be  exercised  in  discerning  the  course 
prescribed  by  law ;  and,  when  that  is  discerned,  it  is  the  duty  of  the  court  to  follow  it. 
Judicial  power  is  nerer  exercised  for  the  purpose  of  giving  effect  to  the  will  of  the  judge ; 
but  always  for  the  purpose  of  giving  effect  to  the  will  of  the  legislature ;  or,  in  other 
words,  to  the  will  of  the  law."    Osborne  v.  Bank  of  the  United  StaUs,  9  Wheat.  B.  866 
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tesquieu,  that  "there  is  no  liberty,  if  the  judiciary  power  be  not 
separated  from  the  legislative  and  executive  powers."  ^  And  it 
is  no  less  true,  that  personal  security  and  private  property  rest 
entirely  upon  the  wisdom,  the  stability,  and  the  integrity  of  the 
courts  of  justice.^  If  that  government  can  be  truly  said  to  be 
despotic  and  intolerable,  in  which  the  law  is  vague  and  uncer- 
tain ;  it  cannot  but  be  rendered  still  more  oppressive  and  more 
mischievous,  when  the  actual  administration  of  justice  is  depend- 
ent upon  caprice,  or  favor,  upon  the  will  of  rulers,  or  the  influ- 
ence of  popularity.  When  power  becomes  right,  it  is  of  little 
consequence,  whether  decisions  rest  upon  corruption,  or  weak- 
ness, upon  the  accidents  of  chance,  or  upon  deliberate  wrong. 
In  every  well  organized  government,  therefore,  with  reference  to 
the  security  both  of  public  rights  and  private  rights,  it  is  indis- 
pensable, that  there  should  be  a  judicial  department  to  ascertain, 
and  decide  rights,  to  punish  crimes,  to  administer  justice,  and  to 
protect  the  innocent  from  injury  and  usurpation.^ 

§  1575.  In  the  national  government  the  power  is  equally  as 
important,  as  in  the  state  governments.  The  laws  and  treaties 
and  even  the  constitution  of  the  United  States,  would  become  a 
dead  letter  without  it  Indeed,  in  a  complicated  government, 
like  ours,  where  there  is  an  assemblage  of  republics,  combined 
under  a  common  head,  the  necessity  of  some  controlling  judicial 
power,  to  ascertain  and  enforce  the  powers  of  the  union,  is,  if 
possible,  still  more  striking.  The  laws  of  the  whole  would  other- 
wise be  in  continual  danger  of  being  contravened  by  the  laws  of 
the  parts.*  The  national  government  would  be  reduced  to  a  ser- 
vile dependence  upon  the  states ;  and  the  same  scenes  would  be 
again  acted  over  in  solemn  mockery,  which  began  in  the  neglect, 
and  ended  in  the  ruin,  of  the  confederation.^  Power,  without  ad- 
equate means  to  enforce  it,  is  like  a  body  in  a  state  of  suspended 
animation.  For  all  practical  purposes,  it  is  as  if  its  faculties 
were  extinguished.  Even  if  there  were  no  danger  of  collision  be- 
tween the  laws  and  powers  of  the  union,  and  those  of  the  states, 


1  Montesquieu's  Spirit  of  Laws,  B.  11,  eh.  6. 

2  1  Kent's  Comm.  Lett.  14,  p.  273. 

8  Rawle  on  Constitution,  eh.  21,  p.  199. 

*  The  Federalist,  No.  22  ;  ChisJioLm  v.  Geortpi,  2  Dall.  419, 474 ;  ante,  vol.  i.  p.  246, 
247  ;  3  Elliot's  Debates,  142. 

6  See  Cohens  v.  Virginia,  6  Wheat.  R.  384  to  390:  Id.  402  to  404,  415;  OAomey 
Bank  of  UniUd  States,  9  Wheat.  R.  818,  819 ;  ante,  vol.  i.  \  266,  267. 
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it  is  utterly  impossible,  that,  without  some  superintending  judi- 
ciary establishment,  there  could  be  any  uniform  administration, 
or  interpretation  of  them.  The  idea  of  uniformity  of  decision  by 
thirteen  independent  and  coordinate  tribunals  (and  the  number 
is  now  advanced  to  twenty-four)  is  absolutely  visionary,  if  not 
absurd.  The  consequence  would  necessarily  be,  that  neither  the 
constitution,  nor  the  laws,  neither  the  rights  and  powers  of  the 
union,  nor  those  of  the  states,  would  be  the  same  in  any  two 
states.  And  there  would  be  perpetual  fluctuations  and  changes, 
growing  out  of  the  diversity  of  judgment,  as  well  as  of  local  in- 
stitutions, interests,  and  habits  of  thought^ 

§  1576.  Two  ends,  then,  of  paramount  importance,  and  fun- 
damental to  a  free  government,  are  proposed  to  be  attained  by 
the  establishment  of  a  national  judiciary.  The  first  is  a  due  ex- 
ecution of  the  powers  of  the  government;  and  the  second  is  a 
uniformity  in  the  interpretation  and  operation  of  those  powers, 
and  of  the  laws  enacted  in  pursuance  of  them.  The  power  of  in- 
terpreting the  laws  involves  necessarily  the  function  to  ascertain, 
whether  they  are  conformable  to  the  constitution,  or  not ;  and  if 
not  so  conformable,  to  declare  them  void  and  inoperative.  As 
the  constitution  is  the  supreme  law  of  the  land,  in  a  conflict  be- 
tween that  and  the  laws,  either  of  congress,  or  of  the  states,  it 
becomes  the  duty  of  the  judiciary  to  follow  that  only  which  is  of 
paramount  obligation.  This  results  from  the  very  theory  of  a  re- 
publican constitution  of  government ;  for  otherwise  the  acts  of 
the  legislature  and  executive  would  in  effect  become  supreme 
and  uncontrollable,  notwithstanding  any  prohibitions  or  limita- 
tions contained  in  the  constitution ;  and  usurpations  of  the  most 
unequivocal  and  dangerous  character  might  be  assumed,  without 
any  remedy  within  the  reach  of  the  citizens.*     The  pieople  would 

1  Martin  v.  Ilimter,  1  Wheat.  R.  304,  345  to  349 ;  The  Federalist,  No.  22. 

*  The  Federalist,  No.  78,  80,  81,  82;  1  Tack.  Black.  Comm.  App.  355,  to  360;  8 
Elliot's  Debates,  134.  This  sabject  is  very  elaborately  discossed  in  the  Federalist.  No. 
78,  from  which  the  following  extract  is  made :  — 

"  The  complete  independence  of  the  courts  of  jastice  is  peculiarly  essential  in  a  limited 
constitution.  By  a  limited  constitution,  I  understand  one,  which  contains  certain  spec- 
ified exceptions  to  the  legislative  authority ;  such,  for  instance,  as  that  it  shall  pass  no 
bills  of  attainder,  no  ex  post  facto  laws,  and  the  like.  Limitations  of  this  kind  can  be 
preserved  in  practice  no  other  way  than  through  the  medium  of  th5  courts  of  jastice ; 
whoso  duty  it  must  be  to  declare  all  acts  contrary  to  the  manifest  tenor  of  the  constitu- 
tion void.  Without  this,  all  the  reservations  of  particular  rights  or  privileges  would 
amount  to  nothing. 

"  Some  perplexity  respectiog  the  rights  of  the  courts  to  pronounce  legislative  acts 
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thus  be  at  the  mercy  of  their  rulers,  in  the  state  and  national 
governments ;  and  an  omnipotence  would  practically  exist,  like 


void,  becauBe  contrary  to  the  constitution,  has  arisen,  from  an  imagination  that  the  doc- 
trine would  imply  a  superiority  of  the  judiciary  to  the  legislative  power.  It  is  urged, 
that  the  authority  which  can  declare  the  acts  of  another  void,  must  necessarily  be  supe- 
rior to  the  one  whose  acts  may  be  declared  void.  As  this  doctrine  is  of  great  impor- 
tance in  all  the  American  constitutions,  a  brief  discussion  of  the  grounds  on  which  h 
rests  cannot  be  unacceptable. 

"  There  is  no  position  which  depends  on  clearer  principles,  than  that  every  act  of  a 
delegated  authority,  contrary  to  the  tenor  of  the  commission  under  which  it  is  exercised, 
is  void.  No  legislative  act,  therefore,  contrary  to  the  constitution,  can  be  valid.  To 
deny  this  would  be  to  affirm,  that  the  deputy  is  greater  than  his  principal ;  that  the 
servant  is  above  his  master ;  that  the  representatives  of  the  people  are  superior  to  the 
people  themselves ;  that  men,  acting  by  virtue  of  powers,  may  do  not  only  what  their 
powers  do  not  authorize,  but  what  they  forbid. 

"  If  it  l)e  said  that  the  legislative  body  are  themselves  the  constitutional  judges  of 
their  own  powers,  and  that  the  construction  they  put  upon  them  is  conclusive  upon  the 
other  departments,  it  may  bo  answered  that  this  cannot  be  the  natural  presumption, 
where  it  u<  not  to  bo  collected  from  any  particular  provisions  in  the  constitution.  It  is 
not  otherwise  to  be  supposed,  that  the  constitution  could  intend  to  enable  the  represent- 
atives of  the  people  to  substitute  their  will  to  that  of  their  constituents.  It  is  fur  more 
rational  to  suppose,  that  the  courts  were  designed  to  be  an  intermediate  body  between 
the  people  and  the  legislature,  in  order,  among  oth^^  things,  to  keep  the  latter  within 
the  limits  assigned  to  their  authority.  The  interpretation  of  the  laws  is  the  proper  and 
peculiar  province  of  the  courts.  A  constitution  is,  in  fact,  and  must  be  regarded  by  the 
judges  as  a  fundamental  law.  It  must,  therefore,  belong  to  them  to  ascertain  its  mean- 
ing, as  well  as  the  meaning  of  any  particular  act  proceeding  from  the  legislative  body. 
If  there  should  happen  to  be  an  irreconcilable  variance  between  the  two,  that  which  has 
tlie  superior  obligation  and  validity  ought,  of  course,  to  be  preferred ;  in  other  words, 
the  constitution  ought  to  be  preferred  to  the  statute ;  the  intention  of  the  people  to  the 
intention  of  their  agents. 

"  Nor  does  the  conclusion  by  any  means  suppose  a  superiority  of  the  judicial  to  the 
legislative  power.  It  only  supposes  that  the  power  of  the  people  is  superior  to  both ; 
and  that  where  the  will  of  the  legislature,  declared  in  its  statutes,  stands  in  opposition 
to  that  of  the  people,  declared  in  the  constitution,  the  judges  ought  to  be  governed  by 
the  latter  rather  than  the  former.  They  ought  to  regulate  their  decisions  by  the  funda- 
mental laws  rather  than  by  those  which  are  not  fundamental. 

"  This  exercise  of  judicial  discretion,  in  determining  between  two  contradictory  laws, 
is  exemplified  in  a  familiar  instance.  It  not  uncommonly  happens  that  there  are  two 
statutes  existing  at  one  time,  clashing  in  whole  or  in  part  with  each  other,  and  neither 
of  them  containing  any  repealing  clause  or  expression.  In  such  a  case,  it  is  the  pror- 
ince  of  the  courts  to  liquidate  and  fix  their  meaning  and  operation ;  so  far  as  they  can, 
by  any  fair  construction,  be  reconciled  to  each  other,  reason  and  law  conspire  to  dictate 
that  this  should  be'  done ;  where  this  is  impracticable,  it  becomes  a  matter  of  neces- 
sity to  give  effect  to  one,  in  exclusion  of  the  other.  The  rule  which  has  obtained  in 
the  courts  for  determining  their  relative  validity  is,  that  the  last,  in  order  of  time, 
shall  be  preferred  to  the  first.  But  this  is  a  mere  rule  of  construction,  not  derived 
from  any  ])08itive  law,  but  from  the  nature  and  reason  of  the  thing.  It  is  a  rule  not 
enjoined  upon  the  courts  by  legislative  provision,  but  adopted  by  themselves  as  conso- 
nant to  truth  and  propriety,  for  the  direction  of  their  conduct  as  interpreters  of  die  law. 
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that  claimed  for  the  British  Parliament  The  universal  sense  of 
America  has  decided  that,  in  the  last  resort,  the  judiciary  must 
decide  upon  the  constitutionality  of  the  acts  and  laws  of  the 
general  and  state  governments,  so  far  as  they  are  capable  of  be- 
ing made  the  subject  of  judicial  controversy.^     It  follows,  that 


They  thonght  it  reasonable  that,  between  the  interfering  acts  of  an  equal  authoritj,  that 
which  was  the  last  indication  of  its  will  should  have  the  preference. 

"  But,  in  regard  to  the  interfering  acts  of  a  superior  and  subordinate  authority,  of  an 
original  and  derivative  power,  the  nature  and  reason  of  the  thing  indicate  the  converse 
of  that  rule  as  proper  to  be  followed.  They  tench  us,  that  the  prior  act  of  a  superior 
ought  to  be  preferred  to  the  subsequent  act  of  an  inferior  and  sul)ordinatc  authority  ; 
and  that,  accordingly,  whenever  a  particular  statute  contravenes  the  constitution,  it  will 
be  the  duty  of  the  judicial  tribunals  to  adhere  to  the  latter  and  disregard  the  former. 

"  It  can  be  of  no  weight  to  say  that  the  courts,  on  the  pretence  of  a  repugnancy,  may 
substitute  their  own  pleasure  to  the  constitutional  intentions  of  the  legislature.  This 
might  as  well  happen  in  the  case  of  two  contradictory  statutes ;  or  it  might  as  well 
happen  in  every  adjudication  upon  any  single  statute.  The  courts  must  declare  the 
sense  of  the  law  ;  and  if  they  should  be  disposed  to  exercise  will  instead  of  judgmeiitf 
the  consequence  would  eriually  be  the  substitution  of  their  pleasure  to  that  of  the  legis- 
lative body.  The  observation,  if  it  proved  any  thing,  would  prove  that  there  ought  to  bo 
no  judges  distinct  from  that  body." 

The  reasoning  of  Mr.  Chief  Justice  Marshall  on  tliis  subject,  in  Cohetu  v.  Virgima, 
(6  Wheat.  H.  384  to  390,)  has  been  already  cited  at  lai^e,  antCy  vol.  i.  p.  272  to  274. 
Sec,  also,  6  Wheat.  R.  413  to  423,  and  The  Federalist,  No.  22,  on  the  same  subject. 

^  1  Kent's  Comm.  Lect.  20,  p.  420  to  426.  See,  also,  Cohans  v.  Virginia,  6  Wheat. 
R.  386  to  390.  The  reasoning  of  the  8U[)rcme  court,  in  Marhnry  v.  Madison^  (1  Cranch, 
137,)  on  this  subject  is  so  clear  and  convincing,  that  it  is  deemed  advisable  to  cite  it  ia 
this  place,  as  a  corrective  to  those  loose  and  extraordinary  doctrines,  which  sometimes 
find  their  way  into  opinions  possessing  official  influence. 

"  The  question  whether  an  act,  repugnant  to  the  constitution,  can  become  the  law  of 
the  land,  is  a  question  deeply  interesting  to  the  United  States  ;  but,  happily,  not  of  an 
intricacy  proportioned  to  ils  interest.  It  seems  only  necessary  to  recognize  certain  prin- 
ciples, supposed  to  have  l)cen  long  and  well  established,  to  decide  it.  That  the  people 
have  an  original  right  to  establish,  for  their  future  government,  such  principles  as,  in 
their  opinion,  shall  most  conduce  to  their  own  happiness,  is  the  basis  on  which  the 
whole  American  fabric  has  been  erected.  The  exercise  of  this  original  right  is  a  very 
great  exertion  ;  nor  can  it  nor  ought  it  to  l»e  frequently  repeated.  The  principles,  there- 
fore, so  established,  are  deemed  fundamental.  And  as  the  authority  from  which  tliey 
proceed  is  supreme,  and  can  seldom  act,  they  are  designed  to  be  permanent.  This 
original  and  supreme  will  organizes  the  government,  and  assigns  to  different  depart- 
ments their  respective  powers.  It  may  cither  stop  here  or  establish  certain  limits,  not 
to  be  transcended  by  those  departments. 

"  The  government  of  the  United  States  is  of  the  latter  description'.  The  powers  of 
the  legislature  are  defined  and  limited ;  and,  that  these  limits  may  not  be  mistaken  or 
forgotten,  the  constitution  is  written.  To  what  purpose  are  powers  limited,  and  to  what 
purpose  is  that  limitation  committed  to  writing,  if  these  limits  may  at  any  time  be 
passed  by  those  intended  to  be  restrained  ?  The  distinction  between  a  government  with 
limited  and  unlimited  powers  is  al)oli8hed,  if  those  limits  do  not  confine  the  persons  on 
whom  they  are  imposed,  and  if  acts  prohibited  and  acts  allowed  are  of  equal  obligation. 
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when  they  are  subjected  to  the  cognizance  of  the  judiciary,  its 
judgments  must  be  conclusive  ;  for  otherwise  they  may  be  disre- 


It  is  a  proposition  too  plain  to  be  contested,  that  the  constitation  controlB  any  legislatiTe 
act  repugnant  to  it ;  or  that  the  Icgislataro  may  alter  the  constitution  by  an  ordinaij 
act.  Between  these  alternatives  there  is  no  middle  ground.  The  constitution  is  either 
a  superior,  paramount  law,  unchangeable  by  ordinary  means,  or  it  it  on  a  lerel  with 
ordinary  le;;[islutive  acts,  and  like  other  acts,  is  alterable;  when  the  legislature  shall 
please  to  alter  it.  If  the  former  part  of  the  alternative  bo  true,  then  a  legislattve  act 
contrary  to  the  constitution,  is  not  law ;  if  the  latter  part  be  true,  then  written  constita- 
tions  arc  absurd  attempts  on  the  part  of  the  people  to  limit  a  power,  in  its  own  nature 
illimitable. 

"  Certainly  all  those  who  have  framed  written  constitutions  contemplate  them  o 
forming  the  fundamental  and  paramount  law  of  the  nation,  and,  consequently,  the  the- 
ory of  every  such  government  must  be,  that  an  act  of  the  legislature,  repugnant  to  tha 
constitution,  is  void.  This  theory  is  essentially  attached  to  a  written  constitution,  and 
is  consequently  to  be  considered  by  this  court  as  one  of  the  fundamental  principles  of 
our  society.  It  is  not,  therefore,  to  bo  lost  sight  of,  in  the  further  consideration  of  this 
8ul)ject.  If  an  act  of  the  legislature,  repugnant  to  the  constitution,  is  void,  does  it^ 
notwithstanding  its  invalidity,  bind  the  courts,  and  oblige  them  to  give  it  effect  1  Or, 
in  other  words,  though  it  be  not  law,  docs  it  constitute  a  rule  as  operative  as  if  it  was 
a  law  ?  Tliis  would  bo  to  overthrow  in  fact  what  was  established  in  theory ;  and  woold 
seem,  at  first  view,  an  absurdity  too  gross  to  be  insisted  on.  It  shall,  however,  reoeiTe 
a  more  attentive  consideration. 

"  It  is  eni])haticaUy  the  province  and  duty  of  the  judicial  department  to  say  what  tho 
law  is.  Those  who  apply  the  rule  to  particular  cases  must,  of  necessity,  expound  and 
interpret  that  rule.  If  two  laws  conflict  with  each  other,  the  courts  must  decide  on  the 
operation  of  each.  So  if  a  law  be  in  opposition  to  the  constitution ;  if  both  the  law  and 
the  constitution  apply  to  a  particular  case ;  so  that  the  court  must  either  decide  that 
case  conformably  to  the  law,  disregarding  the  constitution ;  or  conformably  to  the  con- 
stitution, disregarding  the  law ;  the  court  must  determine  which  of  these  conflicting 
rules  governs  the  case.  This  is  of  the  very  essence  of  judicial  duty.  If,  then,  the  conrts 
are  to  regard  the  constitution,  and  the  constitution  is  superior  to  any  ordinary  act  of  the 
legislature,  the  constitution,  and  not  such  ordinary  act,  must  govern  the  case  to  which 
they  both  apply.  • 

"  Those,  then,  who  controvert  the  principle,  that  the  constitution  is  to  be  considered 
in  courts,  as  a  paramount  law,  are  reduced  to  the  necessity  of  maintaining,  that  conrti 
must  close  their  eyes  on  the  constitution  and  see  only  the  law.  This  doctrine  would 
subvert  the  very  foundation  of  all  written  constitutions.  It  would  declare  that  an  act, 
which,  according  to  the  principles  and  theory  of  our  government,  is  entirely  void,  is  yet 
in  practice  completely  obligatory.  It  would  declare  that,  if  the  legislature  shall  do  what 
is  expressly  forbidden,  such  act,  notwitlistanding  the  express  prohibition,  is  in  reality 
effectual.  It  would  be  giving  to  the  legislature  a  practical  and  real  onmipotence,  with 
the  same  breath  which  professes  to  restrict  their  powers  within  narrow  limits.  It  is 
prescribing  limits,  and  declaring  that  these  limits  may  be  passed  at  {Measure.  That  it 
thus  reduces  to  nothing  what  we  have  deemed  the  greatest  improvement  on  politica] 
institutions  —  a  written  constitution  —  would  of  itself  be  sufficient  in  America,  where 
written  constitutions  have  been  viewed  with  so  much  reverence,  for  rejecting  the  con- 
struction. But  the  peculiar  expressions  of  the  constitution  of  the  Unitc^d  States  famish 
additional  arguments  in  favor  of  its  rejection. 

"  The  judicial  power  of  the  United  States  is  extended  to  all  cases,  arising  nnder  the 
constitution.    Could  it  bo  the  intention  of  those,  who  gave  this  power,  to  say,  that*  lit 
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garded,  and  the  acts  of  the  legislature  and  executive  enjoy  a  se- 
cure and  irresistible  triumph.^     To  the  people  at  large,  therefore, 

using  it,  tho  constitntion  should  not  be  looked  into  1  That  a  case  arising  under  the 
constitQtion  should  be  decided  without  examining  the  instrument,  under  which  it  arises  ? 
This  is  too  extravagant  to  be  maintained.  In  some  cases,  then,  the  constitntion  must 
be  looked  into  by  the  jadgcs.  And  if  thej  can  open  it  at  all,  what  part  of  it  are  they 
forbidden  to  read  or  to  obey  ? 

''  There  are  many  other  parts  of  the  constitution,  which  senre  to  illnstrato  this  subject. 
It  is  declared,  that '  no  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state.' 
Suppose  a  duty  on  the  export  of  cotton,  of  tobacco,  or  of  flour ;  and  a  suit  instituted  to 
recover  it.  Ought  judgment  to  be  rendered  in  such  a  case  ?  ought  the  judges  to  close 
their  eyes  on  the  constitution,  and  Qply  see  the  law  ?  The  constitution  declares,  that 
'  no  bill  of  attainder  or  ex  past  facto  law  shall  be  passed.'  If,  however,  such  a  bill 
should  be  passed,  and  a  person  should  be  prosecuted  under  it ;  must  the  court  condemn 
to  death  those  victims,  whom  the  constitution  endeavors  to  preserve  ?  '  No  person,*  says 
the  constitution, '  shall  be  convicted  of  treason  unless  on  the  testimony  of  two  witnesses 
to  the  same  overt  act,  or  on  confession  in  open  court.'  Hero  the  language  of  the  con- 
stitution is  addressed  especially  to  the  courts.  It  prescribes,  directly  for  them,  a  rule 
of  evidence  not  to  bo  departed  from.  If  the  legislature  should  change  that  rule,  and 
declare  one  witness,  or  a  confession  oiit  of  court,  sufficient  for  conviction,  must  the  con- 
stitutional principle  yield  to  the  legislative  act  ? 

"From  these,  and  many  other  selections,  which  might  be  made,  it  is  apparent,  that 
the  framers  of  the  constitution  contemplated  that  instrument,  as  a  rule  for  the  govern* 
ment  of  cxntrls,  as  well  as  of  the  legislature.  Why  otherwise  does  it  direct  the  judges  to 
take  an  oath  to  support  it  ?  This  oath  certainly  applies,  in  an  especial  manner,  to 
their  conduct  in  their  official  character.  How  immoral  to  impose  it  on  them,  if  they 
were  to  bo  used  as  the  instruments,  and  the  knowing  instruments  for  violating  what 
they  swear  to  support  I  The  oath  of  office,  too,  imposed  by  the  legislature,  is  com- 
pletely demonstrative  of  the  legislative  opinion  on  this  subject.  It  is  in  these  words, 
'  I  do  solemnly  swear, 'that  I  will  administer  jnstice  without  respect  to  persons,  and  do 
equal  right  to  the  poor  and  to  the  rich  ;  and  that  I  will  faithfully  and  impartially  dis- 
charge all  the  duties  incumbent  on  me  as  according  to  the  best  of  my 
abilities  and  understanding,  agreeably  to  the  con^itution,  and  laws  of  the  United  States.' 
Why  does  a  judge  swear  to  discharge  his  duties  agreeably  to  the  constitution  of  the 
United  States,  if  that  constitution  forms  no  rule  for  his  government  ?  if  it  is  closed  upon 
him,  and  cannot  be  inspected  by  him  ?  If  such  be  the  real  state  of  things,  this  is  worse 
than  solemn  mockery.    To  prescribe,  or  to  take  this  oath,  bi^omes  equally  a  crime. 

"  It  is  also  not  entirely  unworthy  of  observation,  that  in  declaring,  what  shall  be  the 
ntpreme  law  of  the  land,  the  constitution  itself  is  first  mentioned  ;  and  not  the  laws  of  the 
United  States  generally,  but  those  only,  which  shall  be  made  in  pursuance  of  the  consti- 
tution, have  that  rank.  Thus,  the  particular  phraseology  of  the  constitution  of  the  Uni- 
ted States  confirms  and  strengthens  the  principle,  supposed  to  be  essential  to  all  written 
constitutions,  that  a  law  repugnant  to  the  constitution  is  void ;  and  that  courts  as  well 
as  other  departments,  are  bound  by  that  instrument." 

'  In  the  Vii^nia  Convention,  Mr.  Patrick  Henry  (a  most  decided  opponent  of  the 
constitution  of  the  United  States)  expressed  a  strong  opinion  in  favor  of  the  right  of' 
the  judiciary  to  decide  upon  the  constitutionality  of  laws.    His  fears  were,  that  the 
national  judiciary  was  not  so  organized,  as  that  it  would  possess  an  independence  suffi- 


1  1  Kent's  Comm.  Lect.  20,  p.  420  to  426.    See,  also,  1  Tuck.  Black.  Comm.  App. 
354  to  357 ;  The  Federalist,  No.  3,  22,  80,  82 ;  2  Elliot's  Deb.  380. 
VOL.  n.  37 
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sach  an  institution  is  peculiarly  valuable ;  and  it  ought  to  be 
eminently  cherished  by  them.      On  its  firm  and  independent 
structure  they  may  repose  with  safety,  while  they  perceive  in  it 
a  faculty,  which  is  only  set  in  motion,  when  applied  to ;  bat 
which,  when  thus  brought  into  action,  must  proceed  with  com- 
petent power,  if  required  to  correct  the  error,  or  subdue  the  op* 
pression  of  the  other  branches  of  the  government^    Fortunately 
too  for  the  people,  the  function  of  the  judiciary,  in  deciding  on 
constitutional  questions,  is  not  one,  which  it  is  at  liberty  to  de<* 
cline.     While  it  is  bound  not  to  take  jurisdiction,  if  it  should 
not,  it  is  equally  true,  that  it  must  tal(e  jurisdiction,  if  it  should. 
It  cannot,  as  the  legislature  may,  avoid  a  measure,  because  it 
approaches  the  confines  of  the  constitution.    It  cannot  pass  it 
by,  because  it  is  doubtful.     With  whatever  doubt,  with  whatever 
difficulties  a  case  may  be  attended,  it  must  decide  it,  when  it 
arises  in  judgment     It  has  no  more  right  to  decline  the  exercise 
of  a  jurisdiction  which  is  given,  than  to  usurp  that  which  is  not 
given.    The  one  or  the  other  would  be  treason  to  the  constita- 
tion.2 

§  1577.   The  framers  of  the  constitution,  having  these  great 


cient  for  this  purpose.  His  language  was :  '*  The  honorable  gentlemen  did  our  jadiciaiy 
honor,  in  saying,  that  thcj  had  firmness  enough  to  counteract  the  legislature  in  somo 
cases.  Yes,  sir,  our  judges  opposed  the  acts  of  the  legislature.  Wo  have  this  land- 
mark to  guide  us.  They  had  fortitude  to  declare,  tliat  thej  were  the  judiciary,  and 
would  oppose  unconstitutional  acts.  Are  you  sure,  that  your  federal  judiciary  will  act 
thus  ?  Is  that  judiciary  so  well  constituted,  and  so  independent  of  the  other  branches, 
as  our  state  judiciary?  Where  are  your  landmarks  in  this  gOTemment'l  I  will  bo 
bold  to  say,  you  cannot  find  any.  I  take  it  as  the  highest  encomium  on  this  ooontiy, 
that  the  acts  of  the  legiskturc,  if  unconstitutional,  are  liable  to  bo  opposed  by  the  judi- 
ciary."   2  Elliot's  Debates,  248. 

1  Kawlo  on  Const,  ch.  ^1,  p.  199 ;  Id.  ch.  30,  p.  275,  276  ;  1  Wilson's  Law  Lect 
460,  461 ;  3  Elliot's  Debates,  143;  Id.  245;  Id.  280. 

^  Cohens  v.  Virginia,  6  Wheat.  R.  404  ;  1  Wilson's  Law  Lect.  461, 462.  Mr.  Jnstioe 
Johnson,  in  FuUerlon  v.  Bank  of  United  States,  1  Peters's  R.  604,  614,  says,  "  What  it 
the  course  of  prudence  and  duty,  where  these  cases  of  difficult  distribution  as  to  power 
and  right  present  tliemsclves  ?  It  is  to  yield  rather  than  to  encroach.  The  duty  ii 
reciprocal,  and  will  no  doubt  be  met  in  the  spirit  of  moderation  and  comity.  In  the 
conflicts  of  power  and  opinion,  inseparable  from  our  many  peculiar  relations,  cases  may 
occur,  in  which  the  maintenance  of  principle  and  the  constitution,  according  to  its 
innate  and  inseparable  attributes,  may  require  a  different  course ;  and  when  such  cases 
do  occur,  our  courts  must  do  their  duty."  This  is  a  yery  just  admonition,  when 
addressed  to  other  departments  of  the  government.  But  the  judiciary  has  no  authoii^ 
to  adopt  any  middle  course.  It  is  compelled,  when  called  upon,  to  decide  whether  a 
law  is  constitutional  or  not.  If  it  declines  to  declare  it  unconstitationsl,  that  is ' 
affirmance  of  its  constitutionality. 
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principles  in  view,  adopted  two  fundamental  rules  with  entire 
unanimity;  first,  that  a  national  judiciary  ought  to  be  estab- 
lished; secondly,  that  the  national  judiciary  ought  to  possess 
powers  coextensive  with  those  of  the  legislative  department.^ 
Indeed,  the  latter  necessarily  flowed  from  the  former,  and  was 
treated,  and  must  always  be  trAted,  as  an  axiom  of  political 
government.^  But  these  provisions  alone  would  not  be  suffi- 
cient to  insure  a  complete  administration  of  public  justice,  or  to 
give  permanency  to  the.  republic.  The  judiciary  must  be  so 
organized,  as  to  carry  into  complete  effect  all  the  purposes  of  its 
establishment  It  must  possess  wisdom,  learning,  integrity,  in- 
dependence, and  firmness.  It  must  at  once  possess  the  power 
and  the  means  to  check  usurpation,  and  enforce  execution  of  its 
judgments.  Mr.  Burke  has,  with  singular  sagacity  and  pregnant 
brevity,  stated  the  doctrine  which  every  republic  should  steadily 
sustain,  and  conscientiously  inculcate.  "  Whatever,"  says  he, 
''  is  supreme  in  a  state  ought  to  have,  as  much  as  possible,  its 
judicial  authority  so  constituted,  as  not  only  not  to  depend  upon 
it,  but  in  some  sort  to  balance  it.  It  ought  to  give  security  to  its 
justice  against  its  power.  It  ought  to  make  its  judicature,  as  it 
were,  something  exterior  to  the  state."  ^  The  best  manner  in 
which  this  is  to  be  accomplished,  must  mainly  depend  upon  the 
mode  of  appointment,  the  tenure  of  office,  the  compensation  of 
the  judges,  and  the  jurisdiction  confided  to  the  department  in  itd 
various  branches. 

§  1578.  Let  us  proceed,  then,  to  the  consideration  of  the  ju- 
dicial department,  as  it  is  established  by  the  constitution,  and 
see  how  far  adequate  means  are  provided  for  all  these  important 
purposes. 

§  1579.  The  first  section  of  the  third  article  is  as  follows: 
"  The  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  and  in  such  inferior  courts  as  the  congress 
may  from  lime  to  time  ordain  and  establish.  The  judges,  both 
of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during 


1  Joarn.  of  ConTention,  69,  98,  121,  137, 186,  188,  189,  212;  The  Federalist,  No. 
77,  78  ;  2  Elliot's  Debates,  380  to  394 ;  Id.  404. 

«  CoheM  T.  Virginia,  6  Wheat.  R.  884;  1  Tnck.  Bhick.  Coram.  App.  3.50;  The  Fed- 
eralist, No.  80;  2  Elliot's  Debates,  380,  390,  404 ;  3  Elliot's  Debates,  134,  143;  0$- 
bome  Y.  Bcmk  of  UmUd  SUitet,  9  Wheat.  R.  818,  819;  1  Kent's  Comm.  Lect.  14,  p. 
277. 

*  Boise's  Reflections  on  the  French  Revolation. 
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good  behavior ;  and  shall  at  stated  times  receive  for  their  services 
a  compensation,  which  shall  not  be  diminished  during  their  con- 
tinuance in  ofEce."  To  this  may  be  added  the  clause  in  the 
enumeration  of  the  powers  of  congress  in  the  first  article,  (which 
is  but  a  mere  repetition,)  that  congress  shall  have  power  *'  to  con- 
stitute tribunals  inferior  to  th^  supreme  court"  ^ 


^  It  is  manifest  that  the  oonstitation  contemplated  distinct  appointmentf  of  the  judges 
•of  the  courts  of  the  United  States.  The  judges  of  the  supreme  court  are  expressly  re- 
quired to  be  appointed  by  the  president,  by  and  with  the  adyice  and  consent  of  the  sen- 
ate. They  arc,  therefore,  expressly  appointed  for  that  court,  and  for  that  court  onlj; 
Can  they  be  constitutionally  required  to  act  as  judges  of  any  other  court  1  This  question 
(it  now  appears)  was  presented  to  the  minds  of  tlie  judges  of  the  supreme  court,  who 
-were  first  appointed  under  the  constitution ;  and  the  chief  justice  (Mir.  Jay)  and  soma 
of  his  associates  were  of  opinion  (and  so  stated  to  President  Washington,  in  1790,  in  a 
letter,  which  will  be  cited  below  at  large)  that  they  could  not  constitutionally  be  up- 
pointed  to  hold  any  other  court.  They  were,  however,  required  to  perform  the  duty  of 
circuit  judges  in  the  circuit  courts,  until  the  year  1801 ;  and  then  a  new  system  was  es- 
tablished. The  latter  was  repealed  in  1802 ;  and  the  judges  of  the  supreme  court  wero 
again  required  to  perform  duty  in  the  circuit  courts.  }n  1803,  the  point  was  direct! j 
made  before  the  supreme  court;  but  the  court  were  then  of  opinion,  that  the  practioe 
and  Rcquiescencc,  for  such  a  period  of  years,  commencing  with  the  oiiganisation  of  the 
judicial  system,  had  fixed  the  construction,  and  it  could  not  then  be  shaken.  Stmnrt  r. 
Laird f  1  Cranch's  R.  299,  309.  That  there  have,  notwithstanding,  been  many  soiif 
pics  and  doubts  upon  the  subject,  in  the  minds  of  the  judges  of  the  supreme  court,  ainoe 
that  period,  is  well  known.    See  I  Painc's  Cir.  Rep. 

We  here  insert  the  letter  of  Mr.  Chief  Justice  Jay  and  his  associates,  for  which  we 
aro  indebted  to  the  editors  of  that  excellent  work,  the  American  Jurist.  It  is  in  the 
number  for  October,  1830,  (vol.  4,  p.  294,  &c.). 

"  The  representation  alluded  to  was  in  answer  to  a  letter,  addressed  by  General 
Washington  to  the  court  upon  its  organization,  which  we  have  therefore  prefixed  to  it. 

**  *  United  States,  April  3d,  1 790. 

"  *  Gentlemen  :  I  have  always  been  persuaded,  that  the  stability  and  success  of  the 
national  government,  and  consequently  the  happiness  of  the  people  of  the  United 
:6tatc8,  would  depend,  in  a  considerable  degree,  on  the  interpretation  of  its  laws.  In 
my  opinion,  therefore,  it  is  important  that  the  judiciary  system  should  not  only  be  inde* 
pendent  in  its  operations,  but  as  perfect  as  possible  in  its  formation. 

"  'As  you  are  about  to  commence  your  first  circuit,  and  many  things  may  occur  in 
ranch  an  unexplored  field,  which  it  would  be  useful  should  be  known,  I  think  it  proper 
to  acquaint  you,  that  it  will  be  agreeable  to  me  to  receive  such  information  and  remuiki 
on  this  subject,  as  you  shall  from  time  to  time  judge  it  expedient  to  make. 

'"Geo.  Washinotok. 

"  *  The  Chief  Justice  and  Associate  Justices 
of  the  Supreme  Court  of  the  United  States.* 

"  '  Sir  :  We,  the  Chief  Justice  and  Associate  Justices  of  the  Supreme  Court  of  the 
United  States,  in  pursuance  of  the  letter  which  you  did  us  the  honor  to  write  on  the 
third  of  April  hist,  take  the  liberty  of  submitting  to  your  consideration  the  following 
remarks  on  the  "  Act  to  establish  the  judicial  courts  of  the  United  States." 

"  '  It  would  doubtless  have  been  singular,  if  a  system  so  new  and  trntried^  and  whidt 
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§  1580.   In  the  coiivention  which  framed  the  constitution,  no 
diversity  of  opinion  existed,  as  to  the  establishment  of  a  supreme 


was  necessarily  formed  more  on  principles  of  theory,  and  probable  expediency,  than 
former  experience,  had,  in  practice,  been  found  entirely  free  from  defects. 

"  *  The  particular  and  continued  attention,"which  our  oflScial  duties  called  upon  us  to 
pay  to  this  act,  has  produced  reflections  which,  at  the  time  it  was  made  and  passed,  did 
not  probably  occur  in  their  full  extent  either  to  us  or  others. 

**  *  On  comparing  this  act  with  the  constitution,  we  perceive  deviations  which,  in  our 
opinions,  are  important. 

"  *  The  first  section  of  the  third  article  of  the  constitution  declares,  that  "  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  suprant  court,  and  in  such  inferior 
courts  as  the  congress  may,  from  time  to  time,  ordain  and  establish." 

"  '  The  second  section  enumerates  the  cases  to  which  the  judicial  power  shall  extend. 
It  gives  to  the  supreme  court  original  jurisdiction  in  only  two  cases,  but  in  all  the  oth- 
ers, vests  it  with  appelate  jurisdiction  ;  and  that  with  such  exceptions,  and  under  such 
regulations,  as  the  congress  shall  make. 

"  '  It  has  long  and  very  universally  been  deemed  essential  to  the  due  administration 
of  justice,  that  some  national  court  or  council  should  be  instituted,  or  authorized  to 
examine  the  acts  of  the  ordinary  tribunals,  and  ultimately  to  affirm  or  reverse  their 
judgments  and  decrees ;  it  being  important  that  these  tribunals  should  be  confined  to 
the  limits  of  their  respective  jurisdiction,  and  that  they  should  uniformly  interpret  and 
apply  the  law  in  the  same  sense  and  manner. 

**  *  The  appellate  jurisdiction  of  the  supreme  court  enables  it  to  confine  inferior  courts 
to  their  proper  limits,  to  correct  their  involuntary  errors,  and,  in  general,  to  provide 
that  justice  be  administered  accurately,  impartially,  and  uniformly.  These  controlling 
powers  were  unavoidably  great  and  extensive ;  and  of  such  a  nature  as  to  render  their 
being  combined  with  other  judicial  powers,  in  the  same  persons,  unadvisable. 

'*  *  To  the  natural,  as  well  as  legal  incompatibility  of  ultimate  appellate  jurisdiction 
with  original  jurisdiction,  we  ascribe  the  exclusion  of  the  supreme  court  from  the  latter, 
except  in  two  cases.  Had  it  not  been  for  this  exclusion,  the  unalterable,  ever-binding 
decisions  of  this  important  court  would  not  have  been  secured  against  the  influences  of 
those  predilections  for  individual  opinions,  and  of  those  reluctances  to  relinquish  senti- 
ments publicly,  though  perhaps  too  hastily  given,  which  insensibly  and  not  unfrcquently 
infuse  into  the  minds  of  the  most  upright  men  some  degree  of  partiality  for  their  official 
and  public  acts. 

"  '  Without  such  exclusion,  no  court,  possessing  the  last  resort  of  justice,  would  have 
acquired  and  preserved  that  public  confidence,  which  is  really  necessary  to  render  the 
wisest  institutions  useful.  A  celebrated  writer  justly  observes,  that  **  next  to  doing 
right,  the  great  object  in  the  administration  of  public  justice  should  be  to  give  public 
satisfaction." 

"  '  Had  the  constitution  permitted  the  supreme  court  to  sit  in  judgment,  and  finally 
to  decide  on  the  acts  and  errors  done  and  committed  by  its  own  members,  as  judges  of 
inferior  and  subordinate  courts,  much  room  would  have  been  left  for  men,  on  certain 
occasions,  to  suspect  that  an  unwillingness  to  be  thought  and  found  in  the  wrong,  had 
produced  an  improper  adherence  to  it ;  or  that  mutual  interest  had  generated  mutual 
civilities  and  tendernesses  injurious  to  right 

"  '  If  room  had  been  left  for  such  suspicions,  there  would  have  been  reason  to  ap- 
prehend that  the  public  confidence  wonld  diminish  almost  in  proportion  to  the  number 
of  cases  in  which  the  supreme  court  might  affirm  the  acts  of  any  of  its  members. 

"  '  Appeals  are  seldom  made,  but  in  donbtfhl  cases,  and  in  which  there  is,  at  least, 
much  appeamice  of  reason  on  both  sides ;  in  sach  cases,  therefore,  not  only  the  losing 

37» 


J8  CONSTITUTIOBT  OF  THE  USTDSD  8IATE8.         .  [BOOK  IIL 

ribnnaL    The  proposition  was  nnanimonsly  adoptedL^    Id  t^ 
ipect  to  the  establishment  of  inferior  tribnnalsi  some  divcarrity 


party,  but  othen,  not  immediately  interested,  would  tometlflMi  be  M  to  doobC^  wfaeAer 
the  affirmance  was  entirely  owing  to  tbe  mere  prepoodemnee  of  il^it. 

«<  *  These,  we  presume,  were  among  the  reasons  which  indooid  theooBTaBtioii  to  cob- 
flne  the  sapreme  court,  and  consequently  its  judges,  to  iq^peUale  Jurisdictloii.  We  si^ 
'<  consequently  its  judges,"  because  the  reasons  for  the  one  ^>ply  alib  to. tike  odiflr.' 

"  '  We  are  aware  of  the  distinction  between  a  court  and  its  jndgea;  sod  are  ftr  Horn 
thinking  it  illegal  or  unconstitutional,  howeter  it  may  be  inflzpedieDl^  to  employ  IhsM 
for  other  purposes,  proTided  the  latter  purposes  be  consistent  and  compatible  widi  die 
former.  But  from  this  distinction  it  cannot,  in  our  opinions,  be  infened,  diat  die  Ja^gii 
of  the  supreme  court  may  also  be  judges  of  inforior  asd  saftowifanSi  ooutiy  aid  bs  ift 
the  same  time  both  the  eoiUrotten  and  the  amtroUid, 

** '  The  application  of  these  remarks  is  obvions.  The  dienit  oouti  if  hMAed  hf 
the  act  are  courts  inforior  and  subordinate  to  the  supreme  eonrt.  Thej  are  fwtod  with 
original  jurisdiction  in  the  cases  fh>m  which  the  sapreme  oonit  is  ezohkM ;  nA  to  «a 
it  would  appear  Tery  singular,  if  die  constitution  was  capable  of  being  iO 
to  exclude  the  court,  but  yet  admit  the  judges  of  the  conrt.  We^  for  onr  psitib 
er  the  constitntion  as  plainly  opposed  to  the  appointment  of  the  same  pefaont  to  liolh 
offices ;  nor  hare  we  any  doubts  of  their  legal  incompatibility. 

'*  'Bacon,  in  his  Abridgment,  says  that  ''offices  are  said  to  be  incompaiihie  and  Is^ 
consistent,  so  as  to  be  executed  by  one  person,  when,  fiom  tlw  mnltipttdly  of  hulaepi 
in  them,  diey  cannot  be  executed  with  care  and  ability;  or  wlieo  their  faeiqg  i«boRB> 
nate,  and  interfering  with  eadi  other,  it  induces  a  presumpdon  diej  eanttoC  be  eatec'iHd 
with  impartiality  and  honesty ;  and  this,  my  Lord  Ooke  says,  is  of  Ai 
that  if  all  offices,  dvil  and  ecdesiasdcal,  Ac.  wen  only  executed,  each  bj  diibtml ; 
song,  it  would  bo  for  the  good  of  the  commmonwealth  asd  adYanoemcnt  of  jsstiei^ 
preferment  of  deserving  men.  If  a  forester,  by  patent  for  his  Ufi,  ii  made  JnaiiQe'  ll 
eyre  of  the  same  forest,  hac  vice,  the  forestenhip  is  become  ooNf,*  for  thece  offiesi  art 
incompatible,  because  the  forester  is  under  the  correction  of  the  justice  in  ejre,  and  fct 
cannot  judge  hinuel/.  Upon  a  mandamus  to  restore  one  to  the  place  of  town  dak,  it 
was  returned,  that  he  was  elected  mayor  and  sworn,  and,  therefore,  they  dioae  another 
town  clerk ;  and  the  court  were  strong  of  opinion,  that  the  offices  were  incompatible, 
because  of  the  subordination.  A  coroner,  made  a  sherifT,  ceases  to  be  a  coroner ;  so  a 
parfton,  made  a  bishop,  and  a  judge  of  the  common  pleas,  made  a  judge  of  the  king's 
bench,"  &c. 

"  *  Other  authorities  on  this  point  might  be  added  ;  but  the  reasons,  on  whidi  they 
rest,  seem  to  us  to  require  little  elucidation  or  support. 

"  '  There  is  in  the  act  another  deviation  from  the  constitution,  which  we  think  it 
incumbent  on  us  to  mention. 

"  *  The  second  sectba  of  the  second  artide  of  the  constitution  declares,  that  the 
president  shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the  senate, "  sliall 
appoint  judges  of  the  supremo  court,  and  all  other  officers  of  the  United  States,  wliose 
appointments  are  not  therein  otherwise  provided  for." 

**  *  The  constitution  not  having  otherwise  provided  for  the  appointment  of  the  judgei 
•of  the  inforior  courts,  we  conceive  that  tho  appointment  of  some  of  them,  namely,  of  the 
drcuit  courts,  by  an  act  of  the  legislature,  is  a  departure  from  the  constitution,  and  an 
exercise  of  powers  which  constitutionally  and  exclusively  belong  to  the  president  and 
senate. 


1  Journal  of  Convention,  69,  98, 137,  186. 
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of  opinion  was  in  the  early  stages  of  the  proceedings  exhibited. 
A  proposition  to  establish  them  was  at  first  adopted.  This  was 
struck  out  by  the  vote  of  five  states  against  four,  two  being  di- 
vided; and  a  proposition  was  then  adopted,  ^Uhat  the  national 
legislature  be  empowered  to  appoint  inferior  tribunals,"  by  the 
vote  of  seven  states  against  three,  one  being  divided ;  ^  and  ulti- 
mately this  proposition  received  the  unanimous  approbation  of 
the  convention.^ 

§  1581.  To  the  establishment  of  one  court  of  supreme  and  final 
jurisdiction,  there  do  not  seem  to  have  been  any  strenuous  objec- 
tions geJ^rally  insisted  on  in  the  state  conventions,  though  many 
were  urged  against  certain  portions  of  the  jurisdiction,  proposed 
by  the  constitution  to  be  vested  in  the  courts  of  the  United  States.^ 
The  principal  question  seems  to  have  been  of  a  different  nature, 
whether  it  ought  to  be  a  distinct  coordinate  department,  or  a 
branch  of  the  legislature.  And  here  it  was  remarked  by  the  Fed- 
eralist, that  the  same  contradiction  of  opinion  was  observable 
among  the  opponents  of  the  constitution  as  in  many  other  cases. 
Many  of  those  who  objected  to  the  senate  as  a  court  of  impeach- 
ment, upon  the  ground  of  an  improper  intermixture  of  legislative 
and  judicial  functions,  were,  at  least  by  implication,  advocates 
for  the  propriety  of  vesting  the  ultimate  decision  of  all  causes  in 
the  whole,  or  in  a  part  of  the  legislative  body.^ 

§  1582.  The  arguments,  or  rather  suggestions,  upon  which 
this  scheme  was  propounded,  were  to  the  following  effect  The 
authority  of  the  supreme  court  of  the  United  States  as  a  sepa- 
rate and  independent  body,  will  be  superior  io  that  of  the  legisla- 
ture. The  power  of  construing  the  laws  according  to  the  spirit 
of  the  constitution  will  enable  that  court  to  mould  them  into 
whatever  shape  it  may  think  proper ;  especially  as  its  decisions 
will  not  be  in  any  manner  subject  to  the  revision  and  correction 


"  '  We  should  proceed,  sir,  to  take  notice  of  certain  defects  in  the  act  relative  to  ex- 
pediency, which  we  tlunk  merit  the  consideration  of  the  congress.  But,  as  these  are 
doubtless  among  the  objects  of  the  late  reference,  made  by  the  house  of  representatives 
to  the  attorney-general,  we  think  it  most  proper  to  foibear  making  any  remarks  on  this 
subject  at  present 

'*  *  We  have  the  honor  to  be,  most  respectfully, 

"  '  Sir,  your  obedient  and  humble  servants. 
« *  TlM  PiMideiit  of  Um  United  States.* " 

1  Journal  of  Convention,  69,  9S,  99, 102, 137.  *  Id.  IBS,  212. 

*  See  2  Elliot's  Debates,  380  to  427.  *  The  Federalist,  No.  81. 


440  CONSTITUTION   OP  THE  CSITED  STATES.  [BOOK  m. 

of  the  legislative  body.  This  is  as  unprecedented  as  it  is  danger- 
ous. In  Great  Britain  the  judicial  power  in  the  last  resort  resides 
in  the  house  of  lords,  which  ia  a  branch  of  the  legislature.  And 
this  part  of  the  British  government  has  been  imitated  in  the  state 
constitutions  in  general.  The  parliament  of  Great  Britain,  and 
the  legislatures  of  the  several  states,  can  at  any  time  rectify  by 
law  the  exceptionable  decisions  of  their  respective  courts.  But 
the  errors  and  usurpations  of  the  supreme  court  of  the  United 
States  will  be  uncontrollable  and  remediless.^ 

§  15S3,  The  friends  of  the  constitution,  in  answer  to  these  sug- 
gestions, replied,  that  they  were  founded  in  false  reasdfting  or  a 
misconception  of  fact  In  the  first  place,  there  was  nothing  in 
the  plan  which  directly  empowered  the  national  courts  to  constnie 
the  laws  according  to  the  spirit  of  the  constitution,  or  which  gave 
them  any  greater  latitude  in  this  respect,  than  what  was  claimed 
and  exercised  by  the  state  courts.  The  constitution,  indeed, 
ought  to  be  the  standard  of  construction  for  the  laws ;  and  wher- 
ever there  was  an  opposition,  the  laws  ought  to  give  place  to  the 
constitution.  But  this  doctrine  was  not  deduciblc  from  any  cir- 
cumstance peculiar  to  this  part  of  the  constitution,  but  from  the 
general  theory  of  a  limited  constitution ;  and,  as  far  as  it  was 
true,  it  was  equally  applicable  to  the  state  governments, 

§  1584.  So  far  as  the  objection  went  to  the  orgatuzatioQ  of 
the  supreme  court  as  a  distinct  and  independent  department  it 
admitted  of  a  different  answer.  It  was  founded  upon  the  geno^ 
al  maxim  of  requiring  a  separation  of  the  different  departments 
of  government,  as  most  conducive  to  the  preservation  of  public 
liberty  and  private  rights.  It  would  not,  indeed,  absolutely  vio- 
late that  maxim  to  allow  the  ultimate  appellate  jurisdiction  to 
be  vested  in  one  branch  of  the  legislative  body.  But  there  were 
many  urgent  reasons  why  the  proposed  organization  would  be 
preferable.  It  would  secure  greater  independence,  impartiali^, 
and  uniformity  in  the  administration  of  justice. 

§  1585.  The  reasoning  of  the  Federalist*  on  this  point  is  so 
clear  and  satisfactory,  and  presents  the  whole  argnmeat  in  so 
condensed  a  form,  that  it  supersedes  all  further  formal  discos- 


>  The  Federalin,  No.  81.  The  leaned  render  will  trace  ont,  in  labseqnent  period)  of 
oar  hiatory,  (lie  Mjae  objecdoni  revived  in  other  impoeing  fonns,  nnder  the  Mnctiwi  ^ 
men  who  have  attained  high  ucendeticf  and  dialinction  io  the  straggle*  of  pan/. 

■  The  Federsliit,  No.  81. 
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sion.  ''  From  a  body  which  had  even  a  partial  agency  in  pass- 
ing bad  laws,  we  coald  rarely  expect  a  disposition  to  temper 
and  moderate  them  in  the  application.  The  same  spirit  which 
had  operated  in  making  them,  woald  be  too  apt  to  influence  their 
construction ;  still  less  could  it  be  expected  that  men  who  had 
infringed  the  constitution  in  the  character  of  legislators,  would 
be  disposed  to  repair  the  breach  in  that  of  judges.  Nor  is  this 
all.  Every  reason  which  recommends  the  tenure  of  good  behav- 
ior for  judicial  offices  militates  against  placing  the  judiciary  pow- 
er, in  the  last  resort,  in  a  body  composed  of  men  chosen  for  a 
limited  period.  There  is  an  absurdity  in  referring  the  determin- 
ation of  causes  in  the  first  instance  to  judges  of  permanent  stand- 
ing ;  in  the  last,  to  those  of  a  temporary  and  mutable  constitu- 
tion. And  there  is  a  still  greater  absurdity  in  subjecting  the 
decisions  of  men  selected  for  the  knowledge  of  the  laws,  acquired 
by  long  and  laborious  study,  to  the  revision  and  control  of  men 
who,  for  want  of  the  same  advantage,  cannot  but  be  deficient  in 
that  knowledge.  The  members  of  the  legislature  will  rarely  be 
chosen  with  a  view  to  those  qualifications  which  fit  men  for  the 
stations  of  judges ;  and  as  on  this  account  there  will  be  great  rea- 
son to  apprehend  all  the  ill  consequences  of  defective  informa- 
tion ;  so,  on  account  of  the  natural  propensity  of  such  bodies  to 
party  divisions,  there  will  be  no  less  reason  to  fear  that  the  pes- 
tilential breath  of  faction  may  poison  the  fountains  of  justice. 
The  habit  of  being  continually  marshalled  on  opposite  sides,  will 
be  too  apt  to  stifle  the  voice  both  of  law  and  equity. 

§  1586.  '*  These  considerations  teach  us  to  applaud  the  wis- 
dom of  those  states  who  have  committed  the  judicial  power,  in  the 
last  resort,  not  to  a  part  of  the  legFslature,  but  to  distinct  and  in- 
dependent bodies  of  men.  Contrary  to  the  supposition  of  those 
whc^  have  represented  the  plan  of  the  convention,  in  this  respect, 
as  novel  and  unprecedented,  it  is  but  a  copy  of  the  constitutions 
of  New  Hampshire,  Massachusetts,  Pennsylvania,  Delaware,  Ma- 
ryland, Virginia,  North  Carolina,  South  Carolina,  and  Georgia ; 
and  the  preference  which  has  been  given  to  these  models  is  highly 
to  be  commended.^ 

§  1587.  <<  It  is  not  true,  in  the  second  place,  that  the  parliament 
of  Great  Britain,  or  the  legislatures  of  the  particular  states,  can 


^  At  the  present  time,  the  same  scheme  of  orguAiing  the  Jndicial  power  exists  sub- 
stantially in  ereiy  state  in  the  anion  except  in  New  York. 
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rectify  the  exceptionable  decisions  of  their  respective  coarts,  in 
any  other  sense  than  might  be  a  future  legislature  of  the  United 
States.  The  theory,  neither  of  the  British  nor  the  state  consti- 
tution, authorizes  the  revisal  of  a  judicial  sentence  by  a  legisla- 
tive act.  Nor  is  there  any  thing  in  the  proposed  constitationi 
more  than  in  either  of  them,  by  which  it  is  forbidden.  In  the  foi^ 
mer,  as  in  the  latter,  the  impropriety  of  the  thing,  on  the  general 
principles  of  law  and  reason,  is  the  sole  obstacle.  A  legislataiei 
without  exceeding  its  province,  cannot  reverse  a  determination 
once  made  in  a  particular  case,  though  it  may  prescribe  a  new 
rule  for  future  cases.  This  is  the  principle,  and  it  applies,  in  all 
its  consequences,  exactly  in  the  same  manner  and  extent  to  the 
state'  governments,  as  to  the  national  government,  now  under 
consideration.  Not  the  least  diflference  can  be  pointed  oat  in 
any  view  of  the  subject 

§  1588.  <^  It  may,  in  the  last  place,  be  observed,  that  the  sup- 
posed danger  of  judiciary  encroachments  on  the  legislative  au- 
thority, which  has  been  upon  many  occasions  reiterated,  is,  in 
reality,  a  phantom.  Particular  misconstructions  and  contraven- 
tions of  the  will  of  the  legislature  may  now  and  then  happen ; 
but  they  can  never  be  so  extensive  as  to  amount  to  an  inconven- 
ience, or,  in  any  sensible  degree,  to  affect  the  order  of  the  polit- 
ical system.  This  may  be  inferred  with  certainty  from  the 
general  nature  of  the  judicial  power;  from  the  objects  to  which 
it  relates;  from  the  manner  in  which  it  is  exercised;  from  its 
comparative  weakness,  and  from  its  total  incapacity  to  support 
its  usurpations  by  force.  And  the  inference  is  greatly  fortified 
by  the  consideration  of  the  important  constitutional  check,  which 
the  power  of  instituting  impeachments  in  one  part  of  the  legis- 
lative body  and  of  determining  upon  them  in  the  other,  would 
give  to  that  body  upon  the  members  of  the  judicial  department. 
This  is  alone  a  complete  security.  There  never  can  be  danger 
that  the  judges,  by  a  series  of  deliberate  usurpations  on  the  au- 
thority of  the  legislature,  would  hazard  the  united  resentment  of 
the  body  entrusted  with  it,  while  this  body  was  possessed  of  the 
means  of  punishing  their  presumption  by  degrading  them  from 
their  stations.  While  this  ought  to  remove  all  apprehensions  on 
the  subject,  it  affords,  at  the  same  time,  a  cogent  argument  for 
constituting  the  senate  a  court  for  the  trial  of  impeachments." 

§  1589.  In  regard  to  the  power  of  constituting  inferior  courts 
of  the  union,  it  is  evidently  calculated  to  obviate  the  necessity 
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of  having  recourse  to  the  supreme  court  in  every  case  of  federal 
cognizance.  It  enables  the  national  government  to  institute  or 
authorize,  in  each  state  or  district  of  the  United  States,  a  tribu- 
nal competent  to  the  determination  of  all  matters  of  national  ju- 
risdiction within  its  limits.  One  of  two  courses  only  could  be 
open  for  adoption ;  either  to  create  inferior  courts  under  the  na- 
tional authority,  to  reach  all  cases  fit  for  the  national  jurisdiction, 
which  either  constitutionally  or  conveniently  could  not  be  of 
original  cognizance  in  the  supreme  court;  or  to  confide  jurisdic* 
tion  of  the  same  cases  to  the  state  courts,  with  a  right  of  appeal 
to  the  supreme  court  To  the  latter  course  solid  objections  were 
thought  to  apply,  which  rendered  it  ineligible  and  unsatisfac* 
tory.  In  the  first  place,  the  judges  of  the  state  courts  would  be 
wholly  irresponsible  to  the  national  government  for  their  conduct 
in  the  administration  of  national  justice;  so  that  the  national  ' 
government  would  or  might  be  wholly  dependent  upon  the  good- 
will or  sound  discretion  of  the  states,  in  regard  to  the  efficiency, 
promptitude,  and  ability,  with  which  the  judicial  authority  of  the 
nation  was  administered.  In  the  next  place,  the  prevalency  of 
a  local  or  sectional  spirit  might  be  found  to  disqualify  the  state , 
tribunals  for  a  suitable  discharge  of  national  judicial  functions; 
and  the  very  modes  of  appointment  of  some  of  the  state  judges 
might  render  them  improper  channels  of  the  judicial  authority 
of  the  union.^  State  judges,  holding  their  offices  during  pleasure 
or  from  year  to  year,  or  for  other  short  periods,  would,  or  at  least 
might,  be  too  little  independent  to  be  relied  upon  for  an  inflexi- 
ble execution  of  the  national  laws.  What  could  be  done,  where 
the  state  itself  should  happen  to  be  in  hostility  to  the  national 
government,  as  might  well  be  presumed  occasionally  to  be  the 
case,  from  local  interests,  party  spirit,  or  peculiar  prejudices,  if 
the  state  tribunals  were  to  be  the  sole  depositaries  of  the  judicial 
powers  of  the  union,  in  the  ordinary  administration  of  criminal 
as  well  as  of  civil  justice  ?  Besides ;  if  the  state  tribunals  were 
thus  entrusted  with  the  ordinary  administration  of  the  criminal 
and  civil  justice  of  the  union,  there  would  be  a  necessity  for 
leaving  the  door  of  appeal  as  widely  open  as  possible.  In  pro- 
portion to  the  grounds  of  confidence  in  or  distrust  of  the  subor- 
dinate tribunals,  ought  to  be  th&  facility  or  difficulty  of  appeals. 
An  unrestrained  course  of  appeals  would  be  a  source  of  much 

1  The  Federalist,  No.  81.    See,  alto,  CoAens  r.  Fir^mio,  6  Wheat  B.  886, 387. 
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private   as  well  as  public  inconvenience.     It  would  enconrage 
iiitigation,  and  lead  to  the  most  oppressive  expenses.^    Nor  sbonld 
it  be  omitted  that  this  very  course  of  appeals  would  naturally 
lead  to  great  jealousies,  irritations,  and  collisions  between  the 
state  courts  and  the  supreme  court,  not  only  from  differences  of 
opinions,  hut  from  that  pride  of  character  and  consciousness  of 
independence,  which  would  be  felt  by  state  judges  ]K>S8es8iDg 
the  confidence  of  their  own  state  and  irresponsible  to  the  nnion.' 
§  1590.   In  considering  the  first  clause  of  the  third  section,  d^ 
daring  that  ^<  the  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  in  such  inferior  courts  as  the 
congress  may  from  time  to  time  ordain  and  establish,"  'we  are 
naturally  led  to  the  inquiry,  whether  congress  possess  any  dis* 
cretion,  as  to  the  creation  of  a  supreme  court  and  inferior  conitSi 
in  whom  the  constitutional  jurisdiction  is  to  be  vested.     This 
was  at  one  time  matter  of  much  discussion,  and  is  vital  to  the 
existence  of  the  judicial  department.     If  congress  possess  any 
discretion  on  this  subject,  it  is  obvious  that  the  judiciary,  as  a 
coordinate  department  of  the  government,  may,  at  the  \(rill  of 
congress,  be  annihilated  or  stripped  of  all  its  important  juiisdii> 
tion ;  for,  if  the  discretion  exists,  no  one  can  say  in  what  manneri 
or  at  what  time,  or  under  what  circumstances,  it  may  or  ought 
to  be  exercised.     The  whole  argument  upon  which  such  an  in- 
terpretation has  been  attempted  to  be  maintained  is,  that  the 
language  of  the  constitution,  ^'  shall  be  vested,"  is  not  imperative^ 
but  simply  indicates  the  future  tense.     This  interpretation  has 
been  overruled  by  the  supreme  court,  upon  solemn  deliberation.' 
"  The  language  of  the  third  article,"  say  the  court,  "  throughout 
is  manifestly  designed  to  be  mandatory  upon  the  legislature.    Its 
obligatory  force  is  so  imperative,  that  congress  could  not,  with* 
out  a  violation  of  its  duty,  have  refused  to  carry  it  into  opera- 


1  The  Federalist,  No.  81. 

>  ^Ir.  lUwle  bos  remarked,  that  "  the  state  tril)anal8  are  do  part  of  die  gOTeranNnfe 
of  the  United  States.  To  render  the  government  of  the  Unit^  States  dependent  oa 
them,  would  1>e  a  solecism  almost  as  great  as  to  leave  out  an  executive  power  entirelj, 
and  to  call  on  the  states  alone  to  enforce  the  laws  of  the  Union."  Bawie  on  Const. 
ch.  21,  p.  200. 

*  See  Martin  v.  Hunter,  1  Wheat.  R.  394,  316.  The  oonunentator^  in  examining 
the  stnictnre  and  jurisdiction  of  the  judicial  department,  is  compelled,  by  a  sense  of 
official  reserve,  to  coniino  his  remarks  chieflj  to  doctrines  which  ore  settled,  or  which 
have  tieen  decmc<l  incontrovertible,  leaving  others  to  bo  discossed  by  those  who 
restrained  by  such  considerations. 
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tion.  The  judicial  power  of  the  United  States  shall  be  vested 
(not  may  be  vested)  in  one  supreme  court,  and  in  such  inferior 
courts  as  congress  may,  from  time  to  time,  ordain  and  establish. 
Could  congress  have  lawfully  refused  to  create  a  supreme  court, 
or  to  vest  in  it  the  constitutional  jurisdiction  ?  '  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices 
during  good  behavior,  and  shall,  at  stated  times,  receive  for  their 
services  a  compensation,  which  shall  not  be  diminished  during 
their  continuance  in  office.'  Could  congress  create  or  limit  any 
other  tenure  of  the  judicial  office  ?  Could  they  refuse  to  pay,  at 
stated  times,  the  stipulated  salary,  or  diminish  it  during  the  con- 
tinuance in  office  ?  But  one  answer  can  be  given  to  these  ques- 
tions ;  it  must  be  in  the  negative.  The  object  of  the  constitu- 
tion was  to  establish  three  great  departments  of  government; 
the  legislative,  the  executive,  and  the  judicial  department.  The 
first  was  to  pass  laws,  the  second  to  approve  and  execute  them, 
and  the  third  to  expound  and  enforce  them.  Without  the  latter, 
it  would  be  impossible  to  carry  into  effect  some  of  the  express 
provisions  of  the  constitution.  How,  otherwise,  could  crimes 
against  the  United  States  be  tried  and  punished  ?  How,  could 
causes  between  two  states  be  heard  and  determined?  The  ju- 
dicial power  must,  therefore,  be  vested  in  some  court  by  con- 
gress ;  and  to  suppose  that  it  was  not  an  obligatioifi  binding  on 
them,  but  might,  at  their  pleasure,  be  omitted  or  declined,  is  to 
suppose  that,  under  the  sanction  of  the  constitution,  they  might 
defeat  the  constitution  itself.  A  construction  which  would  lead' 
to  such  a  result  cannot  be  sound. 

§  1591.  "  The  same  expression,  *  shall  be  vested,'  occurs  in 
other  parts  of  the  constitution,  in  defining  the  powers  of  the  other 
coordinate  branches  of  the  government  The  first  article  de- 
clares, that '  all  legislative  powers  herein  granted  shall  be  vested 
in  a  congress  of  the  United  States.'  Will  it  be  contended  that 
the  legislative  power  is  not  absolutely  vested  ?  that  the  words 
merely  refer  to  some  future  act,  and  mean  only  that  the  legisla- 
tive power  may  hereafter  be  vested?  The  second  article  de- 
clares, that  <  the  executive  power  shall  be  vested  in  a  president  of 
the  United  States  of  America.'  Could  congress  vest  it  in  any 
other  person  ?  or  is  it  to  await  their  good  pleasure,  whether  it  is 
to  vest  at  all  ?  It  is  apparent  that  such  a  construction,  in  either 
case,  would  be  utterly  inadmissible.  Why,  then,  is  it  entitled  to* 
a  better  support,  in  reference  to  the  judicial  department? 

VOL.  n.  38 
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§  1592.  '<  If,  then,  it  is  a  daty  of  congress  to  vest  the  judicial 
power  of  the  United  States,  it  is  a  daty  to  vest  the  M^kale  judir 
cial  power.  The  language,  if  imperative  as  to  one  parti  is  im- 
perative as  to  alL  If  it  were  otherwise,  this  anomaly  would  ex« 
ist,  that  congress  might  successively  refuse  to  vest  the  juriBdio 
tion  in  any  one  class  of  cases  enumerated  in  the  constitatioa, 
and. thereby  defeat  the  jurisdiction  as  to  all;  for  the  constitatuMi 
has  not  singled  out  any  class,  on  which  congress  are  bound  to 
act  in  preference  to  others. 

§  1593.  ^  The  next  consideration  is  as  to  the  courts,  in  whicli 
the  judicial  power  shall  be  vested  It  is  manifest  that  a  snjMeiiie 
court  must  be  established ;  but  whether  it  be  equally  oWigatofy 
to  establish  inferior  courts,  is  a  question  of  some  difficulty.  If 
congress  may  lawfully  omit  to  establish  inferior  courts,  it  might 
follow  that,  in  some  of  the  enumerated  cases,  the  judicial  power 
could  nowhere  exist  The  supreme  court  can  have  original  jor 
risdiction  in  two  classes  of  cases  only,  viz.  in  cases  affecting  am« 
bassadors,  other  public  ministers  and  consuls,  and  in  oaBas  lA 
which  a  state  is  a  party.  Congress  cannot  vest  any  portion  of 
judicial  power  of  the  United  States,  except  in  courts  otdained 
and  established  by  itself;  and  if,  in  any  of  the  cases  enumeiated 
in  the  constitution,  the  state  courts  did  not  then  poraess  joii** 
diction,  the  appellate  jurisdiction  of  the  supreme  court  (admitting 
that  it  could  act  on  state  court?)  could  not  reach  those  cases; 
and,  consequently,  the  injunction  of  the  constitution  that  the  ju- 
dicial power  ^  shall  be  vested^  would  be  disobeyed.  It  would 
seem  therefore  to  follow,  that  congress  are  bound  to  create  some 
inferior  courts,  in  which  to  vest  all  that  jurisdiction  which,  under 
the  constitution,  is  exclusively  vested  in  the  United  States,  and 
of  which  the  supreme  court  cannot  take  original  cognizance. 
They  might  establish  one  or  more  inferior  courts ;  they  might 
parcel  out  the  jurisdiction  among  such  courts,  from  time  to  time, 
at  their  own  pleasure.  But  the  whole  judicial  power  of  the 
United  States  should  be  at  all  times  vested,  either  in  an  original 
or  appellate  form,  in  some  courts  created  under  its  authority. 

§  1594.  <'  This  construction  will  be  fortified  by  an  attentive 
examination  of  the  second  section  of  the  third  article.  The 
words  are, '  the  judicial  power  shall  extend^  &c  Much  minute 
and  elaborate  criticism  has  been  employed  upon  these  words. 
It  has  been  argued,  that  they  are  equivalent  to  the  words  <  may 
extend,'  and  that  'extend'  means  to  widen  to  new  cases  not 
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before  within  the  scope  of  the  power.  For  the  reasons  which 
have  been  already  stated,  we  are  of  opinion  that  the  words  are 
used  in  an  imperative  sense.  They  import  an  absolute  grant  of 
judicial  power.  They  cannot  have  a  relative  signification  appli- 
cable to  powers  already  granted ;  for  the  American  people  had 
not  made  any  previous  grant  The  constitution  was  for  a  new 
government,  organized  with  new  substantive  powers,  and  not  a 
mere  supplementary  charter  to  a  government  already  existing. 
The  confederation  was  a  compact  between  states ;  and  its  struc- 
ture and  powers  were  wholly  unlike  those  of  the  national  govern- 
ment. The  constitution  was  an  act  of  the  people  of  the  United 
States  to  supersede  the  confederation,  and  not  to  be  ingrafted  on  it, 
as  a  stock  through  which  it  was  to  receive  life  and  nourishment 

§  1595.  ^<  If,  indeed,  the  relative  signification  could  be  fixed 
upon  the  term  <  extend,'  it  would  not  (as  we  shall  hereafter  see) 
subserve  the  purposes  of  the  argument,  in  support  of  which  it 
has  been  adduced.  This  imperative  sense  of  the  words,  ^  shall 
extend,'  is  strengthened  by  the  context  It  is  declared  that  '  in 
all  cases  affecting  ambassadors,  Sea,  the  supreme  court  shall  have 
original  jurisdiction.'  Could  congress  withhold  original  jurisdic- 
tion in  these  cases  from  the  supreme  court  ?  The  clause  pro- 
ceeds—  Mn  all  the  other  cases  before  mentioned  the  supreme 
court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exce[itions,  and  under  such  regulations  as  the  congress 
shall  make.'  The  very  exception  here  shows  that  the  framers  of 
the  constitution  used  the  words  in  an  imperative  sense.  What 
necessity  could  there  exist  for  this  exception,  if  the  preceding 
words  were  not  used  in  that  sense  ?  Without  such  exception 
congress  would,  by  the  preceding  words,  have  possessed  a  com- 
plete power  to  regulate  the  appellate  jurisdiction,  if  the  language 
were  only  equivalent  to  the  words  <  may  have '  appellate  jurisdic- 
tion. It  is  apparent,  then,  that  the  exception  was  intended  as  a 
limitation  upon  the  preceding  words,  to  enable  congress  to  regu- 
late and  restrain  the  appellate  power,  as  the  public  interests 
might  from  time  to  time  require. 

§  1596.  ^  Other  clauses  in  the  constitution  might  be  brought 
in  aid  of  this  construction ;  but  a  minute  examination  of  them 
cannot  be  necessary,  and  would  occupy  too  much  time.  It  will 
be  found  that  whenever  a  particular  object  is  to  be  effected,  the 
language  of  the  constitution  is  always  imperative,  and  cannot  be 
disregarded  without  violating  the  firet  principles  of  public  duty. 
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On  the  other  hand,  the  legislative  powers  are  given  in  language 
which  implies  discretion,  £i8  from  the  nature  of  legislative  power 
such  a  discretion  must  ever  be  exercised."  We  shall  presently 
see  the  important  bearing  which  this  reasoning  has  upon  the  in- 
terpretation  of  that  section  of  the  constitution  which  concerns 
•the  jurisdiction  of  the  national  tribunals. 

§  1597.   The  constitution   has  wisely  established,  that  theie 
shall  be  one  supreme  court,  with  a  view  to  uniformity  of  decis- 
ion in  all  cases  whatsoever,  belonging  to  the  judicial  departmenti 
whether  they  arise  at  the  common  law,  or  in  equity,  or  within 
the  admiralty  and  prize  jurisdiction ;  whether  they  respect  the 
•doctrines  of  mere  municipal  law,  or  constitutional  law,  or  the 
Jaw  of  nations.    It  is  obvious,  that,  if  there  were  independent 
supreme  courts  of  common  law,  of  equity,  and  of  admiralty,  a 
•diveniity  of  judgment  might,  and  almost  necessarily   would  ' 
spring  up,  not  only  as  to  the  limits  of  the  jurisdiction  of  each 
tribunal,  but  as  to  the  fundamental  doctrines  of  municipal,  con* 
stitutional,  and  public  law.     The  effect  of  this  diversity  wonld 
be,  that  a  different  rule  would  or  might  be  promulgated  on  the 
most  interesting  subjects  by  the  several  tribunals ;  and  thos  the 
citizens  be  involved  in  endless  doubts,  not  only  as  to  their  pri- 
vate rights,  but  as  to  their  public  duties.    The  constitation 
itself,  would  or  might  speak  a  different  language,  according,  to 
the  tribunal  which  was  called  upon  to  interpret  it ;  and  thas  in- 
terminable disputes  might  embarrass  the  adminbtration  of  justice 
throughout  the  whole  country.^    But  the  same  reason  did  not 

1  Dr.  Paley's  remarks,  though  general  in  their  character,  show  a  striking  coincidflnee 
of  opinion  between  the  wisdom  of  the  new  and  the  wisdom  of  the  old  world.  Spemking 
on  the  subject  of  the  necessity  of  one  supreme  appellate  tribunal,  he  says :  "Bat,  lasdy* 
if  several  courts,  coordinate  to  and  independent  of  each  other,  subsist  together  in  tha 
country,  it  seems  necessary  that  tlie  appeals  from  all  of  them  should  meet  and  tenninnfte 
in  the  same  judicature ;  in  order  that  one  supreme  tribunal,  by  whoso  final  sentence  all 
others  arc  bound  and  concluded,  may  superintend  and  preside  over  the  rest.  This  oonr 
stitution  is  necessary  for  two  purposes ;  to  preserre  a  uniformity  in  the  decisions  of  in- 
ferior courts,  and  to  maintain  to  each  the  proper  limits  of  its  jurisdiction.  Witlioirt  a 
common  superior,  different  courts  might  establish  contradictory  rules  of  a^jndicntioOy 
and  the  contradiction  bo  final  and  without  remedy ;  the  same  question  might  recetTO 
opposite  determinations,  according  as  it  was  brought  before  one  court  or  another,  and 
the  determination  in  each  be  ultimate  and  irreversible.  A  common  appellant  jnriadio- 
tion  prevents  or  puts  an  end  to  this  confusion.  For  when  the  judgments  npon  i^peab 
are  consistent,  (which  nuiy  be  expected,  while  it  is  the  same  court  which  is  at  last  le- 
sorted  to,)  the  different  courts  from  which  the  appeals  are  brought  will  be  redaoed  to  m 
like  consistency  with  one  another.  Moreover,  if  questions  arise  between  oonrta  ind»> 
pendent  of  each  other,  concerning  the  extent  and  boundaries  of  their  respective  jotiadio- 
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apply  to  the  inferior  tribunals.  These  were,  therefore,  left  en- 
tirely to  the  discretion  of  congress,  as  to  their  number,  their 
jurisdiction,  and  their  powers.  Experience  might,  and  probably 
would  show  good  grounds  for  varying  and  modifying  them  from 
time  to  time.  It  would  not  only  have  been  unwise,  but  exceed- 
ingly inconvenient  to  have  fixed  the  arrangement  of  these  courts 
in  the  constitution  itself;  since  congress  would  have  been  disa- 
bled thereby  from  adapting  them  from  time  to  time  to  the  exi- 
gencies of  the  country.^  But,  whatever  may  be  the  extent  to 
which  the  power  of  congress  reaches,  as  to  the  establishment  of 
inferior  tribunals,  it  is  clear  from  what  has  been  already  stated, 
that  all  the  jurisdiction  contemplated  by  the  constitution  must 
be  vested  in  some  of  its  courts,  either  in  an  original  or  an  appel- 
late form. 

§  1598.  We  next  come  to  the  consideration  of  those  securi- 
ties which  the  constitution  has  provided  for  the  due  independ- 
ence and  efficiency  of  the  judicial  department 

§  1599.  The  mode  of  appointment  of  the  judges  has  necessa- 
rily come  under  review,  in  the  examination  of  the  structure  and 
powers  of  the  executive  department  The  president  is  expressly 
authorized,  by  and  with  the  consent  of  the  senate,  to  appoint  the 
judges  of  the  supreme  court  The  appointment  of  the  judges  of 
the  inferior  courts  is  not  expressly  provided  for ;  but  has  either 
been  left  to  the  discretion  of  congress,  or  silently  belongs  to  the 
president,  under  the  clause  of  the  constitution  authorizing  him  to 
appoint  '<  all  .other  officers  of  the  United  States,  whose  appoint- 
ments are  not  herein  otherwise  provided  for."  *  In  the  conven- 
tion, a  proposition  at  first  prevailed  for  the  appointment  of  the 
judges  of  the  supreme  court  by  the  senate,  by  a  decided  major- 
ity.^«    At  a  later  period,  however,  upon  the  report  of  a  commit- 

tion,  as  each  will  be  desiroas  of  enlai^g  its  own,  an  aathority  whidi  both  acknowl- 
edge can  alone  adjust  the  controyersy.    Snch  a  power,  therefore,  mast  reside  some- 
where, lest  the  rights  and  repose  of  the  coontry  be  distracted  by  the  endless  opposition 
and  mutual  encroachments  of  its  courts  of  justice." 
^  See  2  Elliot's  Debates,  3S0. 

*  Whether  the  judges  of  the  inferior  courts  of  the  United  States  are  such  inferior  offi- 
cers as  the  constitution  contemplates  to  be  within  the  power  of  congress  to  prescribe  the 
mode  of  appointment  of,  so  as  to  Test  it  in  the  president  alone,  or  in  the  courts  of  law, 
or  in  the  hmds  of  departments,  is  a  point  upon  which  no  solemn  judgment  has  eyer 
been  had.  The  practical  construction  has  uniformly  been,  that  they  are  not  snch  infe- 
rior officers.  And  no  act  of  congress  prescribes  the  mode  of  their  appointment.  Se* 
the  American  Jurist  for  October,  1880,  vol.  4,  art  V.  p.  298. 

*  Journal  of  CkmTention,  69, 98, 121, 137, 186, 187, 195, 196,  211,  212. 
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tee,  the  appointment  of  the  judges  of  the  supreme  court  was 
given  to  the  presidenti  subject  to  the  advice  and  consent  of  the 
senate,  by  a  unanimous  vote.^  The  reasons  for  the  change  werCi 
doubtless,  the  same  as  those  which  led  to  the  vesting  of  other 
high  appointments  in  the  executive  department' 

§  1600.  The  next  consideration  is,  the  tenure  by  which  the 
judges  hold  their  offices.  It  is  declared  that  ^  the  judges,  both 
of  the  supreme  and  inferior  courts,  shall  hold  their  offices  dar- 
ing good  behavior."^  Upon  this  subject  the  Federalist  has 
spoken  with  so  much  clearness  and  force,  that  little  can  be  added 
to  its  reasoning.  <<  The  standard  of  good  behaviori  for  the  con- 
tinuance  in  office  of  the  judicial  magistracy,  is  certainly  one  of 
the  most  valuable  of  the  modern  improvements  in  the  {uractice  of 


1  Ibid.  325,  326;  340. 

*  The  Federalist,  No.  78.  Mr.  Chancellor  Kent  has  summed  up  the  reiioiiing  in 
fiiTor  of  an  appointment  of  the  judges  bj  the  ezecutiTe,  with  his  uiaal  ■iwuigtt. 
'•'  The  advantages  of  the  mode  of  appointment  of  public  officen,  bj  the  pieddeoft  aad 
senate,  have  been  abead/  considered.  This  mode  is  pecuUarlj  fit  and  proper,  in  i^ 
spect  to  the  judiciary  department.  The  just  and  vigorous  investigation  and  punish- 
ment of  eveiy  species  of  fraud  and  violence,  and  Ae  ezerdse  of  the  power  of  OMnpet 
ling  every  man  to  the  punctual  performance  of  his  contracts,  are  grav«  duties,  Bd  of  the 
most  popular  character,  though  the  fiuthfal  discharge  of  them  will  certainly  oonnMsd 
the  calm  approbation  of  the  judicioas  observer.  The  fittest  men  would  probably  have 
too  much  rcservcdness  of  manners  and  severity  of  morals,  to  secure  an  election  resting 
on  universal  suffrage.  Nor  can  the  mode  of  appointment  by  a  large  deliberative  assem- 
bly be  entitled  to  unqualified  approbation.  There  are  too  many  occasions,  and  too 
much  temptation  for  intrigue,  party  prejudice,  and  local  interests,  to  permit  such  a 
body  of  men  to  act,  in  respect  to  such  appointments,  with  a  sufficiently  single  and 
steady  regard  fbr  the  general  welfare.  In  ancient  Rome,  the  prffitor  was  chosen  annu- 
ally by  the  people,  but  it  was  in  the  comitia  by  centuries ;  and  the  choice  was  confined 
to  persons  belonging  to  the  patrician  order,  until  the  close  of  the  fourth  century  of  the 
city,  when  the  ofiice  was  rendered  accessible  to  the  plebeians  ;  and  when  they  became 
licentious,  sajrs  Montesquieu,  the  office  became  corrupt.  The  popular  elections  did 
very  well,  as  he  observes,  so  long  as  the  people  were  free,  and  magnanimous,  and  virtu- 
ous, and  the  public  was  without  corruption.  But  all  plans  of  government,  which  sup- 
pose the  people  will  always  act  with  wisdom  and  integrity,  are  plainly  Utopian,  and 
contrary  to  uniform  experience.  Government  must  be  framed  for  man  as  he  is,  and 
not  for  man  as  he  would  be  if  he  were  free  from  vice.  Without  referring  to  those  cases 
in  our  own  country,  where  judges  have  been  annually  elected  by  a  popular  assembly, 
we  may  take  the  less  invidious  case  of  Sweden.  During  the  diets,  which  preceded  the 
revolution  in  1722,  the  states  of  the  kingdom  sometimes  appointed  commissioners  to 
act  as  judges.  The  strongest  party,  says  Catteau,  prevailed  in  the  trials  that  came 
before  tliem ;  and  persons  condemned  by  one  tribunal  were  acquitted  by  another."  1 
Kent's  Comm.  Lect.  U,  p.  273,  274,  (2d  edition,  p.  291,  292). 

'  For  the  interpretation  of  the  meaning  of  the  words  good  behavior,  see  the  judgment 
of  Lord  Holt,  in  Harcovrt  v.  Fox,  1  Shower's  R.  426,  506,  536.  8.  c.  Shower's  Caaes 
in  Pari.  l.'iS. 
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government.  In  a  monarchy,  it  is  an  excellent  barrier  to  the  des- 
potism of  the  prince ;  in  a  republic,  it  is  a  no  less  excellent  bar- 
rier to  the  encroachments  and  oppressions  of  the  representative 
body.  And  it  is  the  best  expedient  which  can  be  devised  in  any 
government,  to  secure  a  steady,  upright,  and  impartial  adminis- 
tration of  the  laws.  Whoever  attentively  considers  the  different 
departments  of  power,  must  perceive  that,  in  a  government  in 
which  they  are  separated  from  each  other,  the  judiciary,  from  the 
nature  of  its  functions,  will  always  be  the  least  dangerous  to  the 
political  rights  of  the  constitution ;  because  it  will  be  least  in  a 
capacity  to  annoy  or  injure  them.  The  executive  not  only  dis- 
penses the  honors,  but  holds  the  sword  of  the  community.  The 
legislature  not  only  commands  the  purse,  but  prescribes  the  rules 
by  which  the  duties  and  rights  of  every  citizen  are  to  be  regula- 
ted. The  judiciary,  on  the  contrary,  has  no  influence  over  either 
the  sword  or  the  purse  ;  no  direction  either  of  the  strength  or  of 
the  wealth  of  the  society ;  and  can  take  no  active  resolution  what- 
ever. It  may  truly  be  said  to  have  neither  force  nor  will^  but 
merely  judgment;  and  must  ultimately  depend  upon  the  aid  of  the 
executive  arm,  for  the  efficacious  exercise  even  of  this  faculty. 

§  1601.  "  This  simple  view  of  the  matter  suggests  several  im- 
portant consequences.  It  proves  incontestably  that  the  judiciary 
is,  beyond  comparison,  the  weakest  of  the  three  departments  of 
power ;  that  it  can  never  attack,  with  success,  either  of  the  other 
two ;  and  that  all  possible  care  is  requisite  to  enable  it  to  defend 
itself  against  their  attacks.  It  equally  proves  that,  though  indi- 
vidual oppression  may  now  and  then  proceed  from  the  courts  of 
justice,  the  general  liberty  of  the  people  can  never  be  endangered 
from  that  quarter ;  I  mean,  so  long  as  the  judiciary  remains  truly 
distinct  from  both  the  legislature  and  executive.  For  I  agree 
that  <  there  is  no  liberty,  if  the  power  of  judging  be  not  separated 
from  the  legislative  and  executive  powers.'  It  proves  in  the  last 
place,  that  as  liberty  can  have  nothing  to  fear  from  the  judiciary 
alone  but  would  have  every  thing  to  fear  from  its  union  with 
either  of  the  other  departments ;  that,  as  all  the  effects  of  such  a 
union  must  ensue  from  a  dependence  of  the  former  on  the  latter, 
notwithstanding  a  nominal  and  apparent  separation ;  that  as, 
from  the  natural  feebleness  of  the  judiciary,  it  is  in  continual 
jeopardy  of  being  overpowered,  awed,  or  influenced  by  its  coor- 
dinate branches ;  that,  as  nothing  can  contribute  so  much  to  its 
firmness  and  independence  as  permanency  in  office j  this  quality 
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may,  therefore,  be  jastly  regarded  as  an  indispensable  ingredient 
in  its  constitution,  and,  in  a  great  ^neasnre,  as  tiie  citadel  of  the 
pnblic  jastice  and  the  public  security.'' 

§  1602.  ^  If,  then,  the  courts  of  justice  are  to  be  considered  as 
the  bulwarks  of  a  limited  constitution  against  legislative  encroach- 
ments ;  this  consideration  will  afford  a  strong  argument  for  the 
permanent  tenure  of  judicial  offices,  since  nothing  will  contribute 
so  much  as  this  to  that  independent  spirit  in  the  judges,  which 
must  be  essential  to  the  faithful  performance  of  so  arduous  a  duty. 
This  independence  of  the  judges  is  equally  requisite,  to  guaxd  the 
constitution  aiid  the  rights  of  individuals  from  the  effects  of  those 
ill  humors,  which  the  arts  of  designing  men  or  the  influence  of 
particular  conjunctures  sometimes  disseminate  among  the  people 
themselves ;  and  which,  though  the}kspeedily  give  place  to  better 
information  and  more  deliberate  reflection,  have  a  tendency,  in 
the  me^n  time,  to  occasion  dangerous  innovations  in  the  govern- 
ment, and  serious  oppressions  of  the  minor  party  in  the  oommUf 
nity.  though,  I  trust,  the  friends  of  the  proposed  constitutioo 
wiU  never  concur  with  its  enemies  in  questioning  that  fiuida* 
mental  principle  of  republican  government,  which  admits  the  right 
of  the  people  to  alter  or  abolish  the  established  constitntiOBi 
whenever  they  find  it  inconsistent  wiUi  their  happiness ;  yet  it  il 
not  to  be  inferred  from  this  principle  that  the  representatives  of 
the  people,  whenever  a  momentary  inclination  happens  to  lay  hdid 
of  a  majority  of  their  constituents,  incompatible  with  the  provis- 
ions in  the  existing  constitution,  would,  on  that  account,  be  jus* 
tifiable  in  a  violation  of  those  provisions ;  or  that  the  courts  would 
be  under  a  greater  obligation  to  connive  at  infractions,  in  this 
shape,  than  when  they  had  proceeded  wholly  from  the  cabals  of 
the  representative  body.  Until  the  people  have,  by  some  solemn 
and  authoritative  act,  annulled  or  changed  the  established  form, 
it  is  binding  upon  themselves  collectively,  as  well  as  individually ; 
and  no  presumption,  or  even  knowledge  of  their  sentiments,  can 
warrant  their  representatives  in  a  departure  from  it,  prior  to  such 
an  act  But  it  is  easy  to  see  that  it  would  require  an  uncom« 
mon  portion  of  fortitude  in  the  judges  to  do  their  duty,  as  faith- 
ful guardians  of  the  constitution,  where  legislative  invasions  of 
it  have  been  instigated  by  the  major  voice  of  the  community. 

§  1603.  "  But  it  is  not  with  a  view  to  infractions  of  the  con- 
stitution only,  that  the  independence  of  the  judges  may  be  an 
essential  safeguard  against  the  effects  of  occasional  ill-humors  in 
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the  society.  These  sometimes  extend  no  further  than  to  the  in- 
jury of  the  private  rights  of  particular  classes  of  citizens  by  un- 
just and  partial  laws.  Here,  also,  the  firmness  of  the  judicial 
magistracy  is  of  vast  importance,  in  mitigating  the  severity,  and 
confining  the  operation  of  such  laws.  It  not  only  serves  to 
moderate  the  immediate  mischiefs  of  those  which  may  have 
been  passed ;  but  it  operates  as  a  check  upon  the  legislative 
body  in  passing  them ;  who,  perceiving  that  obstacles  to  the  suc- 
cess of  an  iniquitous  intention  are  to  be  expected  from  the  scru- 
ples of  the  courts,  are  in  a  manner  compelled,  by  the  very  motive 
of  the  injustice  they  meditate,  to  qualify  their  attempts.  This  is 
a  circumstance  calculated  to  have  more  influence  upon  the  char- 
acter of  our  governments  than  but  few  may  imagine.  The  ben- 
efits of  the  integrity  and  moderation  of  the  judiciary  have  already 
been  felt  in  more  states  than  one ;  and  though  they  may  have 
displeased  those  whose  sinister  expectations  they  may  have  dis- 
appointed, they  must  have  commanded  the  esteem  and  applause 
of  all  the  virtuous  and  disinterested.  Considerate  men  of  every 
description  ought  to  prize  whatever  will  tend  to  beget  or  fortify 
that  temper  in  the  courts ;  as  no  man  can  be  sure  that  he  may 
not  be  to-morrow  the  victim  of  a  spirit  of  injustice,  by  which  he 
may  be  a  gainer  to-day.  And  every  man  must  now  feel,  that 
the  inevitable  tendency  of  such  a  spirit  is  to  sap  the  foundations 
of  public  and  private  confidence,  and  to  introduce  in  its  stead 
universal  distrust  and  distress. 

§  1604.  '^  That  inflexible  and  uniform  adherence  to  the  rights 
of  the  constitution  and  of  individuals,  which  we  perceive  to  be 
indispensable  in  the  courts  of  justice,  can  certainly  not  be  ex- 
pected from  judges  who  hold  their  offices  by  a  temporary  com- 
mission. Periodical  appointments,  however  regulated,  or  by 
whomsoever  made,  would,  in  some  way  or  other,  be  fatal  to 
their  necessary  independence.  K  the  power  of  making  them 
was  committed  either  to  the  executive  or  legislature,  there  would 
be  danger  of  an  improper  complaisance  to  the  branch  which  pos- 
sessed it ;  if  to  both,  there  would  be  an  unwillingness  to  hazard 
the  displeasure  of  either ;  if  to  the  people,  or  to  persons  chosen 
by  them  for  the  special  purpose,  there  would  be  too  great  a  dis- 
position to  consult  popularity,  to  justify  a  reliance  that  nothing 
would  be  consulted  but  the  constitution  and  the  laws. 

§  1605.  '^  There  is  yet  a  further  and  a  weighty  reason  for  the 
permanency  of  judicial  offices^  which  is  deducible  from  the  na- 
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tore  of  the  qualifications  they  require.  It  has  been  frequently 
remarked  with  great  propriety^  that  a  volnminons  code  of  laws 
is  one  of  the  inconveniences  becessarily  connected  with  the  ad« 
vantages  of  a  free  government  To  avoid  an  arbitrary  discre- 
tion in  the  courts^  it  is  indispensable,  that  they  should  be  bound 
down  by  strict  rules  and  precedents,  which  serve  to  define  and 
point  out  their  duty  in  every  particular  case  that  comes  before 
them.  And  it  will  readily  be  conceived,  from  the  variety  of  oon- 
troversiesy  which  grow  out  of  the  folly  and  wickedness  of  man* 
kind,  that  the  records  of  those  precedents  must  unavoidaUy 
swell  to  a  very  considerable  bulk,  and  must  demand  long  and 
laborious  study,  to  acquire  a  competent  knowledge  of  then. 
Hence  it  is^  that  there  can  be  but  few  men  in  the  society,  who 
will  have  sufficient  skill  in  the  laws  to  qualify  them  for  the  eta- 
tions  of  judges.  And,  making  the  proper  deductions  for  the  oi^ 
dinary  depravity  of  human  nature,  tiie  number  must  be  still 
smaller  of  those  who  unite  the  requisite  integrity  with  the  requi- 
site knowledge.  These  considerations  apprise  us,  that  the  gov- 
ernment can  have  no  great  option  between  fit  characters;  and 
that  a  temporary  duration  iu  office,  which  would  naturally  dii^ 
courage  such  characters  from  quitting  a  lucrative  line  of  practioe 
to  accept  a  seat  on  the  bench,  would  have  a  tendency  to  throw 
the  administration  of  justice  into  hands  less  able  and  less  well 
qualified  to  conduct  it  with  utility  and  dignity.  In  the  present 
circumstances  of  this  country,  and  in  those  in  which  it  is  likely 
to  be  for  a  long  time  to  come,  the  disadvantages  on  this  score 
would  be  greater  than  they  may  at  first  sight  appear;  but  it 
must  be  confessed,  that  they  are  far  inferior  to  those  which  pre- 
sent themselves  under  the  other  aspects  of  the  subject 

§  1606.  '^  Upon  the  whole,  there  can  be  no  room  to  doubt, 
that  the  convention  acted  wisely  in  copying  from  the  models 
of  those  constitutions  which  have  established  gvod  behavior  as 
the  tenure  of  judicial  offices  in  point  pf  duration ;  and  that,  so 
far  from  being  blamable  on  this  account,  their  plan  would  have 
been  inexcusably  defective,  if  it  had  wanted  this  important  feat- 
ure of  good  government  The  experience  of  Great  Britain 
affords  an  illustrious  comment  on  the  excellence  of  the  institu- 
tion." 

§  1607.  These  remarks  will  derive  additional  strength  and 
confirmation,  from  a  nearer  survey  of  the  judicial  branch  of  for^ 
eign  governments,  as  well  as  of  the  several  states  composing  the 
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union.  In  England,  the  king  is  considered  as  the  fountain  of 
justice;  not  indeed  as  the  author,  but  as  the  distributor  of  it; 
and  he  possesses  the  exclusive  prerogative  of  erecting  courts  of 
judicature,  and  appointing  the  judges.^  Indeed,  in  early  times, 
the  kings  of  England  often  in  person  heard  and  decided  causes 
between  party  and  party.  But  as  the  constitution  of  govern- 
ment became  more  settled,  the  whole  judicial  power  was  dele- 
gated to  the  judges  of  the  several  courts  of  justice ;  and  any  at- 
tempt, on  the  part  of  the  king,  now  to  exercise  it  in  person,  would 
be  deemed  a  usurpation.^  Anciently,  the  English  judges  held 
their  offices  according  to  the  tenure  of  their  commissions,  as  pre- 
scribed by  the  crown,  which  was  generally  during  the  pleasure 
of  the  crown,  as  is  the  tenure  of  office  t>f  the  Lord  Chancellor, 
the  judges  of  the  courts  of  admiralty,  and  others,  down  to  the 
present  day.  In  the  time  of  Lord  Coke,  the  barons  of  the  Ex- 
chequer held  their  offices  during  good  behavior,  while  the  judges 
of  the  other  courts  of  common  law  held  them  only  during  pleas« 
ure.^  And  it  has  been  said,  that,  at  the  time  of  the  restoration 
of  Charles  the  Second,  the  commissions  of  the  judges  were  dur- 
Ag  good  behavior.^  Still,  however,  it  was  at  the  pleasure  of  the 
crown,  to  prescribe  what  tenure  of  office  it  might  choose,  until 
after  the  revolution  of  1688 ;  and  there  can  be  no  doubt,  that  a 
monarch  so  proffigate  as  Charles  the  Second  would  avail  him- 
self of  the  prerogative,  as  often  as  it  suited  his  political  or  other 
objects.         ' 

§  1608.  It  is  certain  that  this  power  of  the  crown  must  have 
produced  an  influence  upon  the  administration  dangerous  to  pri- 
vate rights,  and  subversive  of  the  public  liberties  of  the  subjects. 
In  political  accusations,  in  an  especial  manner,  it  must  often 
have  produced  the  most  disgraceful  compliances  vi'ith  the  wishes 
of  the  crown,  and  the  most  humiliating  surrenders  of  the  rights 
of  the  accused.^    The  statute  of  13  Will.  III.  ch.  2,  provided, 


1  1  Black.  Comm.  267;  S  Hawk.  B.  2,  ch.  1,  4  If  9*  3 ;  Com.  Dig.  Prerogative,  D. 
28;  Id.  Courts,  A,;  Id.  Officers,  A.;  Id,  Justices,  A. 

s  Ibid.;  1  Woodes.  Lect.  m.  p.  87;  4  Inst.  70,  71 ;  2  Hawk.  B.  2,  ch.  1,  4  2,  3;  1 
Black.  Ck>mm.  41 ,  and  note  by  Christian. 

*  4  Coke,  Inst  ch.  12,  p.  117 ;  Id.  ch.  7,  p.  75.  The  tenure  of  o£Eice  of  the  Attorney 
and  Solicitor-General  was  at  this  period  daring  good  behaTior;  4  Coke,  Inst  117. 

*  1  Kent's  Comm.  Lect.  14,  p.  275. 

<  See  De  Lolme,  B.  2,  di.  16,  p.  350  to  354,  362.  The  State  Trials  before  the  year 
1688,  exhibit  the  most  giofls  and  painful  illustoations  of  these  remarks.    Subsenrieocj 
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that  the  commissions  of  the  judges  of  the  coarts  of  common  law 
should  not  be  as  formerly  durante  bene  placito^  but  shonld  be 
qiiam  diu  bene  se  gesserint^  and  their  salaries  be  ascertained  and 
established.  They  were  made  removable,  bowevefi  by  the  king, 
upon  the  address  of  both  houses  of  parliament,  and  their  offices 
expired  by  the  demise  of  the  king.  Afterwards,  by  a  statute  en- 
acted in  the  reign  of  George  the  Third,  at  the  earnest  recom- 
mendation of  the  king,  a  noble  improvement  was  made  in  the 
law,  by  which  the  judges  are  to  hold  their  offices  during^  good  be- 
havior, notwithstanding  any  demise  of  the  crown;  and  their  fnll 
salaries  are  secured  to  them  during  the  continuance  of  their  com* 
missions.^  Upon  that  occasion  the  monarch  made  a  declaration 
worthy  of  perpetual  remembrance,  that  <'  he  looked  npon  the  in- 
dependence and  uprightness  of  the  judges  as  essential  to  the  im- 
partial administration  of  justice;  as  one  of  &e  best  securities  of 
the  rights  and  liberties  of  his  subjects ;  and  as  most  condndve 
to  the  honor  of  the  crown."  ^  Indeed,  since  the  independence  of 
the  judges  has  been  secured  by  this  permanent  duration  of  office^ 
the  administration  of  justice  has,  with  a  single  exception,^  flowe^ 
on  in  England  with  an  uninterrupted,  and  pure,  and  nnstaineB 
current.  It  is  due  to  the  enlightened  tribunals  of  that  nation  to 
declare,  that  their  learning,  integrity,  and  impartiality,  have  com- 
manded the  reverence  and  respect,  as  well  of  America  as  En- 
rope.*  The  judges  of  the  old  parliaments  of  France  (the  judicial 
tribunals  of  that  country)  were,  before  the  revolution,  appointed 
by  the  crown ;  but  they  held  their  offices  for  life;  and  this  tenure 
of  olRcc  gave  them  substantial  independence.  Appointed  by 
the  monarch,  they  were  considered  as  nearly  out  of  his  power. 
The  most  determined  exertions  of  that  authority  against  them, 
only  showed  their  radical  independence.  They  composed  po^ 
manent  bodies  politic,  constituted  to  resist  arbitrary  innovation ; 
and  from  that  corporate  constitution,  and  from  most  of  their 
powers,  they  were  well  calculated  to  afford  both  certainty  and 


to  the  crown  was  so  general  in  state  prosecutions,  that  it  ceased  almost  to  attract  pablie 
indignation. 

1  1  Black.  Coram.  267,  268. 

3  1  Black.  Comm.  267,  268.  *  Lord  Maoctofield. 

*  De  Lolrae  lias  dwelt  on  this  subject  with  abundant  satisfaction.  (De  IjfAmn,  B.  9, 
ch.  16,  p.  363  to  365.)  The  Eulogy  of  Emcrigon  has  been  often  quoted,  and  indeed  it 
as  true  as  it  is  striking.  2  Emorigon,  67,  cited  in  1  Marshall  on  Iniiumiice, 
nary  Discourse,  p.  30,  note. 
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stability  to  the  laws.  They  had  been  a  safe  asylum  to  secure 
their  laws,  in  all  the  revolutions  of  human  opinion.  They  had 
saved  that  sacred  deposit  of  the  country  during  the  reigns  of  ar- 
bitrary princes,  and  the  struggles  of  arbitrary  factions.  They 
kept  alive  the  memory  and  record  of  the  constitution.  They 
were  the  great  security  to  private  property,  which  might  be  said 
(when  personal  liberty  had  no  existence)  to  be  as  well  guarded 
in  France  as  in  any  other  country.^ 

§  1609.  The  importance  of  a  permanent  tenure  of  office  to  • 
secure  the  independence,  integrity,  and  impartiality  of  judges, 
was  early  understood  in  France.  Louis  the  Eleventh,  in  1467, 
made  a  memorable  declaration,  that  the  judges  ought  not  to  be 
deposed  or  deprived  of  their  offices,  but  for  a  forfeiture  previously 
adjudged  and  judicially  declared  by  a  competent  tribunal.  The 
same  declaration  was  often  confirmed  by  his  successors;  and 
after  the  first  excesses  of  the  French  revolution  were  passed,  the 
same  principle  obtained  a  public  sanction.  And  it  has  now 
become  incorporated  as  a  fundamental  principle  into  the  present 
charter  of  France,  that  the  judges  appointed  by  the  crown  shall 
be  irremovable.^  Other  European  nations  have  •  followed  the 
same  example;^  and  it  is  highly  probable  tfiat  as  the  principles 
of  free  governments  prevail,  the  necessity  of  thus  establishing  the 
independence  of  the  judiciary  will  be  generally  felt  and  firmly 
provided  for.* 


1  This  IB  the  ycry  lan^age  of  Mr.  Barke  in  his  Reflections  on  the  French  Bevolu-^ 
tion.    See  also  De  Lolme,  B.  1,  ch.  12,  p.  159,  note. 

^  Merlin's  Repertoire,  art.  Juge,  No.  3. 

'  1  Kent's  Comm.  Lect.  14,  p.  275. 

*  Dr.  Paley's  remarks  on  this  subject  are  not  the  least  valuable  of  his  excellent' 
writings.    "  The  next  security  for  the  impartial  administration  of  justice,  especially  in 
decisions  to  which  government  is  a  party,  is  the  independency  of  the  judges.    As  protec- 
tion  against  every  illegal  attack  upon  the  rights  of  the  subject  by  the  servants  of  the 
crown  is  to  be  sought  for  from  these  tribunals,  the  judges  of  the  land  become  not  unfre- 
qucntiy  the  arbiters  between  the  king  and  the  people;  on  which  account  they  ought  to- 
be  independent  of  either ;  or,  what  is  the  same  thing,  equally  dependent  upon  both :  that 
is,  if  they  be  appointed  by  the  one,  they  should  be  removable  only  by  the  other.    This 
was  the  policy  which  dictated  the  memorable  improvement  in  our  constitution,  by  which 
the  judges,  who* before  the  revolution  held  their  offices  during  the  pleasure  of  the  king,, 
can  now  be  deprived  of  them  only  by  an  address  from  both  houses  of  parliament,  as  the 
most  regular,  solemn,  and  authentic  way  by  which  the  dissatisfaction  of  the  people  can 
be  expressed.    To  make  this  independency  of  the  judges  complete,  the  public  salaries 
of  their  office  ought  not  only  to  be  certain  both  in  amount  and  continuance,  but  so  liberal, 
as  to  secure  their  integrity  from  the  temptation  of  secret  bribes ;  which  liberality  will 
answer,  also,  the  farther  purpose  of  preserving  their  jurisdiction  from  contempt,  and< 
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§  IGIO.  It  has  sometimes  been  suggested  that,  though  ia  mo- 
narchical governments  tlic  independence  of  the  jadiciary  is  essen- 
tial to  guard  the  rights  of  the  subjects  from  the  injustice  and 
oppression  of  the  crown ;  yet  that  the  same  reasons  do  not  apply 
to  a  republic,  where  the  popular  will  is  suiiiciently  known,  and 
ought  always  to  be  obeyed.^  A  little  consideration  of  the  sub- 
ject will  satisfy  us  that,  so  far  from  this  being  true,  the  reasons 
in  favor  of  the  independence  of  the  judiciary  apply  with  aug- 
mented force  to  republics ;  and  especially  to  such  as  possess  a 
written  constitution,  with  defined  powers  and  limited  rights. 

§  1611.  In  the  first  place,  factions  and  parties  are  quite  as 
common  and  quite  as  violent  in  republics  as  in  monarchies  ;  and 
the  same  safeguards  are  as  indispensable  in  the  one  as  in  the 
other,  against  the  encroachments  of  party  spirit,  and  the  tyranny 
of  factions,     l^aws,  however  wholesome  or  necessary,  are  fre- 
quently the  objects  of  temporary  aversion  and  popular  odium, 
and  sometimes  of  popular  resistance,^     Nothing  is  more  facile  in 
republics  than  for  demagogues,  under  artful  pretences,  to  stir  up 
combinations  against  the  regular  exercise  of  authority.      Their 
selfish  purposes  are  too  often  interrupted  by  the  firmness  and 
independence  of  upright  magistrates,  not  to  make  them  at  all 
times  hostile  to  a  power  which  rebukes,  and  an  impartiality  which 
condemns  them.     The  judiciary,  as   the  weakest  point  in  the 
constitution  on  which  to  make  an  attack,  is  therefore  constantly 
that  to  which  they  direct  their  assaults ;  and  a  triumph  here, 
aided  by  any  momentary  popular  encouragement,  achieves  a  last- 
ing  victory  over  the  constitution  itself.     Hence,  in   republics, 
those  who  are  to  profit  by  public  commotions  or  the  prevalence 
of  faction,  are  always  the  enemies  of  a  regular  and  independent 
administration  of  justice.     They  spread  all  sorts  of  delusion,  in 
order  to  mislead  the  public  mind  and  excite  the  public  preju- 
dices.    They  know  full  well,  that  without  the  aid  of  the  people, 
their  schemes  must  prove  abortive;  and  they  therefore  employ 
every  art  to  undermine  the  public  confidence,  and  to  make  the 
people   the   instruments   of    subverting    their  own   rights    and 
liberties. 


their  characters  from  suspicion  ;  as  well  as  of  rendering  the  office  worthy  of  the  ambition 
of  men  of  eminence  in  their  profession." 

1  4  Jefferson's  Corresp.  287,  288,  289,  316,  352. 

2  1  Kent's  Comm.  Lect.  U,  p.  275. 
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§  1612.  It  is  obvious  that,  under  such  circumstances,  if  the 
tenure  of  office  of  the  judges  is  not  permanent,  they  will  soon  be 
rendered  odious,  not  because  they  do  wrong,  but  because  they 
refuse  to  do  wrong  ;  and  they  will  be  made  to  give  way  to  others, 
who  shall  become  more  pliant  tools  of  the  leading  demagogues 
of  the  day.  There  can  be  no  security  for  the  minority  in  a  free 
government,  except  through  the  judicial  department.  In  a  mon- 
archy, the  sympathies  of  the  people  are  naturally  enlisted  against 
the  meditated  oppressions  of  their  ruler;  and  they  screen  his 
victims  from  his  vengeance.  His  is  the  cause  of  one  against  the 
community.  But  in  free  governments,  where  the  majority  who 
obtain  power  for  the  moment,  are  supposed  to  represent  the  will 
of  the  people,  persecution,  especially  of  a  political  nature,  be- 
comes the  cause  of  the  community  against  one.  It  is  the  more 
violent  and  unrelenting,  because  it  is  deemed  indispensable  to 
attain  power,  or  to  enjoy  the  fruits  of  victory.  In  free  govern- 
ments, therefore,  the  independence  of  the  judiciary  becomes  far 
more  important  to  the  security  of  the  rights  of  the  citizens,  than 
in  a  monarchy;  since  it  is  the  only  barrier  against  the  oppres- 
sions of  a  dominant  faction,  armed  for  the  moment  with  power, 
and  abusing  the  influence  acquired  under  accidental  excitements, 
to  overthrow  the  institutions  and  liberties  which  have  been  the 
deliberate  choice  of  the  people.^ 

'  §  1613.  In  the  next  place,  the  independence  of  the  judiciary  is 
indispensable  to  secure  the  people  against  the  intentional,  as  w^eli 
as  unintentional  usurpations  of  the  executive  and  legislative 
departments.  It  has  been  observed  with  great  sagacity,  that 
power  is  perpetually  stealing  from  the  many  to  the  few ;  and  the 
tendency  of  the  legislative  department  to  absorb  all  the  other 
powers  of  the  government  has  always  been  dwelt  upon  by  states- 
men and  patriots  as  a  general  truth,  confirmed  by  all  human 
experience.^  If  the  judges  are  appointed  at  short  intervals, 
either  by  the  legislative  or  the  executive  department,  they  will 
naturally,  and,  indeed,  almost  necessarily  become  mere  depend- 
ents upon  the  appointing  power.  If  they  have  any  desire  to 
obtain,  or  to  hold  office,  they  will  at  all  times  evince  a  desire  to 
follow  and  obey  the  will  of  the  predominant  power  in  the  state. 
Justice  will  be  administered  with  a  faltering  and  feeble  hand. 


1  1  Kent's  Comm.  Lect.  14,  p.  275,  276. 
<  1  Wilson's  Law  Lect.  461,  462,  463. 


i 


460  CONSTITUTION  OF  THE  UNITED  STATES.  [BOOK  III* 

It  will  secure  nothing  but  its  own  place,  and  the  approbation  of 
those  who  value,  because  they  control  it  It  will  decree  what 
best  suits  the  opinions  of  the  day,  and  it  will  forget  that  the  pre- 
cepts of  the  law  rest  on  eternal  foundations.  The  rulers  and  the 
citizens  will  not  stand  upon  an  equal  ground  in  litigations.  The 
favorites  of  the  day  will  overawe  by  their  power,  or  seduce  by 
their  influence;  and  thus  the  fundamental  maxim  of  a  repubiiCi 
that  it  is  a  government  of  laws  and  not  of  men,  will  be  silently 
disproved  or  openly  abandoned.^ 

§  1614.  In  the  next  place,  these  considerations  acqnire  (as  has 
been  already  seen)  still  more  cogency  and  force  when  applied  to 
questions  of  constitutional  law.     In  monarchies,  the  only  practi- 
cal resistance  which  the  judiciary  can  present,  is  to  the  usurpa- 
tions of  a  single  department  of  the  government,  unaided,  and 
acting  for  itself.  But  if  the  executive  and  legislative  departments 
are  combined  in  any  course  of  measures,  obedience  to  their  will 
becomes  a  duty  as  well  as  a  necessity.     Thus,  even  in  the  finee 
government  of  Great  Britain,  an  act  of  parliament,  combining  as 
it  docs  the  will  of  the  crown  and  of  the  legislature,  is  absolute 
and  omnipotent.    It  cannot  be  lawfully  resisted  or  disobeyed. 
The  judiciary  is  bound  to  carry  it  into  effect  at  every  hazaidi 
even  though  it  should  subvert  private  rights  and  public  liberty.' 
But  it  is  far  otherwise  in  a  republic  like  our  own,  with  a  limited 
constitution,  prescribing  at  once  the  powers  of  the  rulers,  and  the 
rights  of  the  citizens.^     This  very  circumstance  would  seem  con- 
clusively to  show,  that  the  independence  of  the  judiciary  is  abso- 
lutely indispensable  to  preserve  the  balance  of  such  a  constita- 
tion.     In  no  other  way  can  there  be  any  practical  restraint  upon 
the  acts  of  the  government,  or  any  practical  enforcement  of  the 
rights  of  the  citizens.^     This  subject  has  been  already  examined 


^  It  is  far  from  l)ein;;  true,  that  the  gross  misconduct  of  tho  English  judges  in  many 
state  prosecutions,  while  they  hchl  their  offices  during  the  pleasure  of  the  crown,  was  ia 
compliance  only  with  the  mere  will  of  the  monarch.  On  the  contrary,  they  adminis- 
tered but  too  keenly  to  popular  vengeance,  acting  under  delusions  of  an  extraordinaiy 
nature,  sometimes  political,  sometimes  religious,  and  sometimes  arising  from  tcmporaiy 
prejudices. 

-  See  1  Black.  Comm.  9 ;  Woodeson's  Elements  of  Jurlsprudenoo,  Lect  3,  p.  48. 

»  1  Wilson's  Law  Lect.  460,  461. 

*  The  remarks  of  Mr.  Boudinot  on  this  subject,  in  a  debate  in  the  house  of  represent- 
atives,  deserves  insertion  in  this  place,  from  his  high  character  for  wisdom  and  patriot- 
ism. **  It  has  been  objected,'^  says  he,  **  that  by  adopting  the  bill  before  us,  wc  expose 
the  measure  to  be  considered  and  defeated  by  the  judiciary  of  the  United  States,  who 
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very  much  at  large,  and  needs  only  to  be  toached  in  this  place. 
No  man  can  deny  the  necessity  of  a  judiciary  to  interpret  the 
constitution  and  laws,  and  to  preserve  the  citizens  against  op- 
pression and  usurpation  in  civil  and  criminal  prosecutions.  Does 
it  not  follow,  that,  to  enable  the  judiciary  to  fulfil  its  functions, 
it  is  indispensable  that  the  judges  should  not  hold  their  offices  at 
the  mere  pleasure  of  those  whose  acts  they  are  to  check,  and,  if 
need  be,  to  declare  void  ?  Can  it  be  supposed  for  a  moment, 
that  men  holding  their  offices  for  the  short  period  of  two,  or  four, 
or  even  six  years,  will  be  generally  found  firm  enough  to  resist 
the  will  of  those  who  appoint  them,  and  may  remove  them  ? 

§  1615.  The  argument  of  those  who  contend  for  a  short  period 
of  office  of  the  judges,  is  founded  upon  the  necessity  of  a  con- 
formity to  the  will  of  the  people.  But  the  argument  proceeds 
upon  a  fallacy,  in  supposing  that  the  will  of  the  rulers  and  the 
will  of  the  people  are  the  same.  Now  they  not  only  may  be, 
but  often  actually  are  in  direct  variance  to  each  other;  No  man 
in  a  republican  government  can  doubt,  that  the  will  of  the  peo- 
ple is,  and  ought  to  be  supreme.  But  it  is  the  deliberate  will  of 
the  people,  evinced  by  their  solemn  acts,  and  not  the  momentary 
ebullitions  of  those  who  act  for  the  majority,  for  a  day,  or  a 
a  month,  or  a  year.  The  constitution  is  the  will,  the  deliberate 
will  of  the  people.  They  have  declared  under  what  circum- 
stances, and  in  what  manner  it  shall  be  amended  and  altered ; 
and  until  a  change  is  effected  in  the  mariner  prescribed,  it  is  de- 
clared that  it  shall  be  the  supreme  law  of  the  land,  to  which  all 
persons,  rulers,  as  well  as  citizens,  must  bow  in  obedience. 
When  it  is  constitutionally  altered,  then,  and  not  until  then,  are 
the  judges  at  liberty  to  disregard  its  original  injunctions. 
When,  therefore,  the  argument  is  pressed  that  the  judges  ought 
to  be  subject  to  the  will  of  the  people,  no  one  doubts  the  propri- 
ety of  the  doctrine  in  its  true  and  legitimate  sense. 

§  1616.   But  those  who  press  the  argument,  use  it  in  a  far 

may  adjadge  it  to  be  contrary  to  the  constitution,  and  therefore  void,  and  not  lend  their 
aid  to  carry  it  into  execution.  Tliis  gives  me  no  uneasiness.  I  am  so  far  from  contro- 
verting this  right  in  the  judiciary,  that  it  is  my  boast  and  my  confidence.  It  leads  me  to 
greater  decision  on  all  subjects  of  a  constitutional  nature,  when  I  reflect  that,  if  from 
inattention,  want  of  precision,  or  any  other  defect,  I  should  do  wrong,  there  is  a  power 
in  the  government  which  can  constitutionally  prevent  the  operation  of  a  wrong  measure 
from  affecting  my  constituents.  I  am  legislating  for  a  nation,  and  for  thousands  yet 
unborn ;  and  it  is  the  glory  of  the  constitution,  that  there  is  a  remedy  for  the  fiulores 
even  of  the  legislature  itself."    1  Wilson's  Law  Lect  462, 403. 
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broader  sense.  In  their  view,  the  will  of  Uie  people,  as  exhibited 
in  the  choice  of  the  mlers,  is  to  be  followed.  If  the  rulers  inter* 
pret  the  constitution  differently  from  the  judges,  the  former  are 
to  be  obeyed,  because  they  represent  the  opinions  of  the  people; 
and  therefore  the  judges  ought  to  be  removably,  or  appointed  for 
a  short  period,  so  as  to  become  subject  to  the  will  of  the  people, 
as  expressed  by  and  through  their  rulers.  But  is  it  not  at  onoe 
seen  that  this  is  in  fact  subverting  the  constitution?  Would  it 
not  make  the  constitution  an  instrument  of  flexible  and  change* 
able  interpretation,  and  not  a  settled  form  of  government,  with 
fixed  limitations  ?  Would  it  not  become,  instead  of  a  supreme 
law  for  ourselves  and  our  posterity,  a  mere  oracle  of  the  poweis 
of  the  rulers  of  the  day,  to  which  implicit  homage  is  to  be  paid, 
and  speaking  at  different  times  the  most  opposite  commandsi 
and  in  the  most  ambiguous  voices?  In  short,  is  not  this  an  at- 
tempt to  erect  behind  the  constitution,  a  power  unknown  and 
unprovided  for  by  the  constitution,  and  greater  than  itself? 
What  becomes  of  the  limitations  of  the  constitution,  if  the  will 
of  the  people,  thus  inofficially  promulgated,  forms,  for  the  time 
being,  the  supreme  law  and  the  supreme  exposition  of  the  law? 
If  the  constitution  defines  the  powers  of  the  government,  and 
points  out  the  mode  of  changing  them,  and  yet  the  instrument  is 
to  expand  in  the  hands  of  one  set  of  rulers,  and  to  contract  in 
those  of  another,  where  is  the  standard  ?  H  the  will  of  the  peo- 
ple is  to  govern  in  the  construction  of  the  powers  of  the  constitu- 
tion, and  that  will  is  to  be  gathered  at  every  successive  election 
at  the  polls,  and  not  from  their  deliberate  judgment  and  solemn 
acts  in  ratifying  the  constitution,  or  in  amending  it,  what  cer- 
tainly can  there  be  in  those  powers  ?  If  the  constitution  is  to  be 
expounded,  not  by  its  written  text,  but  by  the  opinions  of  the 
rulers  for  the  time  being,  whose  opinions  are  to  prevail,  the  first, 
or  the  last?  When,  therefore,  it  is  said  that  the  judges  ought  to 
be  subjected  to  the  will  of  the  people,  and  to  conform  to  their 
interpretation  of  the  constitution,  the  practical  meaning  must  be 
that  they  should  be  subjected  to  the  control  of  the  representa- 
tives of  the  people  in  the  executive  and  legislative  departments, 
and  should  interpret  the  constitution  as  the  latter  may  from  time 
to  time  deem  correct 

§  1617.  But  it  is  obvious  that  elections  can  rarely,  if  ever,  ftu> 

nish  any  sufficient  proofs,  what  is  deliberately  the  will  of  the 

.people,  as  to  any  constitutional  or  legal  doctrines.    Representa- 
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tives  and  rulers  must  be  ordinarily  chosen  for  very  different  pur- 
poses, and  in  many  instances,  their  opinions  upon  constitu- 
tional questions  must  be  unknown  to  their  constituents.  The 
only  means  known  to  the  constitution,  by  which  to  ascertain  the 
will  of  the  people  upon  a  constitutional  question,  is  in  the  shape 
of  an  affirmative  or  negative  proposition  by  way  of  amendment, 
offered  for  their  adoption  in  the  mode  prescribed  by  the  constitu- 
tion. The  elections  in  one  year  may  bring  one  party  into 
power,  and,  in  the  next  year,  their  opponents,  embracing  oppo- 
site doctrines,  may  succeed ;  and  so  alternate  success  and  defeat 
may  perpetuaUy  recur  in  the  same  districts,  and  in  the  same  or 
different  states. 

§  1618.  Surely  it  will  not  be  pretended  that  any  constitution 
adapted  to  tl|e  American  people,  could  ever  contemplate  the 
executive  and  legislative  departments  of  the  government  as  the 
ultimate  depositaries  of  the  power  to  interpret  the  constitution, 
or  as  the  ultimate  representatives  of  the  will  of  the  people  to 
change  it  at  pleasure.  If,  then,  the  judges  were  appointed  for 
two,  or  four,  or  six  years,  instead  of  during  good  behavior,  the 
only  security  which  the  people  would  have  for  a  due  administra- 
tion of  public  justice  and  a  firm  support  of  the  constitution 
would  be,  that  being  dependent  upon  the  executive  for  their 
appointment  during  their  brief  period  of  office,  they  might,  and 
would  represent  more  fully,  for  the  time  being,  the  constitutional 
opinion  of  each  successive  executive,  and  thus  carry  into  effect 
his  system  of  government  Would  this  be  more  wise,  or  more 
safe,  more  for  the  permanence  of  the  constitution,  or  the  preser- 
vation of  the  liberties  of  the  people,  than  the  present  system  ? 
Would  the  judiciary  then  be,  in  fact,  an  independent  coordinate 
department  ?  Would  it  protect  the  people  against  an  ambitious 
or  corrupt  executive ;  or  restrain  the  legislature  from  acts  of  un- 
constitutional authority  ?  ^ 


^  Mr.  JeffBnoD,  during  the  latter  years  of  his  life,  and  indeed  from  the  time  when  he 
became  president  of  the  United  States,  was  a  most  strenaons  advocate  of  the  plan  of 
making  the  jadges  hold  their  ofiBccs  for  a  limited  term  of  years  only.  He  proposed, 
that  their  appointments  should  be  for  fwir  or  nx  years,  renewable  by  the  president  and 
senate.  It  is  not  my  purpose  to  bring  his  opinions  into  review,  or  to  comment  on  the 
terms  in  which  they  are  expressed.  It  is  impossible  not  to  perceive  that  he  entertained 
A  decided  hostility  to  the  judicial  department;  and  that  he  allowed  himself  in  language 
of  insinuation  against  the  conduct  of  judges,  which  is  little  calculated  to  add  weight  to 
his  opinions.  He  wrote  on  this  subject  apparently  with  the  feelings  of  a  partisan,  and 
under  influences  which  his  best  friends  will  most  regret.    See  1  Jefferson's  Corresp. 
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§  1619.  The  truth  is,  that  even  with  the  most  secure  tenure 
of  office  during  good  behavior,  the  danger  is  not  that  the  judges 
will  be  too  firm  in  resisting  public  opinion,  and  in  defence  of  pri* 
vate  rights  or  public  liberties ;  but  that  they  will  be  too  ready  to 
yield  themselves  to  the  passions,  and  politics,  and  prejudices  of 
the  day.  In  a  monarchy,  the  judges,  in  the  performanoe  of  their 
duties  with  uprightness  and  impartiality,  wiUl  always  have  the 
support  of  some  of  the  departments  of  the  government,  or  at 
least  of  the  people.  In  republics,  they  may  sometime  find  the 
other  departments  combined  in  hostility  against  the  judicial; 
and  even  the  people  for  a  while,  under  the  influence  of  party 
spirit  and  turbulent  factions,  ready  to  abandon  them  to  their  &tB.^ 
Few  men  possess  the  firmness  to  resist  the  torrent  of  popular 
opinion ;  or  are  content  to  sacrifice  present  ease  and  public  favor 
in  order  to  earn  the  slow  rewards  of  a  conscientious  discharge  of 
duty ;  the  sure,  but  distant  gratitude  of  the  people ;  and  the 
vere  but  enlightened  award  of  posterity.^ 


65,  66 ;  4  Jefferson's  Corresp.  74,  75,  287,  288,  289, 317, 837,  352.  His  eariier  opfs- 
ions  were  of  a  different  character.  See  JFcfierson's  Notes  on  Vilgmia,  195 ;  FSednalMv 
No.  48. 

1  An  objection  was  taken  in  the  Pennsylvania  oonyention  against  the  eonalitnUus  of 
the  United  States,  that  the  jadges  were  not  made  sufiBciontlj  independent,  becanse  dwy 
might  hold  other  offices.    3  Elliot's  Debates,  300,  313,  314. 

^  Mr.  (now  Judge)  Hopkinson  has  treated  this  subject,  as  he  has  treated  ereiy  other 
falling  within  the  range  of  his  forensic  or  literary  labors,  in  a  masterly  manner.  I 
extract  the  following  passages  from  his  defence  of  Mr.  Justice  Chase,  npon  his  impeach- 
ment, as  equally  remarkable  for  truth,  wisdom,  and  eloquence. 

"  The  pure  and  upright  administration  of  justice  is  of  the  utmost  importance  to  any 
people ;  the  other  movements  of  government  are  not  of  such  universal  ooncem.  Who 
shall  be  president,  or  what  treaties  or  general  statutes  shall  be  made,  occupies  the  atten- 
tion of  a  few  busy  politicians ;  but  these  things  touch  not,  or  but  seldom,  the  private 
interests  and  happiness  of  the  great  mass  of  the  community.  But  the  settlement  of  pri- 
vate controversies,  the  administration  of  law  between  man  and  man,  the  distribution  of 
justice  and  right  to  the  citizen  in  his  private  business  and  concern,  comes  to  eveiy 
man's  door,  and  is  essential  to  every  man's  prosperity  and  happiness.  Hence  I  con- 
sider tlie  judiciary  of  our  country  most  important  among  the  branches  of  government, 
and  its  purity  and  independence  of  the  most  interesting  consequence  to  every  man. 
Whilst  it  is  honorably  and  fully  protected  from  the  influence  of  favor  or  fear  from  any 
quarter,  the  situation  of  a  people  can  never  be  very  uncomfortable  or  unsafe.  But  if  a 
judge  is  forever  to  be  exposed  to  prosecutions  and  impeachments  for  his  official  con- 
duct on  the  mere  suggestions  of  caprice,  and  to  be  condemned  by  the  mere  voice  of 
prejudice,  under  the  specious  name  of  common  sense,  can  he  hold  that  firm  and  steadj 
hand  his  high  functions  require  ?  No ;  if  his  nerves  are  of  iron,  they  must  tremble  in 
so  perilous  a  situation.  In  England,  the  complete  independence  of  the  judiciary  has 
been  considered,  and  has  been  found  the  best  and  surest  safeguard  of  true  liberty,  secur- 
ing a  government  of  known  and  uniform  laws,  acting  alike  upon  every  man.    It  has. 
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§  1620.  If,  passing  from  general  reasoning,  an  appeal  is  made 
to  the  lessons  of  experience,  there  is  every  thing  to  convince  us, 
that  the  judicial  department  is  safe  to  a  republic  with  the  tenure 
of  office  during  good  behavior;  and  that  justice  will  ordinarily 
be  best  administered  where  there  is  most  independence.  Of  the 
state  constitutions,  five  only  out  of  twenty-four  have  provided 
for  any  other  tenure  of  office,  than  during  good  behavior;  and 
those  adopted  by  the  new  states  admitted  into  the  union  since 
the  formation  of  the  national  government  have,  with  two  or  three 
exceptions  only,  embraced  the  same  permanent  tenure  of  office.^ 
No  one  can  hesitate  to  declare,  that  in  the  states  where  the 
judges  hold  their  offices  during  good  behavior,  justice  is  admin- 
istered with  wisdom,  moderation,  and  firmness;  and  that  the 

however,  been  suggested  bj  some  of  oar  newspaper  politicians,  perhaps  from  a  higher 
source,  that  although  this  independent  jndiciaiy  is  veiy  necessary  in  a  monarchy  to  pro- 
tect the  people  from  the  oppression  of  a  court,  yet  that  in  our  republican  institution  the 
same  reasons  for  it  do  not  exist ;  that  it  is,  indeed,  inconsistent  with  the  nature  or  our 
govern ment,  that  any  part  or  branch  of  it  should  be  independent  of  the  people,  from 
whom  the  power  is  derived.  And,  as  the  house  of  representatives  comes  most  fre- 
quently from  this  great  source  of  power,  they  claim  the  best  right  of  knowing  and  ex- 
pressing its  will ;  and  of  course  the  right  of  a  controlling  influence  over  the  other 
branches.    My  doctrine  is  precisely  the  reverse  of  this. 

"  If  I  were  called  upon  to  declare  whether  the  independence  of  judges  were  more  es- 
sentially important  in  a  monarchy  or  a  republic,  I  should  certainly  say  in  the  latter. 
All  governments  require,  in  order  to  give  them  firmness,  stability,  and  character,  some 
permanent  principle,  some  settled  establishment.  The  want  of  this  is  the  great  defi- 
ciency in  republican  institutions  ;  nothing  can  be  relied  upon ;  no  faith  can  be  given, 
either  at  homo  or  abroad,  to  a  people,  whose  systems,  and  operations,  and  policy,  are 
constantly  changing  with  popular  opinion ;  if,  however,  the  judiciary  is  stable  and  inde- 
pendent ;  if  the  rule  of  justice  between  men  rests  on  permanent  and  known  principles, 
it  gives  a  security  and  character  to  a  country,  which  is  absolutely  necessary  in  its  inter- 
course with  the  world  and  in  its  own  internal  concerns.  This  independence  is  fur- 
ther requisite  as  a  security  from  oppression.  History  demonstrates  from  page  to  page, 
that  tyranny  and  oppression  have  not  been  confined  to  despotisms,  but  have  been  freely 
exercised  in  republics,  both  ancient  and  modem ;  with  this  difference,  —  that  in  the  lat- 
ter the  oppression  has  sprung  from  the  impulse  of  some  sudden  gust  of  passion  or  preju- 
dice, while,  in  the  former,  it  is  systematically  planned  and  pursued,  as  an  ingredient 
and  principle  of  the  government ;  the  people  destroy  not  deliberately,  and  will  return 
to  reflection  and  justice,  if  passion  is  not  kept  alive  and  excited  by  artful  intrigue ;  but, 
while  the  fit  is  on,  their  devastation  and  cruelty  is  more  terrible  and  unboun^d  than 
the  most  monstrous  tyrant.  It  is  for  their  own  benefit,  and  to  protect  them  from  the 
violence  of  their  own  passions,  that  it  is  essential  to  have  some  firm,  unshaken,  indepen- 
dent branch  of  government,  able  and  willing  to  resist  their  frenzy ;  if  we  have  read  of 
the  death  of  Seneca,  under  the  ferocity  of  a  Nero ;  we  have  read  too  of  the  murder  of  a 
Socratek,  under  the  delusion  of  a  republic.  An  independent  and  firm  judiciary,  pro- 
tected and  protecting  by  the  laws,  would  have  snatched  the  one  fiDm  the  fary  of  a  des- 
pot, and  preserved  the  other  from  the  madness  of  a  people."    2  Chase's  Trial,  18, 19, 20. 

^  Dr.  Lieber's  Encyclopedia  Americana,  Art.  Qmstitutiona  of  the  United  Stata. 
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public  confidence  *has  reposed  upon  the  jadtcial  department  in 
the  most^itical  times,  with  anabated  respect  If  the  same  can 
be  said  in  regard  to  other  states,  where  the  jadges  enjoy  a  1<»B8 
permanent  tenure  of  office,  it  will  not  answer  the  reasoning, 
unless  it  can  also  be  shown,  that  the  jadges  have  never  been 
removed  for  political  causes,  wholly  distinct  firom  their  own 
merit,  and  yet  have  often  deliberately  placed  themselves  in  oppo- 
sition to  the  popular  opinion.^ 

§  1621.  The  considerations  above  stated  lead  to  the  concla- 

1  It  affords  me  very  great  satisfaction  to  be  able  to  dte  tbe  opinions  of  two  emhiait 
oommcntaton  on  this  subject,  who,  differing  in  many  other  views  of  cotistitotioiial  linr, 
concur  in  upholding  the  necessity  of  an  independent  jadidarj  in  a  republic  Mr.  Clgjj^ 
eellor  Kent,  in  his  Commentaries,  says : 

"  In  monarchical  goremments,  the  independence  of  the  jadidary  is  essential  to  gsaid 
the  rights  of  the  sabject  from  the  injostioe  of  the  crown ;  bat  in  repnbUcs  it  is  equally 
■alatary,  in  protecting  the  constitntion  and  laws  firom  the  encroachments  and  the  lyr* 
anny  of  fiu^ion.  Laws,  however  wholesome  or  necessary,  are  freqnently  the  olgect  of 
temporary  aversion,  and  sometimes  of  popular  resistance.  It  is  requisite  that  the  eouti 
of  justice  should  be  able,  at  all  times,  to  present  a  determined  countenance  agaiBSl  all 
licentious  acts ;  and,  to  give  them  the  firmness  to  do  it,  the  judges  ought  to  be  oonfideBt 
of  the  security  of  their  stations.  Nor  is  an  independent  judiciaiy  less  usefnl,  as  a  cheA 
upon  the  legislative  power,  which  is  sometimes  disposed,  firom  the  force  of  pasrioa,  or 
the  temptations  of  interest,  to  make  a  sacrifice  of  constitutional  rights ;  and  it  is  a  wise 
and  necessary  principle  if  our  government,  as  will  be  shown  hereafter  in  the  eoone  of 
these  lectures,  that  legislative  acts  are  subject  to  the  severe  scrutiny  and  impartial  ia- 
terpretation  of  the  courts  of  justice,  who  are  bound  to  regard  the  constitution  as  the 
paramount  law,  and  the  highest  evidence  of  the  will  of  the  people."  1  Kent's  Comm. 
Lect.  14,  p.  293,  294. 

Mr.  Tucker,  in  his  Commentaries,  makes  the  following  remarks  : 

"  The  American  constitutions  appear  to  be  the  first  in  which  this  absolute  independ- 
ence of  the  judiciary  has  formed  one  of  the  fundamental  principles  of  the  government 
Dr.  Rutherford  considers  the  judiciary  as  a  branch  only  of  the  executive  authority; 
and  such,  in  strictness,  perhaps  it  is  in  other  countries,  its  province  being  to  advise  the 
executive,  rather  than  to  act  independently  of  it."  ''But,  in  the  United  States  of 
America,  the  judicial  power  is  a  distinct,  separate,  independent,  and  coordinate  branch 
of  the  government ;  expressly  recognized  as  such  in  our  state  bill  of  rights  and  consti* 
tution,  and  demonstrably  so,  likewise,  by  the  federal  constitution,  from  which  the  courts 
of  the  United  States  derive  all  their  powers,  in  like  manner  as  the  legislative  and  exec- 
utive departments  derive  theirs.  The  obligation  which  the  constitution  imposes  upon 
the  judiciary  department,  to  support  the  constitution  of  the  United  States,  would  be 
nugatory,  if  it  were  dependent  upon  either  of  the  other  branches  of  the  government,  or 
in  any  manner  subject  to  their  control,  since  such  control  might  operate  to  the  destruc* 
tion,  instead  of  the  support  of  the  constitution.  Nor  can  it  escape  observation,  that  to 
require  such  an  oath  on  the  part  of  the  judges,  on  the  one  hand,  and  yet  to  suppose 
them  bound  by  acts  of  the  legislature,  which  may  violate  the  constitution  which  they 
have  sworn  to  support,  carries  with  it  such  a  degree  of  impiety,  as  well  as  absurdity,  as 
no  man,  who  pays  any  regard  to  the  obligations  of  an  oath,  can  be  supposed  cither  to 
contend  for  or  to  defend. 

"  This  absolute  independence  of  the  judiciary,  both  of  the  executive  and  the  legisla* 
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sion,  that  in  republics  there  are,  in  reality,  strorfjger  reasons  for  an 
independent  tenure  of  office  by  the  judges,  a  tenure  duj^ng  good 

ti^  departments,  'which  I  contend  is  to  be  foand  both  in  the  letter  and  spirit  of  onr 
constitutions,  is  not  less  necessary  to  the  liberty  and  security  of  the  citizen  and  his 
property  in  a  republican  government  than  in  a  monarchy.  If,  in  the  latter,  the  will  of 
the  prince  may  be  considered  as  likely  to  influence  the  conduct  of  judges  created  occa- 
sionally, and  holding  their  offices  only  during  his  pleasure,  more  especially  in  cases 
where  a  criminal  prosecution  may  be  carried  on  by  his  orders  and  supported  by  his  in- 
fluence ;  in  a  republic,  on  the  other  hand,  the  violence  and  malignity  of  party  spirit,  as 
well  in  the  legislature  as  in  the  executive,  requires  not  less  the  intervention  of  a  calm, 
temperate,  upright,  and  independent  judiciary,  to  prevent  that  violence  and  malignity 
from  exerting  itself '  to  crush  in  dust  and  ashes '  all  opponents  to  its  tyrannical  admin- 
istration or  ambitious  projects.  Such  an  independence  can  never  be  perfectly  attained 
but  by  a  constitutional  tenure  of  office,  equally  independent  of  the  frowns  and  smiles  of 
the  other  branches  of  the  government.  Judges  ought  not  only  to  be  incapable  of  hold- 
ing any  other  office  at  the  same  time,  but  even  of  appointment  to  any  but  a  judicial 
office.  For  the  hope  of  favor  is  always  more  alluring,  and  generally  more  dangerous, 
than  the  fear  of  offending.  In  England,  according  to  the  principles  of  the  common 
law,  a  judge  cannot  hold  any  other  office ;  and,  according  to  the  practice  there  for  more 
than  a  century,  no  instance  can,  I  believe,  be  shown,  where  a  judge  has  been  appointed 
to  any  other  than  a  judicial  office,  unless  it  be  the  honorary  post  of  privy  councillor,  to 
which  no  emolument  is  attached.  And  even  this  honorary  distinction  is  seldom  con- 
ferred, but  upon  the  chief  justice  of  the  king's  bench,  if  I  have  been  rightly  informed. 
To  this  cause,  not  less  than  to  the  tenure  of  their  offices  during  good  behavior,  may  we 
ascribe  that  preeminent  integrity,  which,  amidst  surrounding  corruption,  beams  with 
genuine  lustre  from  the  English  courts  of  judicature,  as  from  t^e  sun  through  surround- 
ing clouds  and  mists.  To  emulate  both  their  wisdom  and  integrity  is  an  ambition 
worthy  of  the  greatest  characters  in  any  country. 

'*  If  we  consider  the  nature  of  the  judicial  authority,  and  the  manner  in  which  it  oper- 
ates, we  shall  discover  that  it  cannot,  of  itself,  oppress  any  individual ;  for  the  executive 
authority  must  lend  its  aid  in  every  instance,  where  oppression  can  ensue  from  its  decis- 
ions ;  whilst  on  the  contrary,  its  decisions  in  favor  of  the  citizen  are  carried  into  instan- 
taneous effect,  by  delivering  him  from  the  custody  and  restraint  of  the  executive  officer, 
the  moment  that  an  acquittal  is  pronounced.  And  herein  consists  one  of  the  great  ex- 
cellencies of  our  constitution ;  that  no  individual  can  be  oppressed,  whilst  this  branch 
of  the  government  remains  independent  and  uncormpted ;  it  being  a  necessary  check 
upon  the  encroachments  or  usurpations  of  power  by  either  of  the  other." 

"  That  absolute  independence  of  the  judiciary,  for  which  we  contend,  is  not,  then, 
incompatible  with  the  strictest  responsibility,  (for  a  judge  is  no  more  exempt  from  it 
than  any  other  servant  of  the  people,  according  to  the  true  principles  of  the  constitu- 
tion ;)  but  such  an  independence  of  the  other  coordinate  branches  of  the  government  as 
seems  absolutely  necessary  to  secure  to  them  the  free  exercise  of  their  constitutional 
functions,  without  the  hope  of  pleasing,  or  the  fear  of  offending.  Ajid  as,  from  the  nat- 
ural feebleness  of  the  judiciary,  it  is  in  continual  jeopardy  of  being  overpowered*,  awed, 
or  influenced  by  its  coordinate  branches,  who  have  the  custody  of  the  purse  and  sword 
of  the  confederacy ;  and,  as  nothing  can  contribute  so  much  to  its  firmness  and  inde- 
pendence as  permanency  in  office,  this  quality,  therefore,  may  be  justly  regarded  as  an 
indispensable  ingredient  in  its  constitution  ;  and,  in  great  measure,  as  the  citadel  of  the 
public  justice  and  the  public  security."    1  Tuck.  Black.  Ck>mm.  App.  354,  356  to  360. 

There  is  also  a  reiy  temperate,  and,  at  the  same  time,  a  very  satisfactory  elucidation 
of  the  same  subject,  in  Mr.  Rawle's  work  on  the  Constitution,  (ch.  SO.)    It  would  be 
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personal  virtue  of  rulers.  Nor,  on  the  other  hand,  were  they  so 
lost  to  a  just  estimate  of  human  concerns,  as  not  to  feel  that 
confidence  must  be  reposed  somewhere;  if  either  efficiency  or 
safety  is  to  be  consulted  in  the  plan  of  government.  Having 
provided  amply  for  the  legislative  and  executive  authorities,  they 
established  a  balance-wheel,  which,  by  its  independent  structure, 
should  adjust  the  irregularities  and  check  the  excesses  of  the 
occasional  movements  of  the  system. 

§  1622.  In  the  convention,  a  proposition  was  offered  to  make 
the  judges  removable  by  the  president,  upon  the  application  of 
the  senate  and  house  of  representatives ;  but  it  received  the  sup- 
port of  a  single  state  only.^ 

§   1623.    This  proposition,  doubtless,  owed  its  origin  to  the 
clause  in  the  act  of  parliament,  (13  Will.  HI.  ch.  2,)  making  it 
lawful  for  the  king  to  remove  the  judges  on  the  address  of  both 
houses  of  parliament,  notwithstanding  the  tenure  of  their  offices 
during  good  behavior  established  by  the  same  act^    But  a  mo- 
ment's reflection  will  teach  us  that  there  is  no  just  analogy  in  the 
cases.     The  object  of  the  act  of  parliament  was  to  secure  the- 
judges  from  removal  at  the  mere  pleasure  of  the  crown ;  but  not 
to  render  them  independent  of  the  action  of  parliament.    By  the* 
theory  of  the  British  constitution,  every  act  df  parliament  is  su- 
preme and  .omnipotent     It  may  change  the  succession  to  the 
crown  ;  and  even  the  very  fundamentals  of  the  constitution.     It 
would  have  been  absurd,  therefore,  to  have  exempted  the  judges 
alone  from  the  general  jurisdiction  of  the  supreme  authority  in- 
the  realm.     The  clause  was  not  introduced  into  the  act  for  the 
purpose  of  conferring  the  power  on  parliament,  for  it  could  not 
be  taken  away  or  restricted ;  but  simply  to  recognize  it,  as  a  qual- 
ification of  the  tenure  of  office ;  so  that  the  judges  should  have  no 
right  to  complain  of  any  breach  of  an  implied  contract  with  them, 
and  the  crown  should  not  be  deprived  of  the  means  to  remove  an 
unfit  judge,  whenever  parliament  should,  in  their  discretion,  sig- 
nify their  assent.     Besides ;  in  England  the  judges  are  not  and 
cannot  be  called  upon  to  decide  any  constitutional  questions  ; 
and,  therefore,  there  was  no  necessity  to  place  them,  and  indeed 
there  would  have  been  an  impropriety  in  placing  them,  even  if ' 
it  had  been  possible,  (which  it  clearly  was  not,)  in  a  situation,  in. 

^  Journal  of  Convention,  296.  s  1  Black.  Comm.  266. 

VOL.  n.  40 


470  CONSTITUTION  OF  THE  UNITED   STATES.  [BOOK   m. 

which  they  would  not  have  been  under  the  control  of   parlia- 
ment. 

§  1624.   Far  difierent  is  the  situation  of  the  people  of  the  Uni- 
ted  States.     They  have  chosen  to  establish  a  constitution  of  gov« 
ernment  with  limited  powers  and  prerogatives,  over  which  nei- 
ther  the  executive  nor  the  legislature  has  any  power,  either  of 
alteration  or  control.     It  is  to  all  the  departments  equally  a  8a« 
premc,  fundamental,  unchangeable  law,  which  all  must  obey,  and 
none  are  at  liberty  to  disregard.     The  main  security  relied  on  to 
check  any  irregular  or  unconstitutional  measure,  either  of  the 
executive  or  the  legislative  department,  was,  as  we  have  seeOi 
the  judiciary.     To  have  made  the  judges,  therefore,  removable 
at  the  pleasure  of  the  president  and  congress,  would  have  been  a 
virtual  surrender  to  them  of  the  custody  and  appointment  of  the 
guardians  of  the  constitution.     It  would  have  been  placing  the 
keys  of  the  citadel  in  the  possession  of  those,  against  whose  as- 
saults  the  people  were  most  strenuously  endeavoring  to  guard 
themselves.     It  would  be  holding  out  a  temptation  to  the  presi- 
dent and  congress,  whenever  they  were  resisted  in  any  of  their 
measures,  to  secure  a  perfect  irresponsibility,  by  removing  those 
judges  from  office  who  should  dare  to  oppose  their  wilL     In  short, 
in  every  violent  political  commotion  or  change,  the  judges  would 
be  removed  from  office,  exactly  as  the  lord  chancellor  in  England 
now  is,  in  order  that  a  perfect  harmony  might  be  established  be- 
tween the  operations  of  all  the  departments  of  government.    Such 
a  power  would  have  been  a  signal  proof  of  a  solicitude  to  erect 
defences  round  the  constitution,  for  the  sole  purpose  of  surren- 
dering them  into  the  possession  of  those  whose  acts  they  were 
intended  to  guard  against     Under  such  circumstances  it  might 
well  have  been  asked,  where  could  resort  be  had  to  redress  griev- 
ances, or  to  overthrow  usurpations  ?     Quis  custodiet  cusiodes  ? 

§  1625.  A  proposition  of  a  more  imposing  nature  was  to  au- 
thorize a  removal  of  judges  for  inability  to  discharge  the  duties 
of  their  offices.  But  all  considerate  persons  will  readily  perceive 
that  such  a  provision  would  either  not  be  practised  upon,  or 
would  be  more  liable  to  abuse  than  calculated  to  answer  any 
good  purpose.  The  mensuration  of  the  faculties  of  the  mind  has 
no  place  in  the  catalogue  of  any  known  art  or  science..  An 
attempt  to  fix  the  boundary  between  the  region  of  ability  and 
inability  would  much  oftener  give  rise  to  personal  or  party  attach- 
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ments  and  hostilities,  than  advance  the  interests  of  justice  or  the 
public  good.^  And  instances  of  absolute  imbecility  would  be  too 
rare  to  justify  the  introduction  of  so  dangerous  a  provision. 

§  1626.  In  order  to  avoid  investigations  of  this  sort,  which  must 
forever  be  vague  and  unsatisfactory,  some  persons  have  been  dis- 
posed to  think  that  a  limitation  of  age  should  be  assumed  as  a 
criterion  of  inability ;  so  that  there  should  be  a  constitutional 
removal  from  office,  when  the  judge  should  attain  a  certain  age. 
Some  of  the  state  constitutions  have  adopted  such  a  limitation. 
Thus,  in  New  York,  sixty  years  of  age  is  a  disqualification  for 
the  office  of  judge ;  and  in  some  other  states  the  period  is  pro- 
longed to  seventy.  The  value  of  these  provisions  has  never  as  yet 
been  satisfactorily  established  by  the  experience  of  any  state. 
That  they  have  worked  mischievously  in  some  cases  is  matter  of 
public  notoriety.  The  Federalist  has  remarked,  in  reference  to 
the  limitation  in  New  York,^  "  there  are  few  at  present  who  do 
not  disapprove  of  this  provision.  There  is  no  station,  in  which 
it  is  less  proper  than  that  of  a  judge.  The  deliberating  and  com- 
paring faculties  generally  preserve  their  strength  much  beyond 
that  period  in  men  who  survive  it  And  when,  in  addition  to 
this  circumstance,  we  consider  how  few  there  are  who  outlive 
the  season  of  intellectual  vigor,  and  how  improbable  it  is  that 
any  considerable  portion  of  the  bench,  whether  more  or  less  nu- 


^  The  Federalist,  No.  79.    See  Hawle  on  Constitution,  ch.  30,  p.  278,  279. 

*  The  limitation  of  New  York  struck  from  its  bench  one  of  the  greatest  names  that 
ever  adorned  it,  in  the  full  possession  of  his  extraordinary  powers.  I  refer  to  Mr.  Chan- 
cellor Kent,  to  whom  the  jurisprudence  of  New  York  owes  a  debt  of  gratitude  that  can 
never  be  repaid.  He  is  at  once  the  compeer  of  Hardwicke  and  Mansfield.  Since  his 
removal  from  the  bench,  he  has  composed  his  admirable  Commentaries,*  a  work  which 
will  survive  as  an  honor  to  the  country,  long  after  all  the  perishable  fabrics  of  our  day 
.  shall  be  buried  in  oblivion.  If  he  had  not  thus  secured  an  enviable  fame  since  his  retire- 
ment, the  public  might  have  had  cause  to  regret  that  New  York  should  have  chosen  to 
disfranchise  her  best  citizens  at  the  time  when  their  services  were  most  important  and 
their  judgments  most  mature. 

Even  the  age  of  seventy  would  have  excluded  from  public  service  some  of  the  great- 
est minds  which  have  belonged  to  our  country.  At  eighty,  said  Mr.  Jefferson,  Franklin 
was  the  ornament  of  human  nature.  At  eighty.  Lord  Mansfield  still  possessed  in  vigor 
his  almost  unrivalled  powers.  K  seventy  had  been  the  limitation  in  the  constitution  of 
the  United  States,  the  nation  would  have  lost  seven  years  of  as  brilliant  judicial  labors, 
as  have  ever  adorned  the  annals  of  the  jurisprudence  of  any  conntry. 


,    *  While  the  pzvsent  work  wm  paasiiig  throogh  the  press,  a  second  edition  has  been  pnblished  by 
the  letnied  author ;  and  it  has  been  greatly  improved  by  liis  severe,  aente,  and  acoorate  jadgment. 
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merous,  should  be  in  such  a  situation*  at  the  same  time,  we  shall 
be  ready  to  conclude  that  limitations  of  this  sort  have  little  to 
recommend  them.  In  a  republic,  where  fortunes  are  not  affluent, 
and  pensions  not  expedient,  the  dismission  of  men  from  stations 
in  which  they  have  served  their  country  long  and  usefully,  and  on 
which  they  depend  for  subsistence,  and  from  which  it  will  be  too 
late  to  resort  to  any  other  occupation  for  a  livelihood,  ought  to 
have  some  better  apology  to  humanity  than  is  to  be  found  in  the 
imaginary  danger  of  a  superannuated  bench."  ^ 

§  1627.    It  is  observable,  that  the  constitution  has  declared, 
that  the  judges  of  the  inferior  courts,  as  well  as  of  the  supreme 
^ourt  of  the  United  States,  shall  hold  their  offices  during  good 
behavior.     In  this  respect  there  is  a  marked  contrast  between  the 
Englicfh  government  and  our  own.     In  England  the  tenure  is 
exclusively  confined  to  the  judges  of  the  superior  courts,  and  does 
not  (as  we  have  already  seen)  even  embrace  all  of  these.     In  fact, 
a  great  portion  of  all  the  civil  and  criminal  business  of  the  whole 
kingdom  is  performed  by  persons  delegated, /?ro  hcLC  vice,  for  this 
purpose,  under  commissions  issued  periodically  for  a  single  cir- 
rcuit.^     It  is  true  that  it  is,  and  for  a  long  period  has  been,  ordi- 
narily administered  by  the  judges  of  the  courts  of  king's  bench, 
common  pleas,  and  exchequer  ;  but  it  is  not  so  merely  virtule 
officii^  but  under  special  commissions,  investing  them  from  time 
to  time  with  this  authority,  in  conjunction  with  other  persons 
named  in  the  commission.     Such  are  the  commissions  of  oyer 
and  terminer,  of  assize,  of  jail  delivery,  and  of  nisi  priu^y  under 
which  all  civil  and  criminal  trials  of  matters  of  fact  are  had  at  the 
circuits,  and  in  the  metropolis.^     By  the  constitution  of  the  Uni- 
ted States,  all  criminal  and  civil  jurisdiction  must  be  exclusively 
confided  to  judges  holding  their  office  during  good  behavior  ;  and 
though  congress  may  from  time  to  time  distribute  the  jurisdiction 
among  such  inferior  courts  as  it  may  create  from  time  to  time, 
and  withdraw  it  at  their  pleasure,  it  is  not  competent  for  them 
to  confer  it  upon  temporary  judges,  or  to  confide  it  by  special 
'Commission.     Even  if  the  English  system  be  well  adapted  to  the 
wants  of  the  nation,  and  secure  a  wise  and  beneficent  adminis- 


1  The  Federalist,  No.  79.    Sec  Rawlo  on  Const,  ch.  30,  p.  278,  279. 

2  1  Wilson's  Law  Lect.  463,  464 ;  2  Wilson's  Law  Lect.  258,  259. 
»  See  3  Black.  Comm.  58,  59,  60. 
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tration  of  justice  in  the  redim,  as  it  doubtless  does ;  still  it  is  ob- 
vious that,  in  our  popular  government,  it  would  be  quite  too  great 
a  power  to  trust  the  whole  administration  of  civil  and  criminal 
justice  to  commissioners  appointed  at  the  pleasure  of  the  presi- 
dent To  the  constitution  of  the  United  States,  and  to  those  who 
enjoy  its  advantages,  no  judges  are  known  but  such  as  hold  their 
offices  during  good  behavior.^ 

§  1628.  The  next  clause  of  the  constitution  declares,  that  the 
judges  of  the  supreme  and  inferior  courts  ^  shall,  at  stated  times, 
receive  for  their  services  a  compensation,  which  shall  not  be  dimin- 
ished during  their  continuance  in  office."  Without  this  provis- 
ion the  other,  as  to  the  tenure  of  office,  would  have  been  utterly 
nugatory,  and  indeed  a  mere  mockery.  The  Federalist  has  here 
also  spoken  in  language  so  direct  and  convincing,  that  it  super- 
sedes all  other  argument. 

§  1629.  "  Next  to  permanency  in  office,  nothing  can  contrib- 
ute more  to  the  independence  of  the  judges,  than  a  fixed  provis- 
ion for  their  support  The  remark  made  in  relation  to  the 
president  is  equally  applicable  here»  In  the  general  course  of 
human,  nature,  a  power  over  a  mavis  subsistence  amounts  to  a 
power  over  his  will.     And  we  can  never  hope  to  see  realized  in 


^  1  Wilson's  Law  Lect.  464, 465.  Mr.  Tacker  has  spoken  with  a  trnlj  national  pride 
and  feeling  on  the  sabject  of  the  national  jndiciaiy,  in  comparing  it  with  that  of  England. 
"  Whatever  then  has  been  said/'  says  he,  **  by  Baron  Montesquieu,  De  Lolmo,  or  Judge 
Blackstone,  or  any  other  writer,  on  the  security  derived  to  the  subject  from  the  inde- 
pendence of  the  judiciary  of  Great  Britain,  will  apply  at  least  as  forcibly  to  that  of  the 
United  States.  We  may  go  still  further.  In  England  the  judiciary  may  be  overwhelmed 
by  a  combination  between  the  executive  and  the  legislature.  In  America,  (according  to 
the  true  theory  of  our  constitution,)  it  is  rendered  absolutely  independent  of,  and  supe- 
rior to  the  attempts  of  both  to  control  or  crush  it :  First,  by  the  tenure  of  office,  which 
is  during  good  behavior ;'  these  words  (by  a  long  train  of  decisions  in  England,  even  as 
far  back  as  the  reign  of  Edward  the  Third)  in  all  commissions  and  grants,  public  or 
private,  importing  an  office,  or  estate,  for  the  life  of  the  grantee,  determinable  only  by 
his  death  or  breach  of  good  behavior.  Secondly,  by  the  independence  of  the  judges  in 
respect  to  their  salaries,  which  cannot  be  diminished.  Thirdly,  by  the  letter  of  the  con- 
stitution, which  defines  and  limits  the  powers  of  the  several  coordinate  branches  of  the 
government ;  and  the  spirit  of  it,  which  forbids  any  attempt  on  the  part  of  either  to 
subvert  the  constitutional  independence  of  the  others.  Lastly,  by  that  uncontrollable 
authority  in  all  cases  of  litigation,  criminal  or  civil,  which  from  the  very  nature  of  things 
is  exclusively  rested  in  this  department,  and  extends  to  every  snpposable  case,  which 
c^  affect  the  life,  liberty,  or  property  of  the  citizens  of  America,  under  the  authority  of 
the  federal  constitution  and  laws,  except  in  the  case  of  an  impeachment"  1  Tuck. 
Black.  Comm.  App.  353,  354.  [See  Mr.  Chief  Justice  Marshall's  remarks  in  the  Vir- 
ginia convention  of  1829,  respecting  the  tenure  of  the  judicial  office.  They  are  quoted 
in  Mr.  Binney's  Discourse  on  his  Death,  page  67.] 

40* 
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practice  the  complete  eepamtioti  of  the  judicial  from  the  legisla- 
tive power,  in  any  fiystem  which  leaves  the  former  dependent  for 
petmniary  n'»ourcc  on  the  occasional  grants  of  the  latter.     The 
enlightened  friends  to  good  government  in  every  state  have  seen 
cause  to  lament  the  want  of  precise  and  explicit  precautions  in 
the  state  constitutions  on  this  head.     Some  of  these  indeed  have 
declared,  that  permanent  salaries  shonld  be  established  for  the 
judges;  but  the  experiment  has  in  some  instances  sho^vo,  that 
such  expressions  arc  not  sufficiently  definite  to  preclude  legisla- 
tive evasions.     Something  still  more  positive  and  anequivocal 
has  been  evinced  to  be  requisite.     The  plan  of  the  conventioo 
accordingly  has  provided,  that  the  judges  of  the  United  States 
'shall  fit  stated  times  receive  for  their  services  a  compensation) 
which  shall  not  be  diminished  during  their  continuance  in  office.' 
^  1030.   "  This,  all  circumstances  considered,  is  the  most  eligi- 
ble provision  that  could  have  been  devised.     It  will  readily  be 
understood  that  the  fluctuations  in  the  value  of  money,  and  in 
the  state  of  society,  rendered  a  fixed  rate  of  compensation  in  the 
cori.ttitution  inadmissible.     What  might  be  extravagant  to-day, 
might  in  half  a  century  become  -penurious  and  inadequate.     It 
was  therefore  necessary  to  leave  it  to  the  discretion  of  the  legis- 
lature to  vary  its  provisions  in  conformity  to  the  variations  in 
circumstances ;  yet  under  such  restrictions  as  to  pat  it  out  of  the 
power  of  that  body  to  change  the  condition  of  the  individual  for 
the  worse.     A  man  may  then  be  sure  of  the  ground  upon  which 
he  stands;  and  can  never  be  deterred  from  his  duty  by  the  ap- 
prehension of  being  placed  in  a  less  eligible  situation.      The 
claui-e,  which  has  been  quoted,  combines  both  advantages.     The 
salaries  of  judicial  offices  may  from  time  to  time  be  altered,  as 
-occasion  shall  require  ;  yet  so  as  never  to  lessen  the  allowrance, 
■with  which  any  particular  judge  comes  into  office,  in  respect  to 
him.     It  will  be  observed,  that  a  difference  has  been  made  by  the 
convention  between  the  compensation  of  the  president  and  of  the 
judges.     That  of  the  former  can  neither  be  increased  nor  dimin- 
ished.    That  of  (he  latter  can  only  not  be  diminished.     This 
probably  arose  from  the  difference  in  the  duration  of  the  respec- 
Ttive  offices.     As  the  president  is  to  be  elected  for  no  more  than 
four  years,  it  can  rarely  happen  that  an  adequate  salary,  fixed  at 
the  cnmmeneement  of  that  period,  will  not  continue  to  be  such 
,to  its  end.     But  with  regard  to  the  judges,  who,  if  they  behave 
properly,  will  be  secured  in  their  places  for  life,  it  may  well  hap- 
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pen,  especially  in  the  early  stages  of  the  government,  that  a  sti- 
pend, which  would  be  very  sufficient  at  their  first  appointment, 
would  become  too  small  in  the  progress  of  their  service. 

§  1631.  "  This  provision  for  the  support  of  the  judges  bears 
every  mark  of  prudence  and  effiqacy ;  and  it  may  be  safely  af- 
firmed, that  together  with  the  permanent  tenure  of  their  offices, 
it  affords  a  better  prospect  of  their  independence,  than  is  discov- 
erable in  the  constitutions  of  any  of  the  states,  in  regard  to  their 
own  judges.  The  precautions  for  their  responsibility  are  com- 
prised in  the  article  respecting  impeachments.  They  are  liable 
to  be  impeached  for  malconduct  by  the  house  of  representatives, 
and  tried  by  the  senate;  and,  if  convicted,  may  be  dismissed 
from  office,  and  disqualified  for  holding  any  other.  This  is  the 
only  provision  on  the  point,  which  is  consistent  with  the  neces- 
sary independence  of  the  judicial  character ;  and  is  the  only  one, 
which  we  find  in  our  own  constitution,  in  respect  to  our  own 
judges."  ^ 

§  1632.  Mr.  Justice  Wilson  also  has,  with  manifest  satisfac- 
tion, referred  to  the  provision,  as  giving  a  decided  superiority  to 
the  national  judges  over  those  of  England.  "  The  laws,"  says 
he,  "  in  England  respecting  the  independency  of  the  judges,  have 
been  construed,  as  confined  to  those  in  the  superior  courts.  In 
the  United  States,  this  independency  extends  to  judges  in  courts 
inferior,  as  well  as  supreme.  This  independency  reaches  equally 
their  salaries  and  their  commissions.  In  England,  the  judges  of 
the  superior  courts  do  not  now,  as  they  did  formerly,  hold  their 
commissions  and  their  salaries  at  the  pleasure  of  tl|ji  crown ;  but 
they  still  hold  them  at  the  pleasure  of  the  parliament:  the  judi- 


1  Mr.  Chancellor  Kent  has  written  a  few  brief  bnt  pregnant  sentences  on  this  subject ; 
and  he  has  praised  the  constitation  of  the  United  States,  as  in  tliis  respect  an  improvc- 
mcnt  npon  all  prerionsly  existing  constitutions,  in  this,  or  in  anj  other  country. 
1  Kent's  Comm.  Lect.  14,  p.  276.  In  his  second  edition,  (Id.  p.  294,)  he  has  in  some 
measure  limited  the  generality  of  expression  of  the  first,  by  stating  that,  by  the  English 
act  of  settlement,  of  12  &  13  Will.  III.,  it  was  declared,  that  the  salaries  of  the  judges 
should  be  ascertained  and  established;  and  by  the  statute  1  Geoi^  III.,  the  salaries  of  the 
judges  were  absolutely  secured  to  them,  during  the  continuance  of  their  commissions.* 
Still  there  remains  a  striking  difference  in  favor  of  the  American  constitution,  inasmuch 
as  in  England  the  compensation,  as  well  as  the  tenure  of  office,  is  within  the  reach  of 
the  repealing  power  of  parliament;  but  in  the  national  government  it  constitutes  a 
part  of  the  supreme  fundamental  law,  unalterable,  except  by  an  amendment  of  the  con 
Btitution. 

•  8m  1  BlMsk.  Oomm.  267, 268. 
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cial  subfiista,  and  may  be  blown  to  annihilation,  by  the  breath  of 
the  legislative  department.  In  the  United  States,  the  judges 
stand  upon  the  sure  basis  of  the  constitntioo ;  the  jndicial  de- 
partment is  independent  of  the  department  of  legislature.  No 
act  of  congress  can  shake  their  commissions,  or  reduce  their  sala^ 
ries.  '  The  judges,  both  of  the  supreme  and  inferior  coarts,  shall 
hold  their  otRces  during  good  behavior,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation,  which  shall  not  be  di- 
minished, during  their  continnance  in  office.'  It  is  not  lawful 
for  the  president  of  the  United  States  to  remove  them  on  the  ad- 
dress of  the  two  houses  of  congress.  They  may  be  removed, 
however,  as  they  ought  to  be,  on  conviction  of  high  cTimes  and 
misdemeanors.  The  judges  of  the  United  States  stand  on  a 
much  more  independent  footing  than  that  on  which  the  judges 
of  England  stand,  with  regard  to  jurisdiction,  as  well  as  with 
regard  to  commissions  and  salaries.  In  many  cases,  the  juris* 
diction  of  the  judges  of  the  United  States  is  ascertained  and  se- 
cured by  the  constitution.  As  to  these,  the  power  oT  the  judicial 
is  coiirdinatc  with  that  of  the  legislative  department.  As  to  the 
other  cases,  by  the  necessary  result  of  the  constitution,  the  au- 
thority of  the  former  is  paramount  to  the  authority  of  the  lat- 
ter." 

5  1633.  It  would  be  a  matter  of  general  congratulation,  if  this 
language  had  been  completely  borne  out  by  the  perasel  of  our 
juridical  annals.  Bat,  unfortunately,  a  measure  was  adopted  in 
1802,  under  the  auspices  of  President  Jefferson,'  which,  if  its 
const itntionriity  can  be  successfully  vindicated,  prostrates  in  the 
dust  the  independence  of  all  inferior  judges,  both  as  to  the  tenure 
of  their  office,  and  their  compensation  for  services,  and  leaves  the 
constitution  a  miserable  and  vain  delusion.  In  the  year  1801, 
congress  passed  an  act^  reorganizing  the  judiciary,  and  author- 
izing the  appointment  of  sixteen  new  judges,  with  suitable  sala- 
ries, to  hold  the  circuit  courts  of  the  United  States,  in  the  difTer- 
ent  circuits  created  by  the  act  Under  this  act  the  circuit  judges 
received  their  appointments,  and  perforpied  the  duties  of  their 
offices,  until  the  year  1802,  when  the  courts,  established  by  the 
act,  were  abolished  by  a  general  repeal  of  it  by  congress,  without 
in  the  slightest  manner  providing  for  the  payment  of  the  salaries 

4  Wait's  Sute  Ttfm,  p.  332. 
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of  the  judges,  or  for  any  continuation  of  their  offices.^  The  re- 
sult of  this  act,  therefore,  is,  (so  far  as  it  is  a  precedent,)  that, 
notwithstanding  the  constitutional  tenure  of  office  of  the  judges 
of  the  inferior  courts  is  during  good  behavior,  congress  may,  at 
any  time,  by  a  mere  act  of  legislation,  deprive  them  of  their  offices 
at  pleasure,  and  with  it  take  away  their  whole  title  to  their  sala- 
ries.^ How  this  can  be  reconciled  with  the  terms  or  the  intent 
of  the  constitution,  is  more  than  any  ingenuity  of  argument  has 
ever,  as  yet,  been  able  to  demonstrate.^  The  system  fell,  because 
it  was  unpopular  with  those  who  were  then  in  possession  of 
power ;  and  the  victims  have  hitherto  remained  without  any  in- 
demnity from  the  justice  of  the  government 

§  1634.  Upon  this  subject  a  learned  commentator  ^  has  spoken 
with  a  manliness  and  freedom  worthy  of  himself  and  of  his  coun- 
try. To  those  who  are  alive  to  the  just  interpretation  of  the  con- 
stitution ;  those  who,  on  the  one  side,  are  anxious  to  guard  it 
against  usurpations  of  power,  injurious  to  the  states;  and  those 
who,  on  the  other  side,  are  equally  anxious  to  prevent  a  prostra- 
tion of  any  of  its  great  departments  to  the  authority  of  the  others ; 
the  language  can  never  be  unseasonable,  either  for  admonition  or 
instruction,  to  warn  us  of  the  facility  with  which  public  opinion 
may  be  persuaded  to  yield  up  some  of  the  barriers  of  the  consti- 
tution under  temporary  influences,  and  to  teach  us  the  duty  of 
an  unsleeping  vigilance,  to  protect  that  branch  which,  though 
weak  in  its  powers,  is  yet  the  guardian  of  the  rights  and  liberties 
of  the  people.  "  It  was  supposed,"  says  the  learned  author, 
<^that  there  could  not  be  a  doubt  that  those  tribunals,  in  which 
justice  is  to  be  dispensed  according  to  the  constitution  and  laws 

1  Act  of  8lh  of  March,  1802,  ch.  8. 

'  See  Sergeant  on  Constitution,  ch.  30,  [ch.  32]. 

>  The  act  gave  rise  to  one  of  the  most  animated  debates  to  be  fonnd  in  the  annals  of 
eongrcss ;  and  was  resisted  bj  a  power  of  argument  and  eloquence,  which  has  never 
been  surpassed.  These  debates  were  collected,  and  printed  in  a  volume  at  Albany,  in 
1802 ;  and  are  worthy  of  the  most  deliberate  penisal  of  every  constitutional  lawyer. 
The  act  may  be  asserted,  without  fear  of  contradiction,  to  have  been  against  the  opinion 
of  a  great  majority  of  all  the  ablest  lawyers  at  the  time ;  and  probably  now,  when  the 
passions  of  the  day  have  subsided,  few  lawyers  will  be  found  to  maintain  the  constitu- 
tionality of  the  act.  No  one  can  doubt  the  perfect  authority  of  congress  to  remodel 
their  courts,  or  to  confer  or  withdraw  their  jurisdiction  at  their  pleasure.  But  the 
question  is,  whether  they  can  deprive  them  of  the  tenure  of  their  oflSco,  and  their  sala- 
ries, after  they  have  once  become  constitutionally  vested  in  them.  See  3  Tuck.  Black. 
Comm.  App.  22  to  25. 

*  Bflr.  Tucker,  1  Tack.  Black.  Comm.  App.  360;  3  Tuck.  Black.  Comm.  App.  23 
to  25. 
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of  the  confederacy ;  in  which  life,  liberty,  and  property  are  to  be 
decided  upon  ;  in  which  questions  might  arise  as  to  the  consti- 
tutional powers  of  the  executive,  or  the  coDBtitutional  obligation 
of  an  act  of  the  legislature ;  and  in  the  decision  of  which  the 
jadges  might  find  themselves  constrained,  by  duty  and  by  their 
oaths,  to  pronounce  against  the  authority  of  either,  should  be 
stable  and  permanent ;  and  not  dependent  upon  the  will  of  the 
executive,  or  legislature,  or  both,  for  their  existence.  That,  with- 
out this  degree  of  permanence,  the  tenure  of  office  during  good 
behavior  could  not  secure  to  that  department  the  necessary  firm- 
ness to  meet  unshaken  every  question,  and  to  decide  as  justice 
and  the  constitution  should  dictate,  without  regard  to  conse- 
quences. These  considerations  induced  an  opinion,  which,  it 
was  presumed,  was  general,  if  not  universal,  that  the  power 
vested  in  congress,  to  erect  from  time  to  time  tribunals  inferior 
to  the  supreme  court,  did  not  authorize  them,  at  pleasure,  to  de- 
molish them.  Being  built  upon  the  rock  of  the  constitutioD, 
thfir  foundations  were  supposed  to  partake  of  its  permanency, - 
and  to  be  equally  incapable  of  being  shaken  by  the  other 
branches  of  the  government.  But  a  different  construction  of  the 
constitution  has  lately  prevailed.  It  has  been  determined,  that 
a  power  to  ordain  and  e^stabli»h,  from  time  to  time,  carries  with 
it  a  discretionary  power  to  discontinue  or  demolish.  That,  al- 
though the  tenure  of  office  be  during-  good  behavior,  this  does 
not  prevent  the  separation  of  the  office  from  the  officer,  by  pot- 
ting down  the  oflice;  but  only  secures  to  the  officer  his  station 
opon  the  terms  of  good  behavior,  so  long  as  the  ofiice  itself  re- 
mains. Painful,  indeed,  is  the  remark,  that  this  interpretation 
seems  calculated  to  subvert  one  of  the  fundamental  pillars  of  free 
govcnniients,  and  to  have  laid  the  foundation  of  one  of  the  most 
dangerous  political  schisms  rhat  has  ever  happened  In  the  United 
States  of  America." ' 


1  WTiPtlior  justices  of  the  peact,  appointed  under  liie  authoritj  of  the  United  StUM, 
Bits  inferior  courts,  wiihin  the  sense  of  the  consiitnlion,  hiu  been  in  former  tiinoa  n  nut- 
ter of  same  eontrovcrsij',  but  has  never  Iteeii  (Ieci<lecl  h^  the  Bupiems  coort.  Thcj  h«, 
douUlIcss,  oflieeiB  of  Che  ^vcmmcni  of  tlie  Uniicd  States ;  but  their  duties  ara  paitlj 
judicial,  and  partly  executive  or  miniMcrial.*  In  these  respects  Ihejr  have  been  lap. 
jioBcd  to  be  like  coramissionera  of  excise,  of  hankruptcy,  commlaaionert  to  tnke  dopoci. 
tionit,  ood  eommiSBioners  under  treaties.    And  it  bos  been  said  that  the  eaiutitulion,  in 

•  Wut  T.  WiAirt,  3  CisDch'i  R.  386 ;  s.  c.  1  PclraCa  GDDd.  B.  6S1. 


CH.  XXXVni.]  JUDICIARY  —  JURISDICTION.  479 

§  1635.  It  is  almost  unnecessary  to  add,  that  although  the 
constitution  has,  with  so  sedulous  a  care,  endeavored  to  guard 
the  judicial  department  from  the  overwhelming  influence  or 
power  of  the  other  coordinate  departments  of  the  government,  it 
has  not  conferred  upon  them  any  inviolability  or  irresponsibility 
for  an  abuse  of  their  authority.  On  the  contrary,  for  any  corrupt 
violation  or  omission  of  the  high  trusts  confided  to  the  judges, 
..they  are  liable  to  be  impeached,  (as  we  have  already  seen,)  and, 
upon  conviction,  removed  from  office.  Thus,  on  the  one  hand, 
a  pure  and  independent  administration  of  public  justice  is  amply 
provided  for ;  and,  on  the  other  hand,  an  urgent  responsibility 
secured  for  fidelity  to  the  people. 

§  1636.  The  judges  of  the  inferior  courts,  spoken  of  in  the 
constitution,  do  not  include  the  judges  of  courts  appointed  in  the 
territories  of  the  United  States,  under  the  authority  given  to 
congress  to  regulate  the  territories  of  the  United  States.  The 
courts  of  the  territories  are  not  constitutional  courts,  in  which 
the  judicial  power  conferred  by  the  constitution  on  the  general 
government  can  be  deposited.  They  are  legislative  courts,  cre- 
ated in  virtue  of  the  general  sovereignty  which  exists  in  the 
national  government  over  its  territories.  The  jurisdiction  with 
which  they  are  invested  is  not  a  part  of  the  judicial  power, 
which  is  defined  in  the  third  article  of  the  constitution;  but 
arises  from  the  same  general  sovereignty.  In  legislating  for 
them,  congress  exercises  the  combined  powers  of  the  general  and 
of  a  state  government*  Congress  may,  therefore,  rightfully  limit 
the  tenure  of  ofiice  of  the  judges  of  the  territorial  courts,  as  well 
as  their  jurisdiction ;  and  it  has  been  accordingly  limited  to  a 
short  period  of  years.^ 


speaking  of  courts  and  judges,  means  those  who  exercise  all  the  regular  and  permanent 
duties  which  belong  to  a  court,  in  the  ordinary  popular  signification  of  the  terms.* 

At  present,  the  courts  of  the  United  States,  organized  under  the  constitution,  consist 
of  district  courts,  (one  of  which,  at  least,  is  established  in  every  state  in  the  union,)  of 
circuit  courts,  and  of  a  supreme  court,  the  latter  being  composed  of  seven  judges. 
The  judiciary  act  of  1789,  ch.  20,  and  the  judiciary  act  of  1802,  ch.  31,  are  those  which 
make  the  general  provisions  for  the  establishment  of  these  courts,  and  for  their  jurisdic- 
tion, original  and  appellate.  Mr.  Chancellor  "Kent  has  given  a  brief  but  accurate  ac- 
count of  the  examination  of  the  courts  of  the  United  States.  1  Kent's  Comm.  Lect. 
14,  p.  279  to  285,  (2d  edit.  p.  298  to  305). 

^  The  American  Jbuurance  Company  t.  Canier,  1  Petep's  Snp.  B.  511,  546. 


•  Sexgeaat  on  Conit  (3d  edit.)  eh.  38,  p.  877, 878. 
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§  1637.  The  second  section  of  the  third  article  contaias  an 
exposition  of  the  jurisdiction  appertaining  to  the  judicial  power 
of  the  national  government.  The  first  clause  is  as  follows :  "  The 
judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising 
under  this  constitution,  the  laws  of  the  United  States,  and  trea- 
ties made  or  which  shall  be  made  under  their  authority  ;  to  alt 
cases  alTi'cting  ambassadors,  other  public  ministers,  and  consals; 
to  all  cases  of  admiratly  and  maritime  jurisdiction;  to  contro-. 
versies,  to  which  the  United  States  shall  be  a  party;  to  coatro- 
versies  between  two  or  more  states ;  between  a  state  and  citizens 
of  another  state ;  between  citizens  of  different  states;  between 
citizens  of  the  same  state,  claiming  lands  under  grants  of  differ- 
ent states;  and  between  a  state,  or  the  citizens  thereof,  and  for- 
eign states,  citizens,  or  subjects."  ' 

§  163S.  Such  is  the  judicial  power,  which  the  constitution  has 
deemed  essential,  in  order  to  follow  out  one  of  its  great  objects 
stated  in  the  preamble, "to  establish  justice."  Mr.  Chief  Justice 
Jay,  in  his  very  able  opinion  in  Chisbohn  v.  The  State  of  Geor^ 
gid?  has  drawn  up  a  summary  of  the  more  general  reasoning,  on 
which  each  of  these  delegations  of  power  is  founded.  "  It  raay 
be  asked,"  said  he,  "what  is  the  precise  sense  and  latitude  in 
which  the  words  '(a  establish  justice^  as  here  used,  are  to  be 
understood  ?  The  answer  to  this  question  will  result  from  the 
provisions  made  in  the  constitution  on  this  head.  They  are 
specified  in  the  second  section  of  the  third  article,  where  it  la 
ordained,  that  the  judicial  power  of  the  United  States  shall  ex- 
tend to  ten  descriptions  of  cases,  namely.  1,  To  all  cases  aris- 
ing under  this  constitution  ;  because  the  meaning,  construction, 
and  operation  of  a  compact  ought  always  to  be  ascertained  by 
all  the  parties,  not  by  authority  derived  only  from  one  of  tbera. 
2.  To  all  cases  arising  under  the  laws  of  the  United    States; 

1  It  lins  Iictn  i-ery  correclly  rcnrnrki-J  by  Mr.  Justice  Iredell,  tKat  "the  judicial 
power  of  the  Uiiileil  Stott»  \i  ofo  pti'ulinr  kind.  It  is,  indctd,  commenaiinilo  with  the 
onlinury  It^uilaiivi-  anil  cxoculivo  giowm  of  Ihc  ^ncral  govcmmctil,  and  the  powen 
which  coiircrii  tKittii-a.  But  it  nliio  jjovs  further.  When  ccrlHin  paities  arq  concvmed 
allhukl);!)  tlic  subject  in  eontroversv  does  not  relate  to  any  ipecial  objects  of  antlioritj  of 
the  gcncml  govcrnmcnl,  wlicrein  the  scpamto  soTcreigntiM  of  the  MipBrBte  states  uv 
Mcndi'd  in  one  common  moss  of  Kaprcnine; ;  yet  the  general  goTemmcnt  haa  r  Jndicial 
anlliority  in  ivgnnl  to  such  subjects  of  controversy ;  and  the  legislaluro  of  the  United 
StnttB  iiiiiy  pii«8  oil  inws  necessary  to  give  such  judicial  authority  its  proper  effect." 
Chidiolm  T.  Cmrgia,  2  Dall,  433,  434 ;  S.  C.  3  Peters's  Cond.  R.  6*1. 

1  2  Dull.  It.  419,  4T9;  B.  c.  2rcleis's  Cond.  B.  635,  671. 


en.  xxxviil]  judiciary — jurisdiction.  481 

because,  as  such  laws,  constitutionally  made,  are  obligatory  oh 
each  state,  the  measure  of  obligation  and  obedience  ought  not  to 
be  decided  and  fixed  by  the  party  from  whom  they  are  due, 
but  by  a  tribunal  deriving  authority  from  both  the  parties.  3. 
To  all  cases  arising  under  treaties  made  by  their  authority  ;  be- 
cause, as  treaties  are  compacts  made  by  and  obligatory  on  the 
whole  nation,  their  operation  ought  not  to  be  affected  or  regu- 
lated by  the  local  laws,  or  courts  of  a  part  of  the  nation.  4.  To 
all  cases  affecting  ambassadors,  or  other  public  ministers,  and 
consuls ;  because,  as  these  are  officers  of  foreign  nations,  whom 
this  nation  are  bound  to  protect,  and  treat  according  to  the  laws 
of  nations,  cases  affecting  them  ought  only  to  be  cognizable  by 
national  authority.  5.  To  all  cases  of  admiralty  and  maritime 
jurisdiction;  because,  as  the  seas  are  the  joint  property  of 
nations,  whose  right  and  privileges  relative  thereto  are  regulated 
by  the  law  of  nations  and  treaties,  such  cases  necessarily  belong 
to  national  jurisdiction.  6.  To  controversies,  to  which  the  United 
States  shall  be  a  party ;  because,  in  cases  in  which  the  whole 
people  are  interested,  it  would  not  be  equal  or  wise  to  let  any 
one  state  decide  and  measure  out  the  justice  due  to  others.  7. 
To  controversies  between  two  or  more  states ;  because  domestic 
tranquillity  requires,  that  the  contentions  of  states  should  be 
peaceably  terminated  by  a  common  judicatory;  and  because,  in 
a  free  country,  justice  ought  not  to  depend  on  the  will  of  either 
of  the  litigants.  8.  To  controversies  between  a  state  and  citi- 
zens of  another  state ;  because,  in  case  a  state  (that  is,  all  the 
citizens  of  it)  has  demands  against  some  citizens  of  another 
state  it  is  better  that  she  should  prosecute  their  demands  in  a  na- 
tional court,  than  in  a  court  of  the  state  to  which  those  citizens 
belong ;  the  danger  of  irritation  and  criminations,  arising  from 
apprehensions  and  suspicions  of  partiality,  being  thereby  obvi- 
ated. Because,  in  cases  where  some  citizens  of  one  state  have 
demands  against  all  the  citizens  of  another  state,  the  cause  of 
liberty  and  the  rights  of  men  forbids  that  the  latter  should  be  the 
sole  judges  of  the  justice  due  to  the  latter ;  and  true  republican 
government  requires,  that  free  and  equal  citizens  should  have 
free,  fair,  and  equal  justice.  9.  To  controversies  between  citi- 
zens of  the  same  state,  claiming  lands  under  grants  of  different 
states ;  because,  as  the  rights  of  the  two  states  to  grant  the  land 
are  drawn  into  question,  neither  of  the  two  states  oi 
decide  the  controversy.  10.  To  controversies  between  a 
VOL.  n.  41 
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Jic  citizens  thereof,  and  foreign  etateu,  citizens,  or  subjects; 
bi'caude,  a;^  every  nation  in  responsible  for  the  conduct  of  Ha  cit* 
ixtioa  towards  other  nations,  all  qnestions,  touching  the  justice 
dup  to  foreign  nations  or  peojile,  ought  to  be  ascertained  by  and 
depend  on  national  authority.  Even  thia  cursory  view  of  the 
judicial  powers  of  the  United  States  leaves  the  mind  strongly 
impresacd  with  the  importance  of  them  to  the  preservation  of. 
the  tranquillity,  the  equal  sovereignty,  and  the  equal  rights  of  the 
people." 

^  1639.  This  opinion  contains  a  clear,  and,  as  far  as  it  goes, 
an  exact  outline ;  but  it  will  be  necessary  to  examine  separately 
every  portion  of  the  jurisdiction  here  given,  in  order  that  a.  more 
full  and  comprehensive  understanding  of  all  the  reasons,  on 
nhich  it  is  founded,  may  be  attained.  And  I  am  much  mis- 
taken, if  such  an  examination  will  not  display  In  a  more  striking 
light  the  profound  wisidom  and  policy  with  which  this  part  of 
the  constitution  was  framed. 

^  1640.  And  first,  the  judicial  power  extends  to  all  cases  in 
law  and  equity,  ari.-'ing  under  the  constitution,  the  laws,  and  tlie 
treaties  of  the  United  States.^  And  by  cases  in  this  clause  we 
are  to  understand  criminal,  as  well  as  civil  cases.^ 

§  1641,  The  propriety  of  the  delegation  of  jurisdiction,  in 
"cases  arising  under  the  constitution,"  rests  on  the  obvious  con- 
sideration, that  there  ought  always  to  be  some  constituttoual 
method  of  giving  effect  to  constitutional  provisions.^  What,  for 
instance,  wonld  avail  restrictions  on  the  authority  of  the  state 
legislatures,  without  some  constitutional  mode  of  enforcing  the 
observance  of  them?*     The  states  are  by  the  constitution    pro- 


'  In  the  first  irah  of  tho  constitution  the  clause  was, "  tho  jarisdiction  of  the  stiproma 
court  Hlmll  extend  lo  nil  cam*  acWing  under  the  Iowa  passed  hj  the  IcgUluttin!  of  tfae 
Unitcil  Stntes; "  the  other  wonU,  "  the  constitution,"  nnil  "  trcnties,"  were  nftcrwanla 
■ililed  without  anv  npiiarcnt  oljection.    Journal  of  Convention,  ase,  2S7,  298. 

'  1  Tucker's  Bluck.  Comm.  App.  420,  4S1 ;  Vuhatt  y.  Tirginia,  G  Wheat.  R,  399  ; 
Rawlc  on  CunslJIuinin,  ch.  U,  p.  236. 

»  Co/itnsY.  IVijfAiiVi.e  Wheal.  11.  415;  I<1.  402  to  404  ;  ante,  Tol.  i.  (  266,  287. 

*  Sir.  MoUisoti,  in  the  Yirpnia  RcEioIntionB  ntid  Ucport,  Jannarr,  1800,  soys,  that 
"  eoees  arising  under  the  constitution,"  in  the  seniw:  of  this  clause,  are  of  two  dCBOtlp- 
tions.  Unc  of  these  comprehends  the  cases  growing  out  of  tlie  restrictions  on  the  leg- 
islative power  of  the  states,  sach  us  emitting  bilk  of  credit,  making  anj  thing  but  gold 
nnr]  FJIvcr  a  lender  in  pn^mcnt  of  debts.  "  Should  tliis  prohibition  be  violated,"  aajs 
bo,  "and  a  suit  bttufen  cithtia  of  ihr.  lame  slate  be  Iho  conseqaence,  this  noalA  be  ■ 
cose  arising  tinder  the  constitution  before  the  judicial  power  of  the  United  States.  A 
second  dvEcripiion  compiehcnds  suits  between  cilizcns  and  forcignere,  or  citizens  of  dip. 
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hibited  from  doing  a  variety  of  things  ;  some  of  which  are  incom- 
patible with  the  interests  of  the  union  ;  others  with  its  peace  and 
safety;  others  with  the  principles  of  good  government.  The 
imposition  of  duties  on  imported  articles,  the  declaration  of  war, 
and  the  emission  of  paper-money,  are  examples  of  each  kind- 
No  man  of  sense  will  believe,  that  such  prohibitions  would  be 
scrupulously  regarded,  without  some  effectual  power  in  the  gov- 
ernment to  restrain,  or  correct  the  infractions  of  them.^  The 
power  must  be  either  a  direct  negative  on  the  state  laws,  or  an 
authority  in  the  national  courts  to  overrule  such  as  shall  mani- 
festly be  in  contravention  to  the  constitution.  The  latter  course 
was  thought  by  the  convention  to  be  preferable  to  the  former ; 
and  it  is,  without  question,  by  far  the  most  acceptable  to  the 
states.2 


fcront  states,  to  bo  ducidcd  according  to  the  state  or  foreign  laws ;  but  submitted  by  the 
constitution  to  the  judicial  power,  of  the  United  States ;  the  judicial  power  being,  in  sev- 
eral instances,  extended  beyond  the  legislative  power  of  the  United  States."  (p.  28.) 
Mr.  Tucker  in  his  commentaries  uses  the  following. language':  "  The  judicial  power  of 
the  federal  government  extends  to  all  cases  in  law  and  equity  arising  under  the  consti- 
tution. Now,  the  powers  granted  to  the  federal  government,  or  prohibited  to  the  states, 
being  all  enumerated,  the  cases  arising  under  the  constitution  can  only  bo  such,  as  arise 
out  of  some  enumerated  power  delegated  to  the  federal  government,  or  prohibited  to 
tliose  of  the  several  states.  These  general  words  include  what  is  comprehended  in  the 
next  clause,  namely,  cases  arising  under  the  laws  of  the  United  States.  But,  as  con- 
tradistinguished from  that  clause,  it  comprehends  some  cases  afterwards  enumerated ; 
for  example,  controversies  between  two  or  more  states ;  between  a  state  and  foreign 
Slates ;  between  citizens  of  the  same  state  claiming  lands  under  grants  of  different 
states ;  all  which  may  arise  under  the  constitution,  and  not  under  any  law  of  the  United 
States.  Many  other  cases  might  bo  enumerated  which  would  fall  strictly  under  this 
clause,  and  no  other.  As,  if  a  citizen  of  one  state  should  be  denied  the  privileges  of  a 
citizen  in  another ;  so,  if  a  person  held  to  service  or  labor  in  one  state,  should  escape 
into  another  and  obtain  protection  there,  as  a  free  man ;  so,  if  a  state  should  coin 
money,  and  declare  the  same  to  be  a  legal  tender  in  payment  of  debt,  the  validity  of 
such  a  tender,  if  made,  would  full  within  the  meaning  of  this  clause.  So  also,  if  a 
state  should,  without  the  consent  of  congress,  lay  any  duty  upon  goods  imported,  the 
question,  as  to  the  validity  of  such  an  act,  if  disputed,  would  come  within  the  meaning 
of  this  clause,  and  not  of  any  other.  In  all  these  coses  equitable  circumstances  may 
arise,  the  cognizance  of  which,  as  welLas  such,  as  were  strictly  legal,  would  belong  to 
the  federal  judiciary,  in  virtue  of  this  clause."  1  Tuck.  Black.  Comm.  App.  418,  419. 
See  also  2  Elliot's  Debates,  380,  383,  390,  400,  418,  419. 

1  See  3  Elliot's  Debates,  142. 

3  The  Federalist,  No.  80.  See  also  Id.  No.  22;  2  Elliot's  Debates,  889,  390.  The 
reasonableness  of  this  extent  of  the  judicial  power  is  very  much  considered  by  Mr. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court,  in  Cohens  v.  Virginia, 
(6  Wheat.  R.  413  to  423,)  from  which  some  extracts  will  be  made,  in  considering  the 
appellate  jarisdlction  of  the  supreme  court,  in  a  future  page. 
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§  1612.  The  same  reasoning  applies  with  equal  force  to  "  cases 
arising  under  the  laws  of  the  United  States."  In  fact,  the  neces- 
sity of  uniformity  in  the  interpretation  of  these  laws  w^ould  of 
itself  settle  every  doubt  that  could  be  raised  on  the  subject. 
"Thirteen  independent  courts  of  final  jurisdiction  (says  the  Fed- 
eralist) over  the  same  causes  is  a  hydra  in  government,  from 
which  nothing  but  contradiction  and  confusion  can  proceed."* 

§  1G43.  There  is  still  more  cogency,  if  it  be  possible,  in  the 
reasoning,  as  applied  to  "cases  arising  under  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States." 
Without  this  power,  there  would  be  perpetual  danger  of  collision, 
and  even  of  war,  with  foreign  powers,  and  an  utter  incapacity  to 
fulfil  the  ordinary  obligations  of  treaties.^  The  want  of  this 
power  was  (as  we  have  seen^)  a  most  mischievous  defect  in  the 
confederation  ;  and  subjected  the  country,  not  only  to  violations  of 
its  plighted  faith,  but  to  the  gross,  and  almost  proverbial  impata- 
tion  of  Punic  insincerity.* 

§  1644.  But,  indeed,  the  w^hole  argument  on  this  subject  has 
been  already  exhausted  in  the  preceding  part  of  these  Commen- 
taries, and  therefore  it  may  be  dismissed  without  further  illustra- 
tions, although  many  humiliating  proofs  are  to  be  found  in  the 
records  of  the  confederation.^ 

§  1645.  It  is  observable,  that  the  language  is,  that  "  the  judicial 


1  The  Federalist,  No.  80  ;  Id.  No.  22 ;  Id.  No.  15 ;  2  Elliot's  Debates,  389,  390 ;  3 
Elliot's  Debates,  142,  143.  In  the  convention,  which  framed  the  constitution,  the  fol- 
lowing R'solution  WHS  unanimously  adopted.  *'  That  the  jurisdiction  of  the  national 
judiciary  shall  extend  to  cases  arising  under  laws  passed  by  the  general  loi^sliitur©, 
and  to  such  other  questions,  as  involve  the  national  peace  and  harmony."  Joamal  of 
Convention,  188,  189. 

2  The  Federalist,  No.  22,  No.  80 ;  2  Elliot's  Debates,  390,  400 ;  The  Federalist,  No. 
80.  The  remarks  of  The  Federalist,  No.  80,  on  this  subject  will  bo  found  Terr 
instructive,  and  should  bo  perused  by  every  constitutional  lawyer. 

»  Antt\  vol.  i.  §  266,  267,  483,  484;  3  Elliot's  Debates,  148,  280. 

*  3  Elliot's  Debates,  281. 

6  Ante,  vol.  i.  ^  266,  267,  483,  484  ;  The  FecJ^ralist,  No.  22,  No.  80 ;  1  Tuck.  Bladu 
Comm.  App.  418,  419,  420.  This  clause  was  ojiposed  with  great  earnestness  in  some 
of  the  state  conventions,  and  particularly  in  that  of  Virginia,  as  alarming  and  danger- 
ous to  the  rights  and  liberties  of  the  states,  since  it  would  bring  every  thing  within  the 
vortex  of  the  national  jurisdiction.  It  was  defended  with  great  ability  and  conclusive- 
ness  of  reasoning,  as  indispensable  to  tlie  existence  of  the  national  government,  and 
perfectly  consistent  with  the  safety  and  prerogatives  of  the  states.  See  2  Elliot's  De- 
bates, 380  to  427;  3  Elliot's  Debates,  125,  128,  129,  133,  143;  Id.  280;  4  Klliot's 
Debates,  (Martin's  Letter,)  45. 
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power  shall  extend  to  all  cases  in  Imo  and  equity^^  arising  under 
the  constitution,  laws,  and  treaties  of  the  United  States.^  What 
is  to  be  understood  by  "  cases  in  law  and  equity,"  in  this  clause? 
Plainly,  cases  at  the  common  law,  as  contradistinguished  from 
cases  in  equity,  according  to  the  known  distinction  in  the  juris- 
prudence of  England,  which  our  ancestors  brought  with  them 
upon  their  emigration,  and  with  which  all  the  American  states 
were  familiarly  acquainted.^  Here,  then,  at  least,  the  constitu- 
tion of  the  United  States  appeals  to,  and  adopts,  the  common 
law  to  the  extent  of  making  it  a  rule  in  the  pursuit  of  remedial 
justice  in  the  courts  of  the  union.^  If  the  remedy  must  be  in 
law,  or  in  equity,  according  to  the  course  of  proceedings  at  the 
common  law,  in  cases  arising  under  the  constitution,  laws,  and 
treaties,  of  the  United  States,  it  would  seem  irresistibly  to  follow, 
that  the  principles  of  decision,  by  which  these  remedies  must  be 
administered,  must  be  derived  from  the  same  source.  Hitherto, 
such  has  been  the  uniform  interpretation  and  mode  of  adminis- 
tering justice  in  civil  cases,  in  the  courts  of  the  United  States  in 
this  class  of  cases.* 

§  1646.  Another  inquiry  may  be,  what  constitutes  a  case  within 
the  meaning  of  this  clause.  It  is  clear,  that  the  judicial  depart- 
ment is  authorized  to  exercise  jurisdiction  to  the  full  extent  of 
the  constitution,  laws,  and  treaties  of  the  United  States,  when- 
ever any  question  respecting  them  shall  assume  such  a  form,  that 
the  judicial  power  is  capable  of  acting  upon  it  When  it  has 
assumed  such  a  form,  it  then  becomes  a  case ;  and  then,  and  not 
till  then,  the  judicial  power  attaches  to  it  A  case,  then,  in  the 
sense  of  this  clause  of  the  constitution,  arises  when  some  sub- 


1  Sec  3  Elliot's  Debates,  127,  128,  129,  130,  133,  141,  li3,  154. 

2  See  Robinson  v.  Camjidly  3  Wheat.  R.  212,  221,  223. 

'  It  is  a  curioas  fact,  that  while  the  adoption  of  the  common  law,  as  the  basis  of  the 
national  jurisprudence,  has  been,  in  later  times,  the  subject  of  such  deep  political  alarm 
with  some  statesmen,  the  non-existence  of  it,  as  such  a  basis,  was  originallj  pressed  by 
some  of  the  ablest  opponents  of  the  constitution,  as  a  principal  defect  Mr.  George 
Mason  of  Virginia  urged,  that  the  want  of  a  clause  in  the  constitution,  securing  to  tho 
people  the  enjoyment  of  the  common  law,  was  a  fatal  defect.  2  American  Museum, 
.534 ;  ante,  vol.  i.  p.  203.  Yet  the  whole  argument  in  the  celebrated  Resolutions  of 
Virginia  of  January,  ISOO,  supposes,  that  the  adoption  of  it  would  have  been  a  most 
mischievous  provision. 

*  See  Parsons  t.  Bedford,  3  Petcrs's  S.  C.  R.  433-447 ;  Robinson  y.  Campbell,  3 
Wheat.  R.  212.  See  Madison's  Report,  7  January,  1 800,  p.  28,  29 ;  Chiskolm's  ^Jzecu' 
tors  T.  Georgia,  2  Dall.  R.  419,  433,  437  ;  8.  G.  2  Cond.  R.  635,  640,  642,  per  Ii^dell, 
J. ;  The  Federalist,  No.  80,  No.  83. 
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ject  touching  tlic  constitution,  laws,  or  treaties  of  the  United 
Stiitr:*,  is  submitted  to  the  courts  by  a  party  who  asserts  his 
rights  in  the  form  prescribed  by  law.^  In  other  words,  a  case  is 
a  suit  in  huvor  equity,  instituted  according  to  the  regular  conrse 
of  judii'iul  proceedings;  and  when  it  involves  any  question  aris- 
ing under  the  constitution,  laws,  or  treaties  of  the  United  States, 
it  is  within  the  judicial  power  confided  to  the  union.* 

§  1617.  Cases  arising  under  the  constitution,  a^  contradis- 
tinguislied  from  those  arising  under  the  laws  of  the  United 
States,  are  such  as  arise  from  the  powers  conferred,  or  privileges 
granted,  or  rights  claimed,  or  protection  secured,  or  prohibitions 
contained  in  the  constitution  itself,  independent  of  any  particular 
statute  enactment.  Many  cases  of  this  sort  may  easily  be 
enumerated.  Thus,  if  a  citizen  of  one  state  should  be  denied 
the  privileges  of  a  citizen  in  another  state  ;^  if  a  state  should 
coin  money,  or  make  paper-money  a  tender;  if  a  person  tried  for 
a  crime  against  tiie  United  States,  should  be  denied  a  trial  by 
jury,  or  a  trial  in  the  state  where  the  crime  is  charged  to  be  com- 
miited;  if  a  person  held  to  labor  or  service  in  one  state  under  the 
laws  thereof,  should  escape  into  another,  and  there  should  be  a 
refusal  to  deliver  him  up  to  the  party  to  whom  such  service  or 
labor  may  be  due ;  in  these,  and  many  other  cases,  the  question 
to  be  judicially  decided,  would  be  a  case  arising  under  the  con- 
stitution.* On  the  other  hand,  cases  arising  under  the  laws  of 
th(^.  United  States  arc  such  as  grow  out  of  the  legislation  of  con- 
gress, within  the  scope  of  their  constitutional  authority,  whether 
they  constitute  the  right,  or  privilege,  or  claim,  or  protection,  or 
defence  of  the  party  in  whole  or  in  part  by  whom  they  are 
asserted/"  The  same  reasoning  applies  to  cases  arising  under 
treaties.  Indeed,  wherever  in  a  judicial  proceeding,  any  ques- 
tions arise,  touching  the  validity  of  a  treaty,  or  statute,  or  author- 
ity, exercised  under  the  United  States,  or  touching  the  construc- 


1  [*•  A  case  is,  a  controversy  between  parties,  which  has  taken  a  shape  for  jadirial 
decision."  ^Marsh.  Speech,  5  Wheat.  R.  Appx.  16.]  OAom  v.  The  Bank  of  tJte  Unu 
ted  Staffs,  9  Wheat.  R.  819.  See  Mr.  Marshall's  Speech  on  the  case  of  JonaUian  Rob- 
bins;  Bee's  Adm.  R.  277  ;  5  Wheaton,  R.  Appx.  16,  17. 

''^  Soe  1  Tuck.  Black.  Comm.  App.  418,  419,  420;  Madison's  Vii^nia  Resolutions 
and  Report,  January,  1800,  p.  28;  Marhury  v.  MadisoHy  1  Cranch's  R.  137,  173,  174  • 
Oiolnfj  V.  XonciHxl,  5  Cranch,  R.  344.     See  2  Elliot's  Debates,  418,  419. 

8  Tlie  Federalist,  No.  80. 

*  1  Tucker's  Black.  Comm.  App.  418,  419 ;  ante^  vol.  ii. 

5  Marlurij  v.  Madison,  1  Cranch,  137,  173,  174. 
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tion  of  any  clause  of  the  constitution,  or  any  statute  or  treaty 
of  the  United  States ;  or  touching  the  validity  of  any  statute  or 
authority  exercised  under  any  state,  on  the  ground  of  repug- 
nancy to  the  constitution,  laws,  or  treaties  of  the  United  States, 
it  has  been  invariably  held  to  be  a  case,  to  which  the  judicial 
power  of  the  United  States  extends.^ 

§  1648.  It  has  sometimes  been  suggested  that  a  case  to  be 
within  the  purview  of  this  clause,  must  be  one  in  which  a  party 
comes  into  court  to  demand  something  conferred  on  him  by  the 
constitution,  or  a  law,  or  a  treaty  of  the  United  States.  But  this 
construction  is  clearly  too  narrow.  A  case  in  law  or  equity  con- 
sists of  the  right  of  the  one  party,  as  well  as  of  the  other,  and  may 
truly  be  said  to  arise  under  the  constitution,  or  a  law,  or  a  treaty 
of  the  United  States,  whenever  its  correct  decision  depends  on 
the  construction  of  either.  This  is  manifestly  the  construction 
given  to  the  clause  by  congress,  by  the  25th  section  of  the  Judi- 
ciary Act,  (which  was  almost  contemporaneous  with  the  consti- 
tution,) and  there  is  no  reason  to  doubt  its  solidity  or  correctness.^ 
Indeed,  the  main  object  of  this  clause  would  be  defeated  by  any 
narrower  construction ;  since  the  power  was  conferred  for  the 
purpose,  in  an  especial  manner,  of  producing  a  uniformity  of 
construction  of  the  constitution,  laws,  and  treaties  of  the  United 
States.8 

§  1649.  This  subject  was  a  good  deal  discussed  in  a  recent 
case*  before  the  supreme  court,  where  one  of  the  leading  ques- 
tions was,  whether  congress  could  constitutionally  confer  upon 
the  Bank  of  the  United  States,  (as  it  has  done  by  the  seventh 
section  of  its  charter,^)  general  authority  to  sue  and  to  be  sued 
in  the  circuit  courts  of  the  United  States.  It  was  contended 
that  they  could  not,  because  several  questions  might  arise  in  such 
suits,  which  might  depend  upon  the  general  principles  of  law, 
and  not  upon  any  act  of  congress.  It  was  held  that  congress  did 
constitutionally  possess  the  power,  and  had  rightfully  conferred 
it  in  that  charter. 


1  See  Judiciary  Act  of  1779,  ch.  20,  4  25;  Alartin  y.  Hunter,  1  Wheat.  R.  304; 
Cohens  y.  Virginia,  6  Wheat.  R.  264 ;  (hborn  y.  Bank  o/the  United  States,  9  Wiieat.  B. 
738  ;  Gibbons  y.  Ogden,  9  Wheat  R.  1. 

s  Cohens  y.  Virginia,  6  Wheat.  R.  378,  379,  391,  392.  See  also  1  Tack.  Black. 
Comm.  App.  419,  420  ;  Jndiciaiy  Act  of  1789,  ch.  20. 

*  The  Federalist,  No.  80 ;  Cohens  y.  Virginia,  6  Wheat.  R.  391,  392. 

«  Osbom  y.  Bank  of  the  United  States,  9  Wheat.  B.  738,  819,  820. 

ft  Act  of  1816,  ch.  44,  f  7. 
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§  1650.  The  reasoning  on  which  this  decision  was  founded, 
cannot  be  better  expressed  than  in  the  very  language  in  \17hichit 
was  delivered  by  Mr.  Chief  Justice  Marshall.  "The  question," 
said  he,  "  is  whether  it  (the  ease)  arises  under  a  law  of  the  United 
States.  The  appellants  contend  that  it  does  not,  because  sev- 
eral questions  may  arise  in  it  which  depend  on  the  general  prin- 
ciples of  the  law,  not  on  any  act  of  congress.  If  this  were  suffi- 
cient to  withdraw  a  case  from  the  jurisdiction  of  the  federal 
courts,  almost  every  case,  although  involving  the  construction  of 
a  law,  would  be  withdrawn  ;  and  a  clause  in  the  constitution  re- 
lating to  a  subject  of  vital  importance  to  the  government,  and 
expressed  in  the  most  comprehensive  terms,  would  be  construed 
to  mean  almost  nothing.  There  is  scarcely  any  case  every  part 
of  which  depends  on  the  constitution,  laws,  or  treaties  of  the 
United  States.  The  questions  whether  the  fact  alleged  as  the 
foundation  of  the  action  be  real  or  fictitious ;  whether  the  conduct 
of  tiie  plaintiff  has  been  such  as  to  entitle  him  to  maintain  his 
action ;  whether  his  right  is  barred ;  whether  he  has  receive^ 
satisfaction,  or  has  in  any  manner  released  his  claims,  are  ques- 
tions some  or  all  of  which  may  occur  in  almost  every  case ;  and 
if  their  existence  be  sufficient  to  arrest  the  jurisdiction  of  the 
court,  words  which  seem  intended  to  be  as  extensive  as  the  con- 
stitution, laws,  and  treaties  of  the  union,  which  seem  designed 
to  give  the  courts  of  the  government  the  construction  of  all  its 
acts,  so  far  as  tiiey  affect  the  rights  of  individuals,  would  be  re- 
duced to  almost  nothing."  ^ 

§  IGol.  After  adverting  to  the  fact  that  there  is  nothing  in  tbe 
constitution  to  prevent  congress  giving  to  inferior  courts  original 
jurisdiction  in  cases  to  which  the  appellate  power  of  the  supreme 
court  may  extend,  he  proceeds :  "We  perceive,  then,  no  ground 
on  which  the  proposition  can  be  maintained,  that  congress  is  in- 
capable of  giving  the  circuit  courts  original  jurisdiction,  in  any 
case  to  which  the  appellate  jurisdiction  extends.  We  ask,  then, 
if  it  can  be  sufficient  to  exclude  this  jurisdiction,  that  the  case 
involves  questions  depending  on  general  principles?  A  cause 
may  depend  on  several  questions  of  fact  and  law.  Some  of  these 
may  depend  on  the  construction  of  a  law  of  the  United  States ; 
others  on  principles  unconnected  with  that  law.  If  it  be  a  suffi- 
cient foundation  for  jurisdiction  that  the  title  or  right,  set  up  by 


1  Osbam  V.  Dank  of  the  United  States,  9  Wheat.  B.  819,  880. 
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the  party,  may  be  defeated  by  one  construction  of  the  constitu- 
tion or  law  of  the  United  States,  and  sustained  by  the  opposite 
construction,  provided  the  facts  necessary  to  support  the  action  be 
made  out,  then  all  the  otl;er  questions  must  be  decided  as  inci- 
dental to  this,  which  gives  that  jurisdiction.  Those  other  ques- 
tions cannot  arrest  the  proceedings.  Under  this  construction  the 
judicial  power  of  the  union  extends  effectively  and  beneficially 
to  that  most  important  class  of  cases  which  depend  on  the  char- 
acter of  the  cause.  On  the  opposite  construction,  the  judicial 
power  never  can  be  extended  to  a  whole  case,  as  expressed  by 
the  constitution ;  but  to  those  parts  oT'cases'only  which  present 
the  particular  question  involving  the  construction  of  the  consti- 
.tution  or  the  law.  We  say  it  never  can  be  extended  to  the  whole 
case  ;  because,  if  the  circumstance,  that  other  points  are  involved 
in  it,  shall  disable  congress  from  authorizing  the  courts  of  the 
union  to  take  jurisdiction  of  the  original  cause,  it  equally  disables 
congress  from  authorizing  those  courts  to  take  jurisdiction  of  the 
whole  cause,  on  an  appeal ;  and  thus  it  will  be  restricted  to  a 
single  question  in  that  cause.  And  words  obviously  intended  to 
secure  to  those  who  claim  rights  under  the  constitution,  laws,  or 
treaties,  of  the  United  States,  a  trial  in  the  federal  courts,  will  be 
restricted  to  the  insecure  remedy  of  an  appeal  upon  an  insulated 
point,  after  it  has  received  that  shape  which  may  be  given  to  it 
by  another  tribunal  into  which  he  is  forced  against  his  will. 
We  think,  then,  that  when  a  question,  to  which  the  judicial 
power  of  the  union  is  extended  by  the  constitution,  forms  an 
ingredient  of  the  original  cause,  it  is  in  the  power  of  congress  to 
give  the  circuit  courts  jurisdiction  of  that  cause,  although  other 
questions  of  fact  or  of  law  may  be  involved  in  it. 

§  1652.  "  The  case  of  the  bank  is,  we  think,  a  very  strong  case 
of  this  description.  The  charter  of  incorporation  not  only  creates 
it,  but  gives  it  every  facility  which  it  possesses.  The  power  to 
acquire  rights  of  any  description,  to  transact  business  of  any  de- 
scription, to  make  contracts  of  any  description,  to  sue  on  those 
contracts,  is  given  and  measured  by  its  charter,  and  that  charter 
is  a  law  of  the  United  States.  This  being  can  acquire  no  right, 
make  no  contract,  bring  no  suit,  which  is  not  authorized  by  a  law 
of  the  United  States.  It  is  not  only  itself  the  mere  creature  of  a 
law,  but  all  its  actions  and  all  its  rights  are  dependent  on  the  same 
law.  Can  a  being,  thus  constituted,  have  a  case  which  does  not 
arise  literally,  as  well  as  substantially*  under  the  law  ?     Take  the 
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ca:«e  of  a  contract,  which  is  put  as  the  strongest  against  the  bank. 
When  a  bank  sues,  the  first  question  which  presents  itself,  and 
which  lies  at  the  foundation  of  the  cause,  is,  has  this  legal  entity 
a  right  to  sue?     Has  it  a  right  to  come,  not  into  this  coart  par* 
ticularly,  but  into  any  court?     This  depends  on  a  law  of  the 
United  States.     The  next  question  is,  has  this  being  a  right  to 
make  this  particular  contract  ?     If  this  question  be  decided  in 
the  negative,  the  dkuse  is  determined  against  the  plaintiff;  and 
this  question,  too,  depends  entirely  on  a  law  of  the  United  States. 
These  are  important  questions,  and  they  exist  in  every  possible 
case.     The  right  to  sue,  if  decided  once,  is  decided  forever ;  bnt 
the  power  of  congress  was  exercised  antecedently  to  the  first  de- 
cision on  that  right ;  and  if  it  was  constitutional  then,  it  cannot 
cease  to  be  so,  because  the  particular  question  is  decided.     It 
may  be  revived  at  the  will  of  the  party,  and  most  probably  would 
be  renewed  were  the  tribunal  to  be  changed.     But  the  question, 
respecting  the  right  to  make  a  particular  contract,  or  to  acqoiie 
a  particular  property,  or  to  sue  on  account  of  a  particular  injaiy, 
belongs  to  every  particular  case,  and  may  be  renevired  in  eveiy 
case.     The  question  forms  an  original  ingredient  in  every  cause. 
Whether  it  be  in  fact  relied  on,  or  not,  in  the  defence,  it  is  still  a 
part  of  the  cause,  and  may  be  relied  on.     The  right  of  the  plain- 
tiff to  sue,  cannot  depend  on  the  defence  which  the  defendant 
may  choose  to  set  up.     His  right  to  sue  is  anterior  to  that  defence, 
and  must  depend  on  the  state  of  things  when  the  action  is  brought 
The  questions  which  the  case  involves,  then,  must  determine  its 
character,  whether  those  cjuestions  be  made  in  the  cause  or  not 
The  appellants  say,  that  tlije  case  arises  on  the  contract ;  but  the 
validity  of  the  contract  depends  on  a  law  of  the  United  States, 
and  the  plaintiff  is  compelled,  in  every  case,  to  show  its  validity. 
The  case  arises  emphatically  under  the  law.     The  act  of  congress 
is  its  foundation.     The  contract  could  never  have  been  made 
but  under  the  authority  of  that  act     The  act  itself  is  the  first 
ingredient  in  the  case,  is  its  origin,  is  that  from  which  every  other 
part  arises.     That  other  questions  may  also  arise,  as  the  execu- 
tion of  the  contract,  or  its  performance,  cannot  change  the  case, 
or   give   it  any  other  origin  than  the  charter  of  incorporation. 
The  action  still  originates  in,  and  is  sustained  by  that  charter. 

§  1053.  "  The  clause,  giving  the  bank  a  right  to  sue  in  the  cir- 
cuit courts  of  the  United  States,  stands  on  the  same  principle 
with  the  acts  authorizing  ofEcers  of  the  United  States,  who  sue 
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in  their  own  names,  to  sue  in  the  courts  of  the  United  States. 
The  postmaster-general,  for  example,  cannot  sue  under  that  part 
of  the  constitution  which  gives  jurisdiction  to  the  federal  courts, 
in  consequence  of  the  character  of  the  party,  nor  is  he  authorized 
to  sue  by  the  judiciary  act.  He  comes  into  the  courts  of  the 
union  under  the  authority  of  an  act  of  congress,  the  constitution- 
ality of  which  can  only  be  sustained  by  the  admission,  that  his 
suit  is  a  case  arising  under  a  law  of  the  United  States.  If  it  be 
said,  that  it  is  such  a  case  because  a  law  of  the  United  States 
authorizes  the  contract,  and  authorizes  the  suit,  the  same  rea- 
sons exist  with  respect  to  a  suit  brought  by  the  bank.  That, 
too,  is  such  a  case ;  because  that  suit,  too,  is  itself  authorized, 
and  is  brought  on  a  contract  authorized  by  a  law  of  the  United 
States.  It  depends  absolutely  on  that  law,  and  cannot  exist  a 
moment  without  its  authority. 

§  1654.  "  If  it  be  said,  that  a  suit  brought  by  the  bank  may 
depend  in  fact  altogether  on  questions  unconnected  with  any 
law  of  the  United  States,  it  is  equally  true  with  respect  to  suits 
brought  by  the  postmaster-general.  The  plea  in  bar  may  be 
payment,  if  the  suit  be  brought  on  a  bond,  or  non-assumpsit,  if 
it  be  brought  on  an  open  account,  and  no  other  question  may 
arise  than  what  respects  the  complete  discharge  of  the  demand. 
Yet  the  constitutionality  of  the  act,  authorizing  the  postmaster- 
general  to  sue  in  the  courts  of  the  United  States,  has  never  been 
drawn  into  question.  It  is  sustained  singly  by  an  act  of  con- 
gress, standing  on  that  construction  of  the  constitution,  which 
asserts  the  right  of  the  legislature  to  give  original  jurisdiction  to 
the  circuit  courts,  in  cases  arising  under  a  law  of  the  United 
States.  The  clause  in  the  patent  law,  authorizing  suits  in  the 
circuit  courts,  stands,  we  think,  on  the  same  principle.  Such  a 
suit  is  a  case  arising  under  a  law  of  the  United  States.  Yet  the 
defendant  may  not,  at  the  trial,  question  the  validity  of  the 
patent,  or  make  any  point  which  requires  the  construction  of  an 
act  of  congress.  He  may  rest  his  defence  exclusively  on  the 
fact  that  he  has  not  violated  the  right  of  the  plaintiff.  That  this 
fact  becomes  the  sole  question  made  in  the  cause,  cannot  oust 
the  jurisdiction  of  the  court,  or  establish  the  position,  that  the 
case  does  not  arise  under  a  law  of  the  United  States. 

§  1655.  '<  It  is  said,  that  a  clear  distinction  exists  between  the 
party  and  the  cause ;  that  the  party  may  originate  under  a  law 
with  which  the  cause  has  no  connection ;  and  that  congress  may 
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With  the  same  pro])riety,  give  a  naturalized  citizen  who  is  tbe 
mere  creature  of  a  law,  a  right  to  sue  in  the  courts  of  the  United 
States,  as  give  that  right  to  the  bank.     This  distinction  is  not 
denied ;  and,  if  the  act  of  congress  was  a  simple  act  of  incorpo- 
ration, and  contained  nothing  more,  it  might  be  entitled  to  great 
consideration.     But  the  act  does  not  stop  with  incorporating  tbe 
bank.     It  proceeds  to  bestow  upon  the  being  it  has  made,  all  the 
faculties  and  capacities  which  that  being  possesses.     Every  act 
of  the  bank  grows  out  of  this  law,  and  is  tested  by  it.      To  use 
the  language  of  the  constitution,  every  act  of  the  bank  arises  out 
of  this  law.     A  naturalized  citizen  is  indeed  made  a   citizen 
under  an  act  of  congress,  but  the  act  does  not  proceed  to  giye, 
to  regulate,  or  to  prescribe  his  capacities.     He  becomes  a  mem- 
ber of  the  society,  possessing  all  the  rights  of  a  native  citizen, 
and  standing,  in  the  view  of  the  constitution  on  the  footing  of  a 
native.     The  constitution  does  not  authorize  congress  to  enlarge 
or  abridge  those  rights.     The  simple  power  of  the  national  leg- 
islature is  to  prescribe  a  uniform  rule  of  naturalization,  and  the 
exercise  of  this  power  exhausts  it  so  far  as  respects  the  individ- 
ual.    The  constitution  then  takes  him  up,  and,  among  other 
rights,  extends  to  him  the  capacity  of  suing  in  the  couits  of  the 
United  States,  precisely  under  the  same  circumstances  under 
wlii6h  a  native  might  sue.     He  is  distinguishable  in   nothing 
from  a  native  citizen,  except  so  far  as  the  constitution  makes  the 
distinction.     The  law  makes  none.     There  is,  then,  no  resem- 
blance between  the  act  incorporating  the  bank,  and  the  general 
naturalization  law.     Upon  the  best  consideration  we  have  been 
able  to  bestow  on  this  subject,  we  are  of  opinion,  that  the  claase 
in  the  act  of  incorporation,  enabling  the  bank  to  sue  in   the 
courts  of  the  United  States,  is  consistent  with  the  consdtntion, 
and  to  be  obeyed  in  all  courts."  ^ 

§  I60G.  Cases  may  also  arise  under  laws  of  the  United  States 
by  implication,  as  well  as  by  express  enactment;  so  that  dne 
redress  may  be  administered  by  the  judicial  power  of  the  United 
States.  It  is  not  unusual  for  a  legislative  act  to  involve  conse- 
quences which  are  not  expressed.  An  ofBcer,  for  example,  is 
ordered  to  arrest  an  individual.  It  is  not  necessary,  nor  is  it 
usual,  to  say,  that  he  shall  not  be  punished  for  obeying  this 


1  (hlM,ni  V.  13<ink  of  tlie  Unital  States,  9  Wheat.  R.  821  to  828.    See  also  Bank  of 
the  i'nitttl  States  v.  Geonjia,  9  Wlicat.  K.  904. 
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order.  His  security  is  implied  in  the  order  itself.  It  is  no  unusual 
thing  for  an  act  of  congress  to  imply,  without  expressing,  this 
very  exemption  from  state  control.  The  collectors  of  the  rev- 
enue, the  carriers  of  the  mail,  the  mint  establishment,  and  all 
those  institutions  which  are  public  in  their  nature,  are  examples 
in  point.  It  has  never  been  doubted,  that  all  who  are  employed 
in  them  are  protected,  while  in  the  line  of  their  duty;  and  yet 
this  protection  is  not  expressed  in  any  act  of  congress.  It  is  in- 
cidental to,  and  is  implied  in,  the  several  acts  by  Vhich  those 
institutions  are  created;  and  is  secured  to  the  individuals 
employed  in  them,  by  the  judicial  power  alone;  that  is,  the 
judicial  power  is  the  instrument  employed  by  the  government  in 
administering  this  security.^ 

§  1657.  It  has  also  been  asked,  and  may  again  be  asked,  why 
the  words  "  cases  in  equity,"  are  found  in  this  clause  ?  What 
equitable  causes  can  grow  out  of  the  constitution,  laws,  and 
treaties  of  the*United  States?  To  this  the  general  answer  of 
the  Federalist  ^  seems  at  once  clear  and  satisfactory.  "  There  is 
hardly  a  subject  of  litigation  beti^een  individuals  which  may  not 
involve  those  ingredients  of /mwd,  accident,  trusty  or  hardship, 
which  would  render  the  matter  an  object  of  equitable,  rather 
than  of  legal  jurisdiction,  as  the  distinction  is  known  and  estab- 
lished in  several  of  the  states.  It  is  the  peculiar  province,  for 
instance,  of  a  court  of  equity,  to  relieve  against  what  are  called 
hard  bargains:  these  are  contracts  in  which,  though  there  may: 
have  been  no  direct  fraud  or  deceit  sufficient  to  invalidate  them 
in  a  court  of  law ;  yet  there  may  have  been  some  undue  and 
unconscionable  advantage  taken  of  the  necessities  or  misfortunes 
of  one  of  the  parties,  which  a  court  of  equity  would  not  tolerate. 
In  such  cases,  where  foreigners  were  concerned  on  either  side,  it 
would  be  inipossible  for  the  federal  judicatories  to  do  justice, 
without  an  equitable  as  well  as  a  legal  jurisdiction.  Agree- 
ments to  convey  lands  claimed  under  the  grants  of  different 
states,  may  afford  another  example  of  the  necessity  of  an  equita- 
ble jurisdiction  in  the  federal  courts.  This  reasoning  may  not 
be  so  palpable  in  those  states  where  the  formal  and  technical 


1  Osbom  y.  Bank  of  the  United  States,  9  Wheat.  R.  865,  866 ;  Id.  847,  848. 

2  Tho  Federalist,  No.  80.    Seo  also  1  Tack.  Black.  Comm.  App.  418,  419 ;  2  Elli- 
ot's Debates,  389,  39G. 

VOL.  n.  42 
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distinction  between  law  and  EQUITY  is  not  maintained,  as    io 
this  state,  where  it  is  exemplified  by  every  day's  practice." 

§  1658.  The  next  clause  extends  the  judicial  power  "  to  all 
cases  affecting  ambassadors,  other  public  ministers,  and  con- 
suls.'' The  propriety  of  this  delegation  of  power  to  the  national 
judiciary  will  scarcely  be  questioned  by  any  persons,  who  have 
duly  reflected  upon  the  subject.  There  are  various  grades  of 
public  ministers,  from  ambassadors  (which  is  the  highest  grade) 
down  to  common  resident  ministers,  whose  rank,  and  diplomatic 
precedence,  and  authority,  are  well  known,  and  well  ascertained 
in  the  law  and  usages  of  nations.^  But  whatever  may  be  their 
relative  rank  and  grade,  public  ministers  of  every  class  are  the 
immediate  representatives  of  their  sovereigns.  As  snch  repre- 
sentatives, they  ow-e  no  subjection  to  any  laws,  but  those  of 
their  own  country,  any  more  than  their  sovereign;  and  their 
actions  are  not  generally  deemed  subject  to  the  control  of  the 
private  law  of  that  state,  wherein  they  are  appointed  to  reside. 
He,  that  is  subject  to  the  coercion  of  laws,  is  necessarily  depend- 
ent on  that  power,  by  whom  those  laws  were  made.  But  public 
ministers  ought,  in  order  to  perform  their  duties  to  their  own  sov- 
ereign, to  be  independent  of  every  power,  except  that  by  which 
they  were  sent ;  and,  of  consequence,  ought  not  to  be  subject  to 
the  mere  municipal  law  of  that  nation,  wherein  they  are  to  exer- 
cise their  functions.^  The  rights,  the  powers,  the  duties,  and  the 
privileges  of  public  ministers  are,  therefore,  to  be  determined,  not 


1  Three  classes  arc  usually  distinguished  in  diplomacy;  1.  Ambassadors,  who  are 
the  highest  order,  who  arc  considered  as  personally  representing  their  sovereigns ;  2. 
Envoys  Extraordinary,  and  ministers  plenipotentiary;  3.  Ministers  resident,  and  min* 
istcrs  chargers  d'affaires.  Merc  common  chargers  d'affaires,  are  deemed  of  still  lower 
rank.  Dr.  Lieber's  Encyclopedia  Americana,  art.  Ministers,  Foreign,  Vattel,  B.  4, 
eh.  6,  §  71  to  74. 

2  1  Black.  Comm.  253 ;  Vattel,  B.  4,  ch.  7,  ^  80,  81,  92,  99,  101  ;  1  Kent's  Comm. 
Lect.  2,  p.  37,  38,  (2d  edit.  p.  38,  39).  In  the  case  of  the  Schooner  Exchange  v.  iVFad' 
don,  (7  Cranch,  116,  138,)  the  supreme  court  state  the  grounds  of  the  immunity  of  for- 
eign ministers  in  a  very  clear  manner,  leaving  the  important  question  whether  Uiat  im- 
munity ci\n  l)e  forfeited  by  misconduct,  open  to  future  decision.  "  A  secood  case,** 
(says  Mr.  Chief  Justice  Marshall  in  delivering  the  opinion  of  the  court,)  "standing  on 
the  same  principles  with  the  first,  is  the  immunity  which  all  civilized  nations  allbw  to 
foreign  ministers.  Whatever  may  be  the  principle  on  which  this  immunity  is  estab- 
lished, whether  we  consider  him  as  in  the  place  of  the  sovereign  he  represents,  or  bj  a 
political  fiction  suppose  him  to  be  extraterritorial,  and  therefore,  in  point  of  law,  not 
within  the  jurisdiction  of  the  sovereign  at  whose  court  he  resides ;  still,  the  immanity 
itself  is  granted  by  tlie  governing  power  of  the  nation  to  which  the  minister  is  deputed. 
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by  any  municipal  constitutions,  but  by  the  law  of  nature  and 
nations,  which  is  equally  obligatory  upon  all  sovereigns,  and  all 
states.^  What  these  rights,  powers,  duties,  and  privileges  are, 
are  inquiries  properly  belonging  to  a  treatise  on  the  law  of 
nations,  and  need  not  be  discussed  here.^  But  it  is  obvious,  that 
every  question,  in  which  these  rights,  powers,  duties,  and  privi- 
leges are  involved,  is  so  intimately  connected  with  the  public 
peace,  and  policy,  and  diplomacy  of  the  nation,  and  touches  the 
dignity  and  interest  of  the  sovereigns  of  the  ministers  concerned 
so  deeply,  that  it  would  be  unsafe,  that  they  should  be  submit- 
ted to  any  other,  than  the  highest  judicature  of  the  nation. 

§  1659.  It  is  most  fit,  that  this  judicature  should,  in  the  first 
instance,  have  original  jurisdiction  of  such  cases,^  so  that,  if  it 
should  not  be  exclusive,  it  might  at  least  be  directly  resorted  to, 
when  the  delays  of  a  procrastinated  controversy  in  inferior  tribu- 


This  fiction  of  cx-tcrritoriality  could  not  bo  erected  and  supported  against  the  will  of 
the  sovereign  of  the  territory.    Ho  is  supposed  to  assent  to  it. 

"This  consent  is  not  expressed.  It  is  true,  that  in  some  countries,  and  in  this, 
among  others,  a  special  law  is  enacted  for  the  case.  But  the  law  obviously  proceeds 
on  the  idea  of  prescribing  the  punishment  of  an  act  previously  unlawful,  not  of  grants 
ing  to  a  foreign  minister  a  privilege,  which  ho  would  not  otherwise  possess. 

**  The  assent  of  the  sovereign  to  the  very  important  and  extensive  exemptions  from 
territorial  jurisdiction,  which  ore  admitted  to  attach  to  foreign  ministers,  is  implied  from 
the  considerations,  that,  without  such  exemption,  every  sovereign  would  hazard  his  own 
dignity  by  employing  a  public  minister  abroad.  Ilis  minister  would  owe  temporary 
and  local  allegiance  to  a  foreign  prince,  and  would  be  less  competent  to  the  objects  of 
his  mission.  A  sovereign  committing  the  interests  of  his  nation  with  a  foreign  power  to 
the  care  of  a  person  whom  he  has  selected  for  that  purpose,  cannot  intend  to  subject  his 
minister  in  any  degreee  to  that  power ;  and  therefore,  a  consent  to  receive  him  implies  a 
consent  that  ho  shall  possess  thoso  privileges  which  his  principal  intended  ho  should 
retain  —  privileges  which  are  essential  to  the  dignity  of  his  sovereign,  and  to  the  duties 
ho  is  bound  to  perform. 

"  In  what  cases  a  minister,  by  infracting  tho  laws  of  the  country  in  which  he  resides, 
may  subject  himself  to  other  punishment  than  will  be  inflicted  by  his  own  sovereign,  is 
an  inquiry  foreign  to  the  present  purpose.  If  his  crimes  bo  such,  as  to  render  him 
amenable  to  the  local  jurisdiction,  it  must  be,  because  they  forfeit  tho  privileges  an- 
nexed to  his  character ;  and  the  minister,  by  violating  tho  conditions  under  which  he 
was  received,  as  tho  representative  of  a  foreign  sovereign,  has  surrendered  the  immuni- 
ties granted  on  thoso  conditions ;  or  according  to  tho  true  moaning  of  tho  original  as- 
sent, has  ceased  to  bo  entitled  to  them."  See  also  1  Black.  Comm.  254,  and  Chris- 
tian's note,  (4) ;  Vattcl,  B.  4,  ch.  7,  ^  92,  99,  101 ;  Id.  ch.  8,  f  113,  114,  115,  116; 
Id.  ch.  9,  i  117,  119,  1^0,  121, 122,  123,  124;  1  Kent's  Comm.  Lect.  2. 

1  Ex  parte  Cabrera,  1  Wash.  Cir.  R.  232. 

^  Vattcl  discusses  tho  subject  of  the  rights,  privileges,  and  immanities  of  foreign 
ambassadors  very  much  at  large,  in  B.  4,  ch.  7,  of  his  Treatise  on  tho  Law  of  Nations. 

>  Tho  Federalist,  No.  80.  See  also  2  Elliot's  Debates,  390, 400 ;  The  Federalist,  No. 
80;  Marburjf  v.  MadiBon,  I  Crancb,  R.  137, 174, 175. 
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nalrt  might  endanger  the  repose,  or  the  interests  of  the  govern- 
ment.^ It  is  well  known,  that  an  arrest  of  the  Russian  ambas- 
sador in  a  eivil  suit  in  England,  in  the  reign  of  Queen  Anne, 
was  wellnigh  bringing  the  two  countries  into  open  hostilities; 
and  was  atoned  for  only  by  measures,  which  have  been  deemed, 
by  her  own  writers,  humiliating.  On  that  occasion,  an  act  of 
parliament  was  passed,  w^hich  made  it  highly  penal  to  arrest  any 
ambassador,  or  his  domestic  servants,  or  to  seize  or  distrain  his 
goods;  and  this  act,  elegantly  engrossed  and  illuminated,  accom- 
panied by  a  letter  from  the  queen,  was  sent  by  an  ambassador 
extraordinary,  to  propitiate  the  offended  czar.'  And  a  statute  to 
the  like  eflect  exists  in  the  criminal  code  established  by  the  first 
congress,  under  the  constitution  of  the  United  States.* 

§  1660.  Consuls,  indeed,  have  not  in  strictness  a  diplomatic 
character.  They  are  deemed  as  mere  commercial  agents ;  and 
therefore  partake  of  the  ordinary  character  of  such  agents  ;  and 
are  subject  to  the  municipal  laws  of  the  countries  where  they  re- 
side.'* Yet,  as  they  are  the  public  agents  of  the  nation,  to  w^hich 
they  belong,  and  are  often  intrusted  with  the  performance  of 
very  delicate  functions  of  state,  and  as  they  might  be  greatly 
embarrassed  by  being  subject  to  the  ordinary  jurisdiction  of  infe- 
rior tribunals,  state  and  national,  it  was  thought  highly  expedient 
to  extend  the  original  jurisdiction  of  the  supreme  court  to  them 
also.''  The  propriety  of  vesting  jurisdiction,  in  such  cases,  in 
some  of  the  national  courts  seems  hardly  to  have  been  ques- 
tioned by  the  most  zealous  opponents  of  the  constitution.^      And 


1  1  Tucker's  Black.  Comm.  App.  361 ;  Ex  parte  Cabrera,  1  Wash.  Cir.  R.  232. 

2  1  IJhuk.  Comm.  255,  256;  4  Id.  70. 

»  Act  of  1790,  ch.  36,  §  26,  27;  1  Kent's  Comm.  Lcct.  9,  p.  170,  171,  (2d  edition^ 
p.  182,  183). 

*  Sec  Vattel,  B.  2,  ch.  2,  §  34 ;  Id.  B.  4,  ch.  6,  §  75 ;  Wicqucfort,  B.  1,  f  5 ;  1  Kent's 

•Comm.  I^ct.  2,  p.  40,  43,  (2d  edition,  p.  41  to  44) ;  2  Brown's  Adm.  Law,  ch.   14,  p. 

503  ;   \'iir(u(h  v.  Bet:ker^  3  Maule  &  Sol.  K.  284  ;  Rawle  on  Const,  ch.  24,  p.  224  to  226. 

^  Tlie  Federalist,  No.  80;  Cohens  y.  I7r(/i/jia,  6  Wheat.  R.  396;  1  Rentes  Comm. 
Lect.  2,  p.  44,  (2d  edition,  p.  45) ;  Rawlc  on  Const,  ch.  24,  p.  224  to  226. 

c  2  Klliot's  Debates,  383,  384,  418;  3  Id.  281  ;  1  Tucker's  Black.  Comm.  App.  183. 
Under  the  confederation  no  power  existed  in  the  national  govcmracnt,  to  punUh  any 
person  for  the  vioh\tion  of  the  rights  of  ambassadors,  and  other  foreign  ministers,  and 
consuls.  Congress,  in  Novcml)cr,  1781,  recommended  to  the  legislatures  of  tlio  states  to 
pass  laws  punishing  the  infraction  of  the  law  of  nations,  committed  hy  violating  safe  con- 
ducts or  jiassports  granted  by  congress;  by  acts  of  hostility  against  persons  in  amity 
with  the  United  States ;  by  infractions  of  the  immunities  of  ambassadors ;  by  infrac- 
tions of  treaties  or  conventions ;  and  to  erect  a  tribunal,  or  to  vest  one  already  existing, 
with  power  to  decide  on  offences  against  the  law  of  nations ;  and  to  authorise  suits  for 
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in  cases  against  ambassadors,  and  other  foreign  ministers,  and 
consuls,  the  jurisdiction  has  been  deemed  exclusive.* 

§  1661.  It  has  been  made  a  question  whether  this  clause,  ex- 
tending jurisdiction  to  all  cases  affecting  ambassadors,  ministers, 
and  consuls,  includes  cases  of  indictments  found  against  persons 
for  offering  violence  to  them,  contrary  to  the  statute  of  the  Uni- 
ted States  punishing  such  offence.  And  it  has  been  held  that  it 
does  not.  Such  indictments  are  mere  public  prosecutions,  to 
which  the  United  States  and  the  offender  only  are  parties ;  and 
which  are  conducted  by  the  United  States  for  the  purpose  of  vin- 
dicating their  own  laws  and  the  law  of  nations.  They  are  strictly, 
therefore,  cases  affecting  the  United  States ;  and  the  minister  him- 
self, who  has  been  injured  by  the  offence,  has  no  concern  in  the 
event  of  the  prosecution,  or  the  costs  attending  it*  Indeed,  it 
seems  difficult  to  conceive  how  there  can  be  a  case  affecting  an 
ambassador,  in  the  sense  of  the  constitution,  unless  he  is  a  party 
to  the  suit  on  record,  or  is  directly  affected  and  bound  by  the 
judgment^ 

§  1662.  The  language  of  the  constitution  is,  perhaps,  brodd 
'  enough  to  cover  cases  where  he  is  not  a  party,  but  may  yet  be 
affected  in  interest.  This  peculiarity  in  the  language  has  been 
taken  notice  of  in  a  recent  case,  by  the  supreme  court.*  "  If  a 
suit  be  brought  against  a  foreign  minister,"  (said  Mr.  Chief  Jus- 
tice Marshall,  in  delivering  the  opinion  of  the  court,)  ^'the 
supreme  court  alone  has  original  jurisdiction ;  and  this  is  shown 
on  the  record.  But,  suppose  a  suit  to  be  brought  which  affects 
the  interest  of  a  foreign  minister,  or  by  which  the  person  of  his 
secretary,  or  of  his  servant,  is  arrested.  The  minister  does  not, 
by  the  mere  arrest  of  his  secretary,  or  his  servant,  become  a  party 


damages  by  tho  party  injured,  and  for  compensation  to  the  United  States,  for  damages 
sustained  by  them,  from  an  injury  done  to  a  foreign  power  by  a  citizen.  This,  like  other 
recommendations,  was  silently  disregarded,  or  openly  refused.  See  Joum.  of  Congress, 
23d  of  Not.  1781,  p.  234.    Sergeant  on  Const.  Introduction,  p.  16,  (2d  edition). 

^  Rawle  on  Constitution,  ch.  21,  p.  203;  Id.  ch.  24,  p.  222,  223 ;  I  Kent's  Comm. 
Lcct.  2,  p.  44,  (2d  edition,  p.  45) ;  Id.  Lect.  15,  p.  294,  295,  (2d  edition,  p.  314,  315) ; 
Commonwealth  t.  Kosloff,  5  Serg.  &  Rawle,  545 ;  Hall  v.  Young,  3  Pick.  R.  80 ;  United 
States  T.  Ortega,  11  Wheat.  R.  467,  and  Mr.  Wheaton's  note.  Id.  469  to  475 ;  Manhardt 
T.  Sodentrom,  1  Binn.  R.  138 ;  United  J^atea  t.  Ravara,  2  Dall.  R.  297 ;  Cohens  y. 
Virginia,  6  Wheat.  R.  396, 397 ;  Osbom  t.  Bank  of  United  States,  9  Wheat.  R.  820, 821 ; 
Chisholm  y.  Georgia,  2  Dall.  R.  431,  per  Iredell,  J.  Davis  y.  Padcard,  7  Peters's  S.  C. 
R.  276. 

s  United  l^ates  y.  Ortega,  11  Wheat  R.  467;  See,  also,  Osbom  y.  Bank  of  Dmtti 
States,  9  Wheat.  R.  854,  855.  •  Ibid.  «  Ibid. 
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to  this  suit;  but  the  actual  defendant  pleads  to  the  jurisdiction 
of  the  court,  and  asserts  his  privilege.  If  the  suit  affects  a  for- 
eign minister,  it  must  be  dismissed ;  not  because  he  is  a  party  to 
it,  but  because  it  affects  him.  The  language  of  the  constitution 
in  the  two  cases  is  different  This  court  can  take  cognizance  of 
all  cases  '  afTecting'  foreign  ministers;  and,  therefore,  jurisdiction 
does  not  depend  on  the  party  named  in  the  record.  But  this 
language  changes,  when  the  enumeration  proceeds  to  states. 
Why  this  change?  The  answer  is  obviouA.  In  the  case  of  for- 
eign ministers,  it  was  intended,  for  reasons  which  all  compre* 
hend,  to  give  the  national  courts  jurisdiction  over  all  cases  by 
which  they  were  in  any  manner  afiected.  In  the  case  of  states, 
whose  immediate  or  remote  interests  were  mixed  up  with  a  mul- 
titude of  cases,  and  who  might  be  affected  in  an  almost  infinite 
variety  of  ways,  it  w^as  intended  to  give  jurisdiction  in  those 
cases  only  to  which  they  were  actual  parties." 

§  J  663.   Tiie  next  clause  extends  the  judicial  power  ^^  to  all 
cases  of  admiralty  and  maritime  jurisdiction."  ^ 

§  1664.  The  propriety  of  this  delegation  of  power  seems  to 
have  been  little  questioned  at  the  time  of  adopting  the  con- 
stitution. "  The  most  bigoted  idolizers  of  state  authority,"  said 
the  Federalist,^  '<  have  not,  thus  far,  shown  a  disposition  to  deny 
the  national  judiciary  the  cognizance  of  maritime  causes.  These 
so  generally  depend  on  the  law  of  nations,  and  so  commonly 
afl'ect  the  rights  of  foreigners,  that  they  fall  within  the  considera- 
tions which  are  relative  to  the  public  peace."  The  subject  is 
dismissed  with  an  equally  brief  notice  by  Mr.  Chief  Justice  Jay, 
in  the  case  of  Chisholm  v.  Georgia^  in  the  passage  already  cited.* 
It  demands,  however,  a  more  enlarged  examination,  which  will 
clearly  demonstrate  its  utility  and  importance,  as  a  part  of  the 
.national  power. 

§  1665.  It  has  been  remarited  by  the  Federalist,  in  another 
place,  that  the  jurisdiction  of  the  court  of  admiralty,  as  well  as  of 
other  courts,  is  a  source  of  frequent  and  intricate  discussions. 
.sulFiciently  denoting  the  indeterminate  limits  by  which  it  is  cir- 
cumscribed.* This  remark  is  equally  true  in  respect  to  England 
and  America;  to  the  high  court  of  admiralty  sitting  in  the  par- 

1  Si'C  Mr.  Marshall's  Speech,  5  Wheat.  R.  16,  Appx. ;  Ibid.  27. 

2  The  Federalist,  No.  80.     Sco,  also,  2  Elliot's  Debates,  383,  384,  390,  418,  419. 
»  2  Dall.  11.  475 ;  ante,  vol.  ii.  S  1639. 

«  The  Federalist,  No.  37.    See  1  Kent's  Comm.  Lect.  17. 
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ent  country,  and  to  the  vice-admiralty  coarts  sitting  in  the  colo- 
nies. At  different  periods,  the  jurisdiction  has  been  exercised  to 
a  very  different  extent ;  and,  in  the  colonial  courts,  it  seems  to 
have  had  boundaries  different  from  those  prescribed  to  it  in  Eng- 
land. It  has  been  exercised  to  a  larger  extent  in  Ireland  than  in 
England ;  and,  down  to  this  very  day,  it  has  a  mos^^nprehen- 
sive  reach  in  Scotland.^  The  jurisdiction  claimec^^^^  courts 
of  admiralty,  as  properly  belonging  to  them,  extei^^^Bill  acts 
and  torts  done  upon  the  high  seas,  and  within  the  eo^and  flow 
of  the  sea,  and  to  all  maritime  contracts,  that  is,  to  all  contracts 
touching  trade,  navigation,  or  business  upon  the  sea,  or  the  waters 
of  the  sea,  within  the  ebb  and  flow  of  the  tide.  Some  part  of 
this  jurisdiction  has  been  matter  of  heated  controversy  between 
the  courts  of  common  law  and  the  high  court  of  admiralty  in 
England,  with  alternate  success  and  defeat.  But  much  of  it  has 
been  gradually  yielded  to  the  latter,  in  consideration  of  its  public 
convenience,  if  not  of  its  paramount  necessity.  It  is  not  our  de- 
sign to  go  into  a  consideration  of  these  vexed  questions,  or  to  at- 
tempt any  general  outline  of  the  disputed  boundaries.  It  will  be 
sufficient  in  this  place  to  present  a  brief  view  of  that  which  is 
admitted  and  is  indisputable.^ 

§  1666.  [This  grant  in  the  constitution,  extending  the  judicial 
power  ''to  all  cases  of  admiralty  and  maritime  jurisdiction,"  is 
not  to  be  limited  to,  nor  interpreted  by,  what  were  cases  of  ad- 
miralty jurisdiction  in  England,  when  the  constitution  of  the 
United  States  was  adopted,  but  extends  the  power,  so  as  to  cover 
every  expansion  of  such  jurisdiction.^]  The  admiralty  and  mar- 
itime jurisdiction,  (and  the  word  "maritime"  was,  doubtless, 
added  to  guard  against  any  narrow  interpretation  of  the  preced- 
ing word,  "  admiralty,")  conferred  by  the  constitution,  embraces 

1  Soc  De  Lovio  y.  Boit,  2  Gallison's  R.  398 ;  1  Kent's  Comm.  Lect.  17,  passim. 

'  Upon  this  subject  the  learned  reader  is  referred  to  Sei^geant  on  Const.  Law,  ch.  21, 
and  the  authorities  there  cited ;  to  Gordon's  Digest,  art.  763  to  792  ;  to  1  Kent's  Comm. 
Lect.  17,  passim ;  2  Brown's  Adm.  Law,  ch.  4, 6, 12.  Mr.  Sergeant,  (in  his  introduction 
to  the  second  edition  of  his  very  Taluable  work  on  Constitutional  Law,  p.  3,  4,  and 
note,)  seems  to  suppose  that  the  admiralty  commission  of  the  governor  of  New  Hamp- 
shire, referred  to  in  2>e  Lomo  v.  Boit,  2  Gallison's  R.  470, 471,  might  be  an  extension  of 
the  ordinary  commissions  of  the  colonial  admiralty  judges.  It  is  believed  that  he  is 
mistaken  in  this  snpposition.  In  Stokes's  History  of  Uie  Colonies  there  is  a  commission 
similar  in  its  main  clauses ;  and  Mr.  Stokes  says,  that  it  was  the  usual  form  of  the  com- 
missions. Stokes's  Hist  of  Colon,  ch.  4,  p.  166.  See,  also,  Mr.  Wheatoti's  notes  to  the 
case  of  United  States  y.  Bevans,  3  Wheat.  R.  336,  357,  361,  365. 

>  Waring  y.  Clarke,  5  Howard,  8.  C.  B.  458. 
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two  great  classes  of  cases ;  one  dependent  upon  locality,  and  the 
other  upon  the  nature  of  the  contract  The  first  respects  acts  or 
injuries  done  upon  the  high  sea,  where  all  nations  claim  a  com- 
mon right  and  common  jurisdiction;^  or  acts  or  injuries  done 
upon  the  coast  of  the  sea;  or,  at  furthest,  acts  and  injuries  done 
within  tj^^b  and  flow  of  the  tide.  The  second  respects  con- 
tracts, 1^^^  and  services,  purely  maritime,  and  touching  rights 
and  di^^HIpertaining  to  commerce  and  navigation.  The  foi^ 
mcr  is  aPRn  divisible  into  two  great  branches;  one  embracing 
captures,  and  questions  of  prize  arisingjifre  belli;  the  other  em- 
bracing acts,  torts,  and  injuries  strictly  of  civil  cognizance,  inde- 
pendent of  belligerent  operations.^ 

§  1667.   By  the  law  of  nations,  the  cognizance  of  all  captores, 
jure  bellij  or,  as  it  is  more  familiarly  phrased,  of  all  questions  of 
prize,  and  their  incidents,  belongs  exclusively  to  the  courts  of  the 
country  to  which  the  captors  belong,  and  from  whom  they  de- 
rive their  authority  to  make  the  capture.     No  neutral  nation  has 
any  right  to  inquire  into  or  to  decide  upon  the  validity  of  such 
capture,  even  though  it  should  concern  property  belonging  to  its 
own  citizens  or  subjects,  unless  its  own  sovereign  or  territorial 
rights  are  violated ;  but  the  sole  and  exclusive  jurisdiction  be- 
longs to  the  courts  of  the  capturing  belligerent     And  this  jurist 
diction,  by  the  common  consent  of  nations,  is  vested  exclusively 
in  courts  of  admiralty,  possessing  an  original  or  appellate  juris- 
diction.    The  courts  of  common  law  are  bound  to  abstain  from 
any  decision  of  questions  of  this  sort,  whether  they  arise  directly 
or  indirectly  in  judgment.     The  remedy  for  illegal  acts  of  capture 
is  by  the  institution  of  proper   prize  proceedings  in   the   prize* 
courts  of  the  captors.^     If  justice  be  there  denied,  the  nation 
itself  becomes  responsible  to  the  parties  aggrieved;  and,  if  every 
remedy  is  refused,  it  then  becomes  a  subject  for  the  consideration 
of  the  nation,  to  which  the  parties  aggrieved  belong,  which  may 
vindicate  their  rights,  either  by  a  peaceful  appeal  to  negotiation 
or  a  resort  to  arms. 

§  1668.   It  is  obvious  upon  the  slightest  consideration,  that 


1  Sec  Mr.  Marshall's  Speech,  5  Wlieat.  R.  Appx.  16. 

2  See  Martin  v.  Ilunter,  1  Wheat.  R.  335. 

•  />  CWio-  V.  Edetif  Dong.  R.  594 ;  Undo  v.  Rodney,  Dong.  R.  613,  note ;  L'/nvinci- 
He,  1  Wheat.  R.  238 ;  The  Estrella,  4  Wheat.  R.  298  ;  Bingham  v.  Oaboi,  3  1>r1I.  19 . 
La  Amistad  de  Rues,  5  Wheat.  R.  385;  1  Kent's  Comm.  Lect.  17,  p.  334,  (2d  edition' 
p.  350). 
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cognizance  of  all  questions  of  prize,  made  under  the  authority  of 
the  United  States,  ought  to  belong  exclusively  to  the  national 
courts.  How,  otherwise,  can  the  legality  of  the  captures  be  sat- 
isfactorily ascertained,  or  deliberately  vindicated  ?  It  seems  not 
only  a  natural,  but  a  necessary  appendage  to  the  power  of  war, 
and  negotiation  with  foreign  nations.  It  would  otherwise  follow, 
that  the  peace  of  the  whole  nation  might  be  put  ^imzard  at 
any  time  by  the  misconduct  of  one  of  its  merabe^WPlt  could 
neither  restore  upon  an  illegal  capture  ;  nor  in  many  cases  afford 
any  adequate  redress  for  the  wrong;  nor  punish  the  aggressor. 
It  would  be  powerless  and  palsied.  It  could  not  perform,  or 
compel  the  performance  of  the  duties  required  by  the  law  of  na- 
tions. It  would  be  a  sovereign  without  any  solid  attribute  of 
sovereignty;  and  move  in  vinculis  only  to  betray  its  imbecility. 
Even  under  the  confederation,  the  power  to  decide  upon  ques- 
tions of  capture  and  prize  was  exclusively  conferred  in  the  last 
resort  upon  the  national  court  of  appeals.^  But  like  all  other 
powers  conferred  by  that  instrument,  it  was  totally  disregarded 
wherever  it  interfered  with  state  policy,  or  with  extensive  popu- 
lar interests.  We  have  seen,  that  the  sentences  of  the  national 
prize  court  of  appeals  were  treated  as  mere  nullities;  and  were 
incapable  of  being  enforced,  until  after  the  establishment  of  the 
present  constitution.^  The  same  reasoning,  which  conducts  us 
to  the  conclusion,  that  the  national  courts  ought  to  have  jurisdic- 
tion of  this  class  of  admiralty  cases,  conducts  us  equally  to  the 
conclusion,  that,  to  be  effectual  for  the  administration  of  inter- 
national justice,  it  ought  to  be  exclusive.  And  accordingly  it 
has  been  constantly  held,  that  this  jurisdiction  is  exclusive  in  the 
courts  of  the  United  States.^ 

§  1669.  The  other  branch  of  admiralty  jurisdiction,  dependent 
upon  locality,  respects  civil  acts,  torts,  and  injuries  done  on  the 
sea,  or  (in  certain  cases)  on  waters  of  the  sea,  where  the  tide  ebbs 
and  flows,  without  any  claim  of  exercising  the  rights  of  war. 
Such  are  cases  of  assaults,  and  other  personal  injuries;  cases  of 
collision,  or  running  of  ships  against  each  other;  cases  of  spolia- 


1  Confederation,  Art.  9. 

^  See  Penhallow  y.  Docme,  3  Dall.  B.  52 ;  Jennings  y.  Canon,  4  Cranch,  2 ;  ante, 
vol.  i. 

8  See  Martin  y.  Hunter,  1  Wheat.  R.  345, 337  ;  United  States  y.  Bevana,  3  Wheat 
387;  Houston  y.  Moore,  5  Wheat.  R.  49;  Ogden  y.  Saunders,  12  Wheat.  R.  278; 
Kent's  Comm.  Lect.  17,  p.  330  to  337,  (2d  edition,  p.  353  to  360). 
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tion  and  damage,  (aa  they  are  technically  called,)  such  as  illegal 
seizures,  or  depredations  upon  property;  cases  of  illegal  dispos- 
sessioii,  or  withholding  possession  from  the  owners  of  ships, 
commonly  called  possessory  suits ;  cases  of  seizures  under  muni- 
cipal authority  for  supposed  breaches  of  revenue,  or  other  pro- 
hibitory laws;  and  cases  of  salvage  for  meritorious' services 
performe^^i  saving  property,  whether  derelict,  or  wrecked,  or 
captureo^r  otherwise  in  imminent  hazard  from  extraordinary 
perils.^ 

§  1670,  It  is  obvious,  that  this  class  of  cases  has,  or  may  have, 
an  intimate  relation  to  the  rights  and  duties  of  foreigners  in  nav- 
igation  and  maritime  commerce.  It  may  materially  affect  our 
intercourse  with  foreign  states  ;  and  raise  ma»y  questions  of  in- 
ternational law,  not  merely  touching  private  claims,  but  national 
sovereignty,  and  national  reciprocity.  Thus,  for  instance,  if  a 
collision  should  take  place  at  sea  between  an  American  and  for- 
eign ship,  many  important  questions  of  public  law  might  be  con- 
nected with  its  just  decision  ;  for  it  is  obvious,  that  it  could  not 
be  governed  by  the  mere  municipal  law  of  either  country.  So, 
if  a  case  of  recapture,  or  other  salvage  service  performed  to  a  for- 
eign ship,  should  occur,  it  must  be  decided  by  the  general  prin- 
ciples of  maritime  law,  and  the  doctrines  of  national  reciprocity. 
Wiiere  a  recapture  is  made  of  a  friendly  f=hip  from  the  hands  of 
its  enemy,  the  general  doctrine  now  established  ia,  to  restore  it 
upon  salvage,  if  the  foreign  country  to  which  it  belongs,  adopts 
a  reciprocal  rule;  or  to  condemn  it  to  the  recaptors,  if  the  like 
rule  is  adopted  in  the  foreign  country.  And  in  other  cases  of 
salvage  the  doctrines  of  international  and  maritime  law  come 
into  full  activity,  rather  than  those  of  any  mere  municipal  code," 
There  is,  therefore,  a  peculiar  fitness  in  appropriating  this  class 


"  Se«  La  VeryeaKt,  3  Doll.  B.  287 ;  Martin  v.  ITunler,  1  Wheat.  B.  3SS.  337 ;  Tie 
Sarah,  SWhnt.  R.  391,394;  if  Donough  v.  DanjierT/,  3  Dall.  R.  ISS;  Tie  Blairtam, 
aCmneh.aO;  The  AmMe  Nancy,  3  Wbatt-K  5*6;  Tie  Gateral  Smilk,  t  WhttL  B. 
438  :  Rose  V.  Birndg,  4  Crunch.  311  ;  Monro  t.  Almeida,  10  Wbetl.  R.  473 ;  The  ApoUm, 
9  Wheat.  R.  3G2  ;  The  Manamia  Flora,l\'Whcat.'R.  I,  ti;  TTte  FabiBM,  i  Hob.  B..  M ; 
The  Thamei,  5  Bob.  B.  345 ;  The  St.  Joan  Bapliata.  S  Rob.  R.  33,  40,  41  ;  AbboU  on 
Sbipping,  P.  2,  ch.  4,  note  to  American  editian,  1839,  p.  132,138;  The  Daadee,  I  Higg. 
Adm.  B.  109;  7^  RucLm,  4  Rob.  B.  73 ;  I  Kent's  Comm.  Lecl.  17,  p.  343  la35!,  |Sd 
edition,  p.  365  lo  377) ;  The  Aginceurl,  I  Hilgg.  B.  371. 

*  The  Santa  Cnu,  I  Rob.  R.  BO ;  The  San  Fnnciaco,  1  Edw.  R.  1 79 ;  The  Addiae, 
9  Crunch,  344 ;  2  Wbeat.  R.  App.  40  lo  49 ;  Abbott  on  Sbipping,  (Amer.  edlL  1SS9,) 
P.  3,  ch.  10,  p.  397,  417,  432. 
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of  cases  to  the  national  tribunals ;  since  they  will  be  more  likely 
to  be  there  decided  upon  large  and  coraprehensive  principles,  and 
to  receive  a  more  uniform  adjudication;  and  thus  to  become 
more  satisfactory  to  foreigners. 

§  1671.  The  remaining  class  respects  contracts,  claims,  and 
services  purely  maritime.  Among  these  are  the  claims  of  mate- 
rial-men and  others  for  repairs  and  outfits  of  ships  belonging  to 
foreign  nations,  or  to  other  states ;  ^  bottomry  bonds  for  moneys 
lent  to  ships  in  foreign  ports  to  relieve  their  distresses,  and  ena- 
ble them  to  complete  their  voyages ;  ^  surveys  of  vessels  damaged 
by  perils  of  the  seas;^  pilotage  on  the  high  seas  ;^  and  suits  for 
mariners'  wages.*^  These,  indeed,  often  arise  in  the  course  of  the 
commerce  and  navigation  of  the  United  States;  and  seem  em- 
phatically to  belong,  as  incidents,  to  the  power  to  regulate  com- 
merce. But  they  may  also  affect  the  commerce  and  navigation 
of  foreign  nations.  Repairs  may  be  done,  and  supplies  furnished 
to  foreign  ships ;  money  may  be  lent  on  foreign  bottoms  ;  pilot- 
age and  mariners'  wages  may  become  due  in  voyages  in  foreign 
employment ;  and  in  such  cases  the  general  maritime  law  ena- 
bles the  courts  of  admiralty  to  administer  a  wholesome  and 
prompt  justice.^  Indeed,  in  many  of  these  cases,  as  the  courts  of 
admiralty  entertain  suits  in  renij  as  well  as  in  personam,  they  are 
often  the  only  courts,  in  which  an  effectual  redress  can  be  afford- 
ed, especially  when  it  is  desirable  to  enforce  a  specific  maritime 
lien.7 

§  1672.  So  that  we  see  the  admiralty  jurisdiction  naturally 
connects  itself  on  the  one  band,  with  our  diplomatic  relations 
and  duties  to  foreign  nations  and  their  subjects,  and  on  the  other 

i  The  St.  Jago  de  Cuba,  9  Wheat.  R.  409,  416;  TTie  Aurora,  I  Wheat  R.  105. 

«  The  Aurora,  I  Wheat.  R.  96. 

'  Janney  v.  Columbia  Insurance  Company,  10  Wheat.  R.  412,  415,  418.  Among  my 
manuscripts  is  the  oopj  of  a  decree  of  condemnation  of  a  Tessel  at  Boston  by  the  Vice- 
Admiralty  ;  there  are  petitions  of  master  and  a  surrey,  that  she  was  unfit  to  repair. 
The  decree  was  made  in  1745  by  judge  Auchmuty. 

«  The  Anne,  1  Mason's  R.  508. 

^  The  Thomas  Jefferson,  10  Wheat.  R.  428. 

•  The  Tv30  Friends,  1  Rob.  R.  271 ;  The  Hdena,  4  Rob.  R.  3 ;  7^  Jacob,  4  Rob.  R. 
245 ;  The  Gratitudine,  3  Rob.  R.  240 ;  2^«  Favowrite,  2  Rob.  R.  232 ;  Abbott  on  Ship- 
ping,  P.  2,  ch.  3,  p.  116,  Story's  note ;  Id.  P.  4,  ch.  4 ;  The  Aurora,  1  Wheat.  R.  96. 

7  Manro  y.  Almeida,  10  Wheat.  R.  473 ;  The  Merino,  9  Wheat.  R.  391, 416, 417  ;  The 
General  Smith,  4  Wheat.  R.  438 ;  The  Thomas  Jefferson,  10  Wheat.  R.  428  ;  Sheppard  t. 
Taylor,  5  Peters's  Sup.  C.  R.  675 ;  1  Kent's  Comm.  Lect  17,  p.  352  to  354,  (2d  edition, 
p.  378  to  381) ;  2  Brown's  Adm.  Law,  ch.  71. 
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hand,  with  the  great  interests  of  navigation  and  commerce,  for- 
eign and  domestic^  There  is,  then,  a  peculiar  wisdom  in  giving 
to  the  national  government  a  jurisdiction  of  this  sort,  which  can* 
not  be  wielded  except  for  the  general  good,  and  which  multiplies 
the  securities  for  the  public  peace  abroad,  and  gives  to  commerce 
and  navigation  the  most  encouraging  support  at  home.  It  may 
be  added,  that  in  many  of  the  cases  included  in  these  latter 
classes,  the  same  reasons  do  not  exist  as  in  cases  of  prize,  for  aa 
exclusive  jurisdiction ;  and,  therefore,  whenever  the  common  law 
is  competent  to  give  a  remedy  in  the  state  courts,  they  may  ns 
tain  their  accustomed  concurrent  jurisdiction  in  the 
tion  of  it^ 


w 


1  "The  admiralty jar»diction/'  saicl  the  snpreme  conrt  inaoelehnted  caae, 
braces  all  questions  of  prize  and  salrage,  in  the  correct  adjudication  of  which  fbidiga 
nations  are  deeply  interested.  It  embraces  also  maritime  torts,  oontractt,  and  oflbieei^ 
in  which  the  principles  of  the  law  and  comity  of  nations  often  form  an  essential  iaqaiij. 
All  these  cases,  then,  enter  into  the  national  policy,  affect  the  national  rights,  and  wief 
compromit  the  national  sovereignty."    Maariin  y.  HwUer,  1  Wheat.  B.  S35. 

3  Mr.  Chancellor  Kent  and  Mr.  Rawle  seem  to  think,*  that  the  admiralty  juriidieliaat 
given  by  the  constitution,  is  in  all  cases  necessarily  exdnsive.  Bat  it  is  beliered  that 
this  opinion  is  founded  in  a  mistake.  It  is  exclusive  in  all  matters  of  priae,  lor  As 
reason  that  at  the  common  law  this  jarisdiction  is  Tested  in  the  couita  of  adminlty.  Is 
the  exclusion  of  the  courts  of  common  law.  But  in  cases  where  the  jarisdictkm  of  As 
courts  of  common  law  and  the  admiralty  is  concurrent,  (as  in  cases  of  possessory  snitSy 
mariner's  wages,  and  marine  torts,)  there  is  nothing  in  the  constitution,  necessarily  lead- 
ing to  the  conclusion  that  the  jurisdiction  was  intended  to  be  exclusive ;  and  there  is  as 
little  ground  upon  general  reason  to  contend  for  it.  The  reasonable  interpretation  of  Ae 
constitution  would  seem  to  be,  that  it  conferred  on  the  national  judidaiy  the  admiralty 
and  mnritime  jurisdiction,  exactly  according  to  the  nature,  and  extent,  and  modifications 
in  which  it  existed  in  the  jurisprudence  of  the  common  law.  Where  the  jurisdiction  was 
exclusive,  it  remained  so ;  where  it  was  concurrent,  it  remained  so.  Hcnco  the  states 
could  have  no  right  to  create  courts  of  admiralty,  as  such,  or  to  confer  on  their  own 
courts  the  cognizance  of  sfth  cases  as  were  exclusively  cognizable  in  admiralty  courts. 
But  the  states  might  well  retain  and  exercise  the  jurisdiction  in  cases  of  which  the  cogni- 
zance was  previously  concurrent  in  the  courts  of  common  law.  This  latter  cla$s  of 
cases  can  be  no  more  deemed  cases  of  admiralty  and  maritime  jurisdiction,  than  cases  of 
common  law  jurisdiction.  The  judiciary  act  of  1 789,  ch.  20,  ^  0,  has  manifestly  pro- 
ceeded upon  this  supposition ;  for  while  it  has  conferred  on  the  district  courts, "  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction,"  it  has  at 
the  same  time  saved  "  to  the  suitors  in  all  cases  the  right  of  a  common  law  remedy, 
where  the  common  law  is  competent  to  give  it."  We  shall,  hereafter,  have  occasion  to 
consider  more  at  large  in  what  coses  there  is  a  concurrent  jurisdiction  in  the  national  and 
state  courts.  Mr.  Chancellor  Kent  in  his  third  edition  of  his  Commentaries,  more  than 
intimates  that  there  is  a  discrepancy  between  the  doctrine  here  stated  and  that  stated 
in  Martin  v.  Hunter,  in  1  Wheat.  H.  333  to  337.    I  am  not  prepared  to  admit  this. 


•  1  Kent's  Comm.  Lect.  17,  p.  851,  (2d  edit.  p.  877) ;  Rawle  on  Const,  ch.  21,  p.  208.   Bee  also  1  Tvck. 
Black.  Comm.  App.  181, 182 ;  42  Elliot's  Deb.  890  ;  10  Wheat.  R.  418. 
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§  1673.  We  have  been  thus  far  considering  the  admiralty  and 
maritime  jurisdiction  in  civil  cases  only.  But  it  als<o  embraces 
all  public  offences  committed  on  the  high  seas,  and  in  creeks, 
havens,  basins,  and  bays  within  the  ebb  and  flow  of  the  tide,  at 
least  in  such  as  are  out  of  the  body  of  any  county  of  a  state.  In 
these  places  the  jurisdiction  of  the  courts  of  admiralty  over  of- 
fences is  exclusive ;  for  that  of  the  courts  of  common  law  is  lim- 
ited to  such  offences  as  are  committed  within  the  body  of  some 
county.  And  on  the  seacoast  there  is  an  alternate  or  divided 
jurisdiction  of  the  courts  of  common  law  and  admiralty,  in  places 
between  high  and  low  water  mark,  the  former  having  jurisdic- 
tion when  and  as  far  as  the  tide  is  out,  and  the  latter  when  and 
as  far  as  the  tide  is  in,  tisque  ad  Jilum  aquw^  or  to  high  water 
mark.^  This  criminal  jurisdiction  of  the  admiralty  is  therefore 
exclusively  vested  in  the  national  government,  and  may  be  exer 
cised  over  such  crimes  and  offences  as  congress  may,  from  time 
to  time,  delegate  to  the  cognizance  of  the  national  courts.^  The 
propriety  of  vesting  this  criminal  jurisdiction  in  the  national 
government  depends  upon  the  same  reasoning,  and  is  established 
by  the  same  general  considerations,  as  have  been  already  sug- 
gested in  regard  to  civil  cases.  It  is  essentially  connected  with 
the  due  regulation  and  protection  of  our  commerce  and  naviga- 
tion on  the  high  seas,  and  with  our  rights  and  duties  in  regard 
to  foreign  nations,  and  their  subjects  in  the  exercise  of  common- 
sovereignty  on  the  ocean.  The  states,  as  such,  are  not  known 
in  our  intercourse'  with  foreign  nations,  and  not  recognized  as 
common  sovereigns  on  the  ocean.  And  if  they  were  permitted 
to  exercise  criminal  or  civil  jurisdiction  thereon,  there  would  be 


. ^ 

In  p.  .337,  the  very  concurrency  of  jurisdiction  in  the  state  courts  in  some  cases  is  as- 
serted. See  postf  S  1751,  1752,  1753,  1754.  [See  also  Wariwj  Y.-Ciarke,  5  Howard, 
S.  C.  R.  441.] 

1  Constable's  case,  5  Co.  R.  106;  2  Instit.  51;  1  Black.  Comm.  110;  Hale  in  Harg. 
Ijaw  Tracts,  pt.  1,  ch.  3  ;  Id.  ch.  4,  p.  10, 12,  pt.  2,  ch.  7,  p.  88 ;  2  Hale,  P.  C.  p.  13,  &c. ; 
64  Com.  Dig ;  Navigation,  A.  &  B. ;  Id.  Admiralty,  E.  J. ;  United  Stales  v.  Grush, 
5  Mason's  B.  290;  1  Kent's  Comm.  Lect.  17,  p.  337  to  342,  [2d  edition,  p.  360  to  365] ; 
Uniteti  States  T.  Bernns,  3  Wheat.  R.  336 ;  Id.  357  ;  Mr.  Wheaton's  note,  357, 361 ,  365, . 
866, 368, 369 ;  Bceve's  case,  2  Leach,  Cir.  Caa.  1093,  [4th  edition] ;  Ryan  &  Rur>s.  Cas. 
243 ;  4  Tucker's  Black.  Comm.  App.  7.  [See  also  United  States  y.  Coombs,  12  Peters, 
S.  C.  R.  72 ;  Wca-ing  y.  Clarke,  5  Howard,  S.  C.  R.  464,  where  this  doctrine  is  pre- 
cisely enunciated.] 

2  United  States  y.  Bevans,  3  Wlieat.  R.  356,  386  to  389 ;  4  Elliot's  Deb.  290,  291 

1  Kent's  Coram.  Lect.  16,  p.  319,  320,  (2d  edit.  p.  339, 340) ;  Lect.  17,  p.  337,  (2d  edit., 
p.  360). 
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eiulle^s  rmbiirrassments  arising  from  tlie  conflict  of  their  laws, 
and  the  most  serious  clangers  of  perpetual  controversies  with  for- 
eign nations.  In  short,  the  peace  of  the  union  would  be  cod- 
stantly  put  at  hazard  by  acts  over  which  it  had  no  control,  and 
by  assertions  of  right  which  it  might  wholly  disclaim.^ 

§  1G74.  Tiie  next  clause  extends  the  judicial  power  "to  coq- 
trovcrsies  to  whieii  the  United  States  shall  be  a  party."*  It 
scarcely  seems  possible  to  raise  a  reasonable  doubt,  as  to  the 
propriety  of  giving  to  the  national  courts  jurisdiction  of  cases  in 
which  the  United  States  arc  a  party.^  It  would  be  a  perfect 
novelty  in  the  history  of  national  jurisprudence,  as  well  as  of 
public  law,  that  a  sovereign  had  no  authority  to  sue  in  his  own 
courts.  Unless  this  power  were  given  to  the  United  States,  the 
enforc-ement  of  all  their  rights,  powers,  contracts,  and  privileges 
in  their  sovereign  capacity  would  be  at  the  mercy  of  the  states. 
They  must  be  enforced,  if  at  all,  in  the  state  tribunals.     And  there 


I  It  hns  }>c'i-n  math*  ii  (|ii('stii)ii  wlivtlier  the  adinirulty  jurisdiotiun  can  be  cxcrci.^ 
witliiii  till"  tfrriiDrius  of  the  irnitcMl  States  l»y  the  ju«lj;i'!»  of  the  territorial  coartsi,  ap- 
pointo'l  uinh.Ttlie  tiTritorial  piveninu'iits,  tm  th«.\v  are  ap{)ointC(l  for  a  limited  term  odIt, 
and  not  <Iiirin<j:  ^ood  In-havior.  The  decision  hnn  lK:en  in  favor  of  tlio  jiirudiction, 
upon  tile  ^ound  (already  su;;;;csted)  tliat  eon<^'ss  have  the  cxclusivo  fiower  to  regu- 
late sucli  territories  as  tln'V  may  cliuose  ;  and  they  may  confer  on  tlie  territorial  govern- 
ment siH'h  le<.'islaiive  |Mnvrrs  as  tlu'v  may  choose.  The  c*ourts  appointed  in  such  terri- 
tories are  not  constitutional  courts,  in  wliich  judicial  jHJwers  conferred  by  constitution 
on  the  i;:enerul  jrovcrnmciit  can  he  deposite<l.  They  are  men.'ly  legislative  courts,  and 
the  jjiris<liction  with  wiiich  they  are  invested,  is  not  a  part  of  the  judieiul  power  dctincd 
in  the  third  artiih;  of  the  constitution.  The  Aimricun  Insurance  Comj)an^  v.  Canter,  I 
Peters's  Suj).  M.  jII. 

-  Mr.  Tucker  distinjruishcs  hetween  the  "  ca.ses,"  used  in  the  preceding  clauses,  and 
the  word  "controversies  "  here  used.  Tlie  former  he  deemu  to  include  all  suits,  crim- 
inal as  well  as  civil.  The*lattcr  as  including  such  only  as  are  of  a  civil  nature.  As  here 
aj)plie«l,  contn)vcrsies  '*  seem  "  (says  he)  "  jiarticularly  api)ropriated  to  such  disputes  as 
might  arise  hetween  the  United  States  ami  any  one  or  more  states  respecting  territorial 
or  li•^cal  matters,  or  hetween  the  T'nited  States  and  their  dehtors,  contractors,  and 
agents.  This  construction  is  confinned  hy  the  ai»]dicjition  of  the  word  in  the  ensuing 
clauses,  where  it  evidently  R-fers  to  disputes  of  a  civil  nature  only,  such  for  example  as 
may  arise  hetween  two  or  more  states,  or  In-tween  citizens  of  different  states,  or  be- 
tween a  state  ami  the  citizen.^  of  another  state,"  &c.  I  Tucker's  Black.  Comm.  App. 
4'20,  421.  Mr.  Justice  Iredell,  in  his  opinion  in  Chisfiolm  v.  Uconjia,  2  Dall.  R.  419,  431, 
432,  gives  the  same  construction  to  the  word  "controversies,"  confining  it  to  suck  as 
an^  of  a  civil  nature. 

In  the  original  draft  of  the  constitution,  this  clause,  "  controversies  to  which  the  Uni- 
ted States  shall  l»e  a  ])arty,"  was  omitted.  It  was  added  afterwards  without  any  appar- 
ent ol)jection.    Journal  of  Convention,  226,  207,  298. 

»  The  Federalist,  No.  Si) ;  i\  Elliot's  Achates,  2S0,  281.  Scc  also  2  Elliot's  Deb.  3«0, 
383,  384,  389,  390,  400,  404. 
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would  not  only  not  be  any  compulsory  power  over  those  courts 
to  perform  such  functions,  but  there  would  not  be  any  means  of 
producing  uniformity  in  their  decisions.  A  sovereign  without 
the  means  of  enforcing  civil  rights,  or  compelling  the  perform- 
ance, either  civilly  or  criminally  of  public  duties  on  the  part  of 
the  citizens,  would  be  a  most  extraordinary  anomaly.  It  would 
prostrate  the  union  at  the  feet  of  the  states.  It  would  compel 
the  national  government  to  become  a  supplicant  for  justice  be- 
fore the  judicature  of  those  >Vho  were  by  other  parts  of  the  con- 
stitution placed  in  subordination  to  it.^ 

§  1675.  It  is  observable,  that  the  language  used  does  not  con- 
fer upon  any  court  cognizance  of  all  controversies  to  which  the 
United  States  shall  be  a  party,  so  as  to  justify  a  suit  to  be  brought 
against  the  United  States  without  the  consent  of  congress. 
And  the  language  was  doubtless  thus  guardedly  introduced  for 
the  purpose  of  avoiding  any  such  conclusion.  It  is  a  known 
maxim,  justified  by  the  general  sense  and  practice  of  mankind, 
and  recognized  in  the  law  of  nations,  that  it  is  inherent  in  the  na- 
ture of  sovereignty,  not  to  be  amenable  to  the  suit  of  any  pri- 
vate person  without  his  own  consent.^  This  exemption  is  an 
attribute  of  sovereignty,  belonging  to  every  state  in  the  union ; 
and  was  designedly  retained  by  the  national  government.^  The 
inconvenience  of  subjecting  the  government  to  perpetual  suits, 
as  a  matter  of  right,  at  the  will  of  any  citizen,  for  any  real  or 
supposed  claim  or  grievance,  was  deemed  far  greater  than  any 
positive  injury  that  could  be  sustained  by  any  citizen  by  the  de- 
lay or  refusal  of  justice.  Indeed,  it  was  presumed,  that  it  never 
would  be  the  interest  or  inclination  of  a  wise  government  to 
withhold  justice  from  any  citizen.  And  the  difficulties  of  guard- 
ing itself  against  fraudulent  claims,  and  embarrassing  and  stale 
controversies,  were  believed  far  to  outweigh  any  mere  theoretical 


^  Mr.  Sergeant  in  liis  Introduction  to  his  work  on  Constitutional  Law,  has  abun- 
dantly shown  tlio  mischief  of  such  a  want  of  ])0wcr  under  the  confederation.  See  Serg. 
Const.  Law,  Introd.  p.  15  to  18. 

a  The  Federalist,  No.  81.  See  Chishdm  v.  Georgia,  2  Dall.  R.  419,  478;  8.  c.  2 
Peters's  Cond.  R.  635, 674 ;  1  Black.  Comm.  241  to  243 ;  Cohens  v.  Virginia,  6  Wheat. 
R.  380;  Id.  411,412. 

'  Mr.  Locke  strenuously  contends  for  this  exemption  of  the  sovereign  from  judicial 
amenability ;  and  in  this,  he  does  hut  follow  out  the  doctrines  of  Puffcndorf,  and  other 
writers  on  the  law  of  nations.  See  Locke  on  Government,  Pt.  2,  ^  205 ;  PuiTcndorf  *8 
Law  of  Nature  and  Nations,  B.  8,  ch.  10;  Yottol,  B.  1,  ch.  4,  S  49,  50. 
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advanlagps  to  be  derived  from  any  attempt  to  provide  a  system 
for  tlip  ndmiiiUtration  of  universal  juatice. 

^  1676.  It  may  be  ai<kcd,  then,  whether  the  citizens  of  the 
United  States  arc  wholly  destitute  of  remedy,  in  case  the  na- 
tional government  should  invade  their  rights,  either  by  private 
injustlRti  and  injnrief,  or  by  public  oppression?  To  this  it  may 
be  answered,  that  in  a  general  sense  there  is  a  remedy  in  both 
cases.  In  regard  to  public  oppressions,  the  whole  structure  of 
tlic  government  is  so  organized,  as  to  atford  the  means  of  redress, 
by  enabling  the  people  to  remove  public  functionaries  who  abuse 
their  trust,  and  to  substitute  others  more  faithful  and  more  hon- 
-est,  in  their  stead.  If  the  oppression  be  in  the  exercise  of  pow- 
■ers  clearly  con^tilutional,  and  the  people  refuse  to  interfere  in 
Ibis  manner,  then,  indeed,  the  party  must  submit  to  the  wrong, 
as  beyond  the  roach  of  all  human  power ;  for  how  can  the  people 
themselves,  in  their  collective  capacity,  be  compelled  to  do  joa- 
tice,  and  to  vindicate  the  rights  of  those  who  are  subjected  to 
their  sovereign  control  ? '  If  the  oppression  be  in  the  exercise  of 
unconstitutional  powers,  then  the  functionaries  who  wield  them, 
are  amenable  for  their  injurious  acts  to  the  judicial  tribuualit  of 
the  country,  at  the  suit  of  the  oppressed. 

§  1(>77.  As  to  private  injustice  and  injuries,  they  may  regard 
either  the  rights  of  property  or  the  rights  of  contract;  for  the  na- 
tional government  is  per  se  incapable  of  any  merely  personal 
wrong,  such  as  an  assault  and  battery,  or  other  personal  violence. 
In  regard  to  property,  the  remedy  for  injuries  lies  against  the  im- 
mediate perpetrators,  who  may  be  sued,  and  cannot  shelter 
themselvea  under  any  imagined  immunity  of  the  government 
from  due  responsibility.^  If,  therefore,  any  agent  of  the  govern- 
ment shall  unjustly  invade  the  property  of  a  citizen  under  color 
of  a  public  authority,  he  must^  like  every  other  violator  of  the 
lawii,  respond  in  damages.  Cases,  indeed,  may  occur,  in  which 
he  may  not  always  have  an  adequate  redress  without  some  leg- 
islation by  congress.  As,  for  example,  in  places  ceded  to  the 
United  States,  and  over  which  they  have  an  exclusive  jurisdic- 
tion, if  the  real  estate  is  taken  without,  or  against  lawful  author- 
ity.     Here  he  must  rely  on  the  justice  of  congress,  or  of  the  ex- 


>  Sec  on  this  gnl.jort,  1  Black.  Comm.  243,  245. 

>  Si'C  Jlogt  V.  Orliton.  3  Wlicnt.  II.  216 ;  Oabom  v.  Dmk  of  l^mltd  Slala,  9  Wbe*L 
T:iH ;  Mailury  r.  MadltoH,  1  Craacfa,  137,  164,  165  ;  3  BUck.  Camin.  255. 
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ecutive  department.  The  greatest  difficulty  arises  in  regard  to 
the  contracts  of  the  national  government ;  for,  as  they  cannot  be 
sued  without  their  own  consent,  and  as  their  agents  are  not  re- 
sponsible upon  any  such  contracts  when  lawfully  made,  the  only 
redress  which  can  be  obtained,  must  be  by  the  instrumentality 
of  congress,  either  in  providing  (as  they  may)  for  suits  in  the 
common  courts  of  justice  to  establish  such  claims  by  a  general 
law,  or  by  a  special  act  for  the  relief  of  the  particular  party.  In 
each  case,  however,  the  redress  depends  solely  upon  the  legis- 
lative department,  and  cannot  be  administered  except  through  its 
favor.  The  remedy  is  by  an  appeal  to  the  justice  of  the  na- 
tion in  that  forum,  and  not  in  any  coifft  of  justice,  as  matter  of 
right. 

§  1678.  It  has  been  sometimes  thought,  that  this  is  a  serious 
defect  in  the  organization  of  the  judicial  department  of  the  na- 
tional government.  It  is  not,  however,  an  objection  to  the  con- 
stitutipn  itself;  but  it  lies,  if  at  all,  against  congress,  for  not  hav- 
ing provided,  (as  it  is  clearly  within  their  constitutional  author- 
ity to  do,)  an  adequate  remedy  for  all  private  grievances  of  this 
sort,  in  the  courts  of  the  United  States.  In  this  respect,  there  is 
a  marked  contrast  between  the  actual  right  and  practice  of  re- 
dress in  the  national  government,  as  well  as  in  most  of  the  state 
governments,  and  the  right  and  practice  maintained  under  the 
British  constitution.  In  England,  if  any  person  has,  in  point  of 
property,  a  just  demand  upon  the  king,  he  may  petition  him  in 
his  court  of  chancery  (by  what  is  called  a  petition  of  right)  where 
the  chancellor  will  administer  right,  theoretically  as  a  matter  of 
grace,  and  not  upon  compulsion ;  ^  but  in  fact,  as  a  matter  of 
constitutional  duty.  No  such  judicial  proceeding  is  recognized 
as  existing  in  any  state  of  this  union,  as  a  matter  of  constitu- 
tional rights  to  enforce  any  claim  or  debt  against  a  state.  In  the 
few  cases  in  which  it  exists,  it  is  matter  of  legislative  enact- 
ment^   Congress  have  never  yet  acted  upon  the  subject  so  as  to 

1  I  Black.  Comm.  243 ;  ComTn's  Dig.  Prerogative,  D.  78  to  D.  85  ;  Tho  Banker's 
case,  1  Freeman,  R.  331 ;  s.  c.  5  Mod.  29  ;  II  Harg.  State  Trials,  137 ;  Skinner's  B. 
601 ;  2  Dall.  B.  437  to  445 ;  a.  c.  2  Fetcrs's  Cond.  B.  642  to  646.  But  see  Macbeath 
T.  UMimand,  1  T.  R.  172,  176,  177. 

*  A  suit  against  the  state  has  been  allowed  in  Virginia  *  and  Maryland,  and  some 
other  states  by  statute.  Bat  it  is  intimated  that,  even  when  judgment  has  passed  in 
favor  of  the  claimant,  he  has  sometimes  received  no  substantial  benefit  from  the  judg- 


•lTiKk«*SBtodc.CoiB]n.2i8,iiott(6);  CakuloJm  v.  Ocoffffo,  2 IML  B.  419, 481, 4M. 
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givt>  jndk-itil  redress  for  any  non-fulfUroent  of  contracts  by  the 
imtioiuil  g(.iv('riiniciit.  Ca^cs  of  the  mout  cruel  hurdtthip  and  in- 
t(iliT:il)li3  delay  have  already  occurred,  in  which  meritorious  cred- 
itors have  hi-en  reduced  to  grievous  HofTering,  and  sometimes  to 
abstilLitcrnin,l)y  the  tardiness  of  a  justice,  which  haabeen  yielded 
only  after  the  huiublc  supplications  of  many  years  before  the 
legi:ilatnre.  One  can  searccly  refrain  from  uniting  in  the  bug- 
ge.tiioii  of  a  learned  commiMitator,  that  in  this  regard  the  consti- 
tnlions,  both  of  the  national  and  state  governments,  stand  in  need 
of  ^loiiie  reform,  to  quicken  the  legislative  action  in  the  adminis- 
tration of  JLieticc;  and,  that  some  mode  ought  to  be  provided, 
by  which  a  pecuniary  rignt  againiit  a  state,  or  against  the  Uni- 
ted Htatcf,  miglit  be  ascertained,  and  established  by  the  judicial 
sentence  of  some  court ;  and  when  so  ascertained  and  established, 
the  payment  might  be  enforced  from  the  national  treasury  by  an 
absolute  appropriation.'  Surely,  it  can  afibrd  no  pleasant  source 
of  rellectiDii  to  an  American  citizen,  proud  of  his  rights  an()  priv- 
ileges, that  in  a  moiiiirchy,  the  judiciary  is  clothed  with  ample 
powers  (o  give  redress  to  the  humblest  subject  in  a  matter  of  pri- 
vate contract,  or  property  against  the  crown;  and,  that  in  a  re- 
public there  is  an  utter  denial  of  justice,  in  such  cases,  to  any 
ciliKcn  through  the  instrumentality  of  any  judicial  process.  He 
may  complain,  but  he  cannot  compel  a  hearing.  The  republic 
enjoys  a  despotic  sovereignty  to  act,  or  refuse,  as  it  may  please; 
and  is  placed  beyond  the  reach  of  law.  The  monarch  bows  to 
the  law,  and  is  compelled  to  yield  his  prerogative  at  the  foot- 
stool of  justioe.* 

mfiit,  rmm  tlic  omii'i'inn  of  tlir  Iccl'lnturc  to  proviilc  (nitiibto  fiinda,  or  (o  make  Buiublo 
opinuiTi^iiiiinn  lo  ilisi'lmrtro  tlic  diilit.     1  Tucttr's  Blatk.  C'timm.  A|tp.  353, 

>  I  'i'll^'k.  Ithlrk.  (.'onilU.  App.  332. 

■  Mr.  Cli.  .Iii'tire  .Iiiy,  in  li[s  flpininn  in  tlic  jjrcnt  ranc  of  Chitiolm'i  Ertnilom  t. 
C-n-y'-.  .1  1>!ill.  It.  414.  474,  (a.  e.  3  I'ctcn'ii  Cond.  I{.  635,  674,)  tskm  &  diKtinclJoa 
Wtnivn  till'  CISC  of  ill!.-  >u:iliiliir  o(  n  Rtotc,  And  tiic  vunliiiity  o[  (ho  I'niled  Ijiaicf,  Iit  ■ 
dli/i'iL  ini'liT  tilt  niii!;(itutiiiii,  iittiniiitig  tht  former  nnil  iIonym({  the  latter.  His  reason 
ii  lliii.^  rit»lt'<l :  "  In  111]  ru'i-s  at  nrtionii  I4^iii!t  stnlca,  or  iniliridual  rtllieiis,  tlic  na- 
tionid  iH.urlt  nre  !i|ip|H>rteil  in  all  Ihi'ir  ii.fp.1  anil  ronslilntional  prococdipgt  and  judc- 
nii'nt!<,  liy  ihc  arm  of  the.  exti-utlvu  powciv  of  tlio  United  Btalcs.  But  in  cues  of  no- 
tions n;:ainst  the  t'nitcd  Stntra,  tlierc  is  no  power  whieh  tlio  court*  can  call  lotlieiraid. 
I'ruill  this  ili^linnion,  iniponant  conclnsions  are  dedarililo ;  and  they  place  the  com  of 
aitate,  and  the  cnsuof  ihu  United  States,  in  a  very  different  Tiev."  In  the  eatcof 
Mii'^niiii  V.  Ilaldlmnad,  (1  Term  Itcporiit,  1*2,}  Lord  MnnsGcId  (ecm«d  lo  intiiokie 
^111  doubt.',  whether  a  petition  of  ri;;lit  would  lie  in  Knpiand  in  any  caie,  except  ot 
aprivatii  dtlit  iluefroin  ilic  eromi,  and  not  for  debts  contracted  andcr  the  antlioritT  of 
parliaiiicut.    Before  the  nsvulution,  he  mid,   "  ail  the  public  inppUct  wera  gflvea  to 
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§  1679.  The  next  clause  extends  the  judicial  power  "  to  con- 
troversies between  two  or  more  states  ;  between  a  state  and  the 
citizens  of  another  state ;  between  citizens  of  different  states, 
claiming  lands  under  grants  of  different  states ;  and  between  a 
state  or  the  citizens  thereof,  and  foreign  states,  citizens,  or  sub- 
jects." Of  these,  we  will  speak  in  their  order.  •  And,  firat,  "  con- 
troversies between  two  or  more  states."  ^  This  power  seems  to 
be  essential  to  the  preservation  of  the  peace  of  the  union.  "  His- 
tory "  (says  the  Federalist,*)  "  gives  us  a  horrid  picture  of  the 
dissensions  and  private  wars,  which  distracted  and  desolated 
Germany,  prior  to  the  institution  of  the  imperial  chamber  by 
Maximilian,  towards  the  close  of  the  fifteenth  century ;  and  in- 
forms us  at  the  same  time  of  the  vast  influence  of  that  institu- 
tion, in  appeasing  the  disorders,  and  establishing  the  tranquillity 
of  the  empire.  This  was  a  court  invested  with  authority  to 
decide  finally  all  differences  among  the  members  of  the  Germanic 
body."*  But  we  need  not  go  for  illustrations  to  the  history  of 
other  countries.  Our  own  has  presented,  in  past  times,  abun- 
dant proofs  of  the  irritating  effects  resulting  from  territorial  dis- 
putes, and  interfering  claims  of  boundary  betweefl  the  states. 
And  there  are  yet  controversies  of  this  sort,  which  have  brought 
on  a  border  warfare,  at  once  dangerous  to  public  repose,  and 
incompatible  with  the  public  interests.* 

§  1680.  Under  the  confederation,  authority  was  given  to  the 
national  government,  to  hear  and  determine,  (in  the  manner 
pointed  out  in  the  article,)  in  the  last  resort,  on  appeal,  all  dis- 
putes and  differences  between  two  or  more  states  concerning 
boundary,  jurisdiction,  or  any  other  cause  whatsoever.^  Before 
the  adoption  of  this  instrument,  as  well  as  afterwards,  very  irri- 


tbe  kin^,  who,  in  his  individual  capacity  contracted  for  all  expenses.  Ho  nlono  bad 
the  disposition  of  the  public  money.  But  sinco  that  time,  the  supplies  hud  been  ap* 
propriatcd  by  parliament  to  particular  purposes ;  and  now^  whoever  admnas  money  for 
the  puUic  service,  trusts  to  the  faith  of  parliament.*'  Id.  176.  But  see  Buller,  J.'s  opin- 
ion, in  the  same  case.  See  ako  ^ir.  Justice  Iredell's  opinion  in  Chis/iolm  v.  Giorgia,  2 
Ball.  R.  437  to  445. 

^  In  the  first  draft  of  the  constitution,  the  words  wore  to  controversies  ''  between  two 
or  more  states,  excqtt  such  as  shall  regard  territory  or  jurisdiction  **  The  exception  was 
subsequently  abandoned.    Journal  of  Convention,  p.  226. 

^  The  Federalbt,  No.  80. 

>  See  also  1  Kent's  Comm.  Lect.  14,  p.  277, 278,  (2d  edition,  p.  295, 296) ;  1  Hobcrt- 
son's  Charles  V.  p.  183,  395,  397. 

^  See  Spr]B;eant  on  Const.  Introduction,  p.  II  to  16;  8  Elliot's  Deb.  418. 

^  Confederation,  art.  9. 
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tating  and  vexatious  controversies  existed  between  several  of  the 
statoti,  in  respect  to  soil,  jurisdiction,  and  boundary ;  and  threat- 
ened the  moat  aerioas  public  miachiefs.'  Some  of  these  contro- 
versies were  heard  and  determined  by  the  court  of  commission- 
ers,  appointed  by  congress.  But,  notwithstanding  these  adjudi- 
cationt<,  the  conflict  was  maintained  in  some  cases,  aatil  after 
the  ciitablighment  of  the  present  constitution.' 

§  16S1.  Before  the  revolution,  controversies  between  the  colo- 
nics, concerning  tlie  extent  of  their  rights  of  soil,  territory,  juris- 
diction, and  boundary,  under  their  respective  charters,  were  heard 
and  determined  before  the  king  in  council,  who  exercised  origi- 
nal jurisdiction  therein,  upon  the  principles  of  feudal  sovereign- 
ty.' This  jurisdiction  was  often  practically  asserted,  as  in  the 
case  of  the  dispute  between  Massachusetts  and  New  Hampshire^ 
decided  by  the  privy  council,  in  1679  ;*  and  in  the  case  of  the 
dispute  between  New  Hampshire  and  New  York,  in  1764,* 
Lord  Hardwickc  recognized  tbis  appellate  jurisdiction  in  the 
most  deliberate  manner,  in  the  great  ease  of  Penn  v.  Lord  Balti- 
more.^ The  same  necessity,  which  gave  rise  to  it  in  our  colonial 
state,  must  Continue  to  operate  through  all  future  time.  Some 
tribunal  exercising  such  authority,  is  essential  to  prevent  an  ap- 
peal to  the  sword  and  a  dissolution  of  the  government.  That  it 
ought  to  be  established  under  the  national,  rather  than  under  the 
state  government ;  or,  to  speak  more  properly,  that  it  can  be 
safely  established  under  the  former  only,  would  seem  to  be  a 
position  self-evident,  and  requiring  no  reasoning  to  support 
it.'  It  may  justly  be  presumed,  that  under  the  national  govern- 
ment in  all  controversies  of  this  sort,  the  decision  will  be 
impartially  made  according  to  the  principles  of  jastice ;  and 
all  the  usual  and  most  effectual  precautions  are  taken  to  secure 


1  3  Elliot's  Deb.  418;  ScrfjKnnt  on  Const.  Introdoclion,  p.  II,  12,  13,  IS,  16;  5 
Journ.  of  Cangms,  496;  7  Joiirn,  of  CoDKroia,  36-1;  B  Joum.  of  Congrcas,  83;  9 
Joarn.  of  ron!>rcs!i,  64;  13  Joam.  of  Cotit,'rcHi<,  10,  5S,  ai9,  SJO,  2.30. 

"  XiiB  Yorkv.  UuinrcfiViif,  4Dall.  R.3;  Fuwlcr  t.  Llmlieii, 3 liaU.  K  411 ;  3  Elliot'l 
Deb.  3S1 ;  2  Elliot'l  Deb.  418. 

'  1  Black.  Comm.  231. 

*  Anfe,  Tol.  i.  f  80 ;  1  Cbalm.  Annals,  4t>0,  490 ;  1  Hatch.  EGit.  319. 

^  Sergeant  on  Const,  in  Iniroduction,  p.  5,  6;  3  Belknap's  Hiit.  of  New  Hatnpchiie 
296,  App.  10. 

*  1  Vesey's  K.  444. 

'  Tho  FedoralUt.  No.  99.  See  aI«o  the  remarks  of  Ur.  Chief  Jnitice  J*7,  ante,  vol. 
i.  \  489,  note;  2  Elliot's  Debates,  418. 
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this   impartiality,  by  confiding  it  to   the   highest  judicial   tri- 
bunal.^ 

§  16S2.  Next;  ** controversies  between  a  state  and  the  citizens 
of  another  state."  "  There  are  other  sources,"  says  the  Fcderal- 
ist,2  besides  interfering  claims  of  boundary,  from  which  bicker- 
ings and  animosities  may  spring  up  among  the  members  of  the 
union.  To  some  of  these  we  have  been*  witnesses  in  the  course 
of  our  past  experience.  It  will  be  readily  conjectured,  that  I  al- 
lude to  the  fraudulent  laws,  which  have  been  passed  in  too  many 
of  the  states.  And  though  the  proposed  constitution  establishes 
particular  guards  against  the  repetition  of  those  instances,  which 
have  hitherto  made  their  appearance  ;  yet  it  is  warrantable  to  ap-  , 
prehend  that  the  spirit  which  produced  them  will  assume  new 
shapes,  that  could  not  be  foreseen,  nor  specifically  provided 
against.  Whatever  practices  may  have  a  tendency  to  distract 
the  harmony  of  the  states  are  proper  objects  of  federal  superin- 
tendence and  control.  It  may  be  esteemed  the  basis  of  the 
union,  that '  the  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the  several  states.'  And 
if  it  be  a  just  principle,  that  every  government  ought  to  possess 
the  means  of  executing  its  own  provisions  by  its  own  authority, 
it  will  follow,  that,  in  order  to  the  inviolable  maintenance  of  that 
equality  of  privileges  and  immunities  to  which  the  citizens  of  the 
union  will  be  entitled,  the  national  judiciary  ought  to  preside  in 
all  cases,  in  which  one  state  or  its  citizens,  are  opposed  to  another 
state  or  its  citizens.  To  secure  the  full  effect  of  so  fundamental 
a  provision  against  all  evasion  and  subterfuge,  it  is  necessary 
that  its  construction  should  be  committed  to  that  tribunal,  which, 
having  no  local  attachments,  will  be  likely  to  be  impartial  be- 
tween the  different  states  and  their  citizens,  and  which,  owing  its 
official  existence  to  the  union,  will  never  be  likely  to  feel  any 
bias  inauspicious  to  the  principles,  on  which  it  is  founded."  It 
is  added,  "The  reasonableness 'of  the  agency  of  the  national 
courts  in  cases,  in  which  the  state  tribunals  cannot  be  supposed 
to  be  impartial,  speaks  for  it  No  man  ought  certainly  to  be  a 
judge  in  his  own  cause,  or  in  any  cause  in  respect  to  which  he 
has  the  least  interest  or  bias.  This  principle  has  no  inconsider- 
able weight  in  designating  the  federal  courts,  as  the  proper  tribu- 


1  The  Federalist,  No.  39,  80.  «  Id.  No.  80. 
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nals  for  the  determination  of  controversies  between  different 
atates  and  their  citizens.''  ^ 

§  1683.  And  here  a  most  important  question,  of  a  constita* 
tional  nature,  was  formerly  litigated ;  and  that  is,  whether  the 
jurisdiction  given  by  the  constitution,  in  cases  in  which  a  state 
is  a  party,  extended  to  suits  brought  against  a  state,  as  well  as 
hy  it,  or  was  exclusively  confined  to  the  latter.  It  is  obvious, 
that  if  a  'suit  could  be  brought  by  any  citizen  of  one  state  against 
another  state,  upon  any  contract  or  matter  of  property,  the  state 
would  be  constantly  subjected  to  judicial  action,  to  enforce  pri« 
vate  rights  against  it  in  its  sovereign  capacity.  Accordingly,  at 
a  very  early  period,  numerous  suits  were  brought  against  states 
by  their  creditors,  to  enforce  the  payment  of  debts  or  other 
claims.  The  question  was  made  and  most  elaborately  consid- 
ered, in  the  celebrated  case  of  Chisholm  v.  (xeorgia;^  and  the 
majority  of  the  supreme  court  held,  that  the  judicial  power  under 
the  constitution  applied  equally  to  suits  brought  by  and  agauui 
a  state.  The  learned  judges,  on  that  occasion,  delivered  seriaiim 
opinions,  containing  the  grounds  of  their  respective  opinions.  It 
is  not  my  intention  to  go  over  these  grounds,  though  they  are 
stated  with  great  ability  and  legal  learning,  and  exhibit  a  very 
thorough  mastery  of  the  whole  subject'  The  decision  created 
general  alarm  among  the  states ;  and  an  amendment  was  pro- 
posed, and  ratified  by  the  states,*  by  which  the  power  was  entire- 
ly taken  away,  so  far  as  it  regards  suits  brought  against  a  state. 


1  Sec  also  the  remarks  of  Mr.  Chief  Justice  Jay,  in  Chishoim  v.  Georgia,  2  Dall.  R. 
474,  cited  in  the  note  ante,  vol.  i.  S  489. 

^  2  Dall.  R.  419  ;  8.  c.  2  Peters's  Cond.  K.  635.  See,  also,  1  Kent's  Comm.  Lect 
14,  p.  278,  (2d  edit.  p.  296,  297) ;  CoJtens  v.  Mrginia,  6  Wheat  R.  381. 

*  Although  the  controversy  is  now  ended,  the  opinions  deserve  a  most  attentive 
perusal,  from  their  very  able  exposition  of  many  constitutional  principles.  It  is 
remarkable,  that  the  Federalist  (No.  81)  seems  to  have  taken  the  opposite  ground  from 
the  majority  of  the  judges,  holding  that  the  states  were  not  suable,  but  might  them* 
selves  sue  under  this  clause  of  tlie  constitution.*  I  confess  it  seems  to  me  difficult  to 
reconcile  this  position  with  the  reasoning  on  the  same  subject  in  the  preceding  number, 
(80,)  a  part  of  which  is  quoted  in  the  text,  (^  1682.)  Mr.  Justice  Iredell,  who  dis- 
sented from  the  other  judges  of  the  supreme  court,  in  Chisholm  v.  Georgia,  put  his 
opinion  mainly  on  the  ground  that  it  was  a  suit  for  a  debt,  for  which  no  action  lay,  at 
least  compulsively,  at  the  common  law  against  the  crown,  but  at  most,  only  a  petition 
of  right ;  and,  in  America,  whoever  contracts  with  a  state  trusts  to  the  good  faith  of  the 
state. 

*  In  1793;  3  Dall.  R.  378. 


•  See,  also,  2  Elliot'B  Deb.  890,  391,  401,  405. 
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It  is  in  the  following  words :  "  The  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  one  of  the  United 
States  bi/  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  slate."  This  amendment  was  construed  to  include 
suits  then  peading,  as  well  as  suits  to  be  commenced  thereafter ; 
and,  accordingly  all  the  suits  then  pending  were  dismissed,  with- 
out  any  further  adjudication.^ 

§  1684.  Since  this  amendment  has  been  made,  a  question  of 
equal  importance  has  arisen ;  and  that  is,  whether  the  amend- 
ment applies  to  original  suits  only  brought  against  a  state,  leav- 
ing the  appellate  jurisdiction  of  the  supreme  court  in  its  full  vig- 
or over  all  constitutional  questions,  arising  in  the  progress  of  any 
suit  brought  by  a  state  in  any  state  court,  against  any. private 
citizen  or  alien.  But  this  question  will  more  properly  come  un- 
der review,  when  we  are  considering  the  nature  and  extent  of 
the  appellate  jurisdiction  of  the  supreme  court.  At  present,  it  is 
only  necessary  to  state  that  it  has  been  solemnly  adjudged,  that 
the  amendment  applies  only  to  original  suits  against  a  state,  and 
does  not  touch  the  appellate  jurisdiction  of  the  supreme  court  to 
reexamine,  on  an  appeal  or  writ  of  error,  a  judgment  or  decree 
rendered  in  any  state  court,  in  a  suit  brought  originally  by  a 
state  against  any  private  person.^ 

§  1685.  Another  inquiry  suggested  by  the  original  clause,  as 
well  as  by  the  amendment,  is,  when  a  state  is  properly  to  be 
deemed  a  party  to  a  suit,  so  as  to  avail  itself  of,  or  to  exempt 
itself  from  the  operation  of  the  jurisdiction  conferred  by  the  con- 
stitution. To  such  an  inquiry  the  proper  answer  is,  that  a  state, 
in  the  sense  of  the  constitution,  is  a  party  only  when  it  is  on  the 
record  as  such ;  and  it  sues  or  is  sued  in  its  political  capacity. 
It  is  not  sufficient  that  it  may  have  an  interest  in  a  suit  between 
other  persons,  or  that  its  rights,  powers,  privileges,  or  duties, 
come  therein  incidentally  in  question.  It  must  be  in  terms  a 
plaintiff  or  defendant,  so  that  the  judgment  or  decree  may  be 
binding  upon  it,  as  it  is  in  common  suits  binding  upon  parties 
and  privies.     The  point  arose  in  an  early  state  of  the  govern- 


1  HoUingsworth  t.  Virginia,  3  Doll.  R.  378.  The  histoiy  and  reasons  of  this  amend- 
ment ore  saccinctly  stated  by  Mr.  Chief  Justice  Marshall,  in  Cohens  y.  Vitginia,  6  Wheat. 
B.  406. 

^  Cohens  T.  Virginia,  6  Wheat.  B.  S64. 
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ment,  in  a  suit  between  private  persons,  where  one  party  asserted 
the  land  in  controversy  to  be  in  Connecticut  and  the  other  ia 
New  York;  and  the  court  held  that  neither  state  could  bf  con- 
sidered as  a  party.'  It  haa  been  again  discussed  in  some  late 
cases  ;  and  the  doctrine  now  firmly  established  is,  that  a  state  is 
not  a  party  in  the  sense  of  the  constitution,  unless  it  appears  on 
the  record  as  such,  either  aa  plaintiff  or  defendant  It  is  not 
sufficient  that  it  may  have  an  interest  in  the  cause,  or  that  the 
parties  before  the  court  are  sued  for  acts  done,  as  agents  of  the 
state.*     In  short,  the  very  immunity  of  a  state  from  being  made 

1  Fowla-T.LMuy.a'DM.Tl.Hi  ;  H.  c.  1  PcCcn^'a  Cond.  It.  190,191  ;  SlattafS^ 
IVtv.  Sialro/CoH»Klicul,4  Dall.  R.  1,3  to  6;  Unind Slatf$  v.  P«to.,  5  Cnmob'tR. 
IIS,  139;  1  Kent's  Comm.  LerC.  IS,  p.  303,  (ad  edit.  p.  333.) 

■  Tbo  rcuwDiTig  of  Air.  Chief  Jnsticc^larsluiU  in  Mom  r,  Bant  of  the  Vmlid  Stilm 
(g  Wbeat.  B.  S46,  &(!.)  on  lliii  poim,  i«  very  full  and  Mtislki'torr,  and  iescfJrt  to  be 
cited  nt  lar|rc.  It  ia  only  necc»snry  (a  premiae  tliut  the  suit  vran  a  bill  in  npiit;.  Iiroii^t 
bv  iha  Bniik  uf  die  United  Slotoa  agnin^t  Osborn  and  otiiers,  aa  gtata  oSicBrs.  for  u 
injanrtion  anil  other  relief,  thoj  having;  leried  n  tax  of  one  hunilreii  tliouaand  dollm  on 
corlnio  property  of  the  bonk,  under  a  slate  Iflw  of  ihc  stnto  of  Ohio.  "  We  proceed 
now,"  anid  the  Cli  iff  Justice,  "  to  the  luxth  point  made  by  the  apjiellaDts,  which  is,  that 
if  any  cnsa  is  made  in  tliu  bill,  prapcr  for  iho  iulerforcace  of  a  court  of  cbuiccry, 
it  19  Dgninst  the  Rlate  of  Ohio,  in  which  cnso  iho  circuit  conn  conid  not  exerciH  jniu- 
dinion. 

"  The  lull  is  biDDght,  it  ii  laid,  for  the  pnrpoM  of  prolecEinB  the  bank  in  the  exensM 
of  a  frunchisB  gninleil  by  a  hiw  of  the  United  Sialca,  which  franchise  the  -iljil.'  of  Ohio 
asserts  a  right  to  invade,  and  is  abont  to  inrade.  It  prajs  tbe  aid  of  the  court  ta 
restrain  the  officers  of  the  state  from  executing  the  law.  It  ia,  then,  a  conlreret^ 
between  the  bank  and  tlie  stale  of  Ohio.  Tlie  interest  of  the  slale  is  direct  and  imme- 
diate, not  consG<|ucnlial.  The  process  of  the  court,  though  not  directed  against  tha 
state  by  name,  acts  directly  upon  it  by  rcslmining  its  officers.  The  process,  thenifon, 
is  Buhsinntinlty,  though  not  in  form,  againit  the  sinio,  and  the  court  ought  not  to  proceed 
without  making  ilie  slalo  a  parly.  If  this  cannot  bo  done,  the  court  cannot  take  juris- 
diction of  the  cause. 

"  Thu  full  pressure  of  this  argument  is  full,  and  the  difficulties  it  presents  ore  acknowl- 
edged. The  direct  interest  of  llie  state  in  the  suit,  as  brought,  is  admitted  ;  and  had  it 
been  in  the  power  of  the  Imnk  to  make  it  a  party,  perhaps  no  decree  ought  to  hare  been 
pronounced  in  the  cause  unlil  the  state  was  before  the  court.  But  this  was  not  in  ibe 
power  oj  the  bank.  The  cleTcnlh  amendment  of  the  constitution  has  exempted  a  stata 
from  the  suits  of  citizens  of  other  states,  or  aliens  ;  and  the  very  difficult  queition  is  to 
bo  decided,  whether,  in  sncli  a  case,  the  court  may  act  upon  tbe  agents  employed  by  tha 
state,  and  on  the  property  in  their  bands, 

"Before  wo  tly  this  question  by  tlic  constitution,  it  may  not  be  time  misapplied  iTwa 
pause  for  a  moment,  and  reflect  on  the  relative  situation  of  the  union  with  its  mcmben 
should  the  abjection  prevail. 

"  A  denial  of  juri;.  diction  forbids  alt  inquiry  into  the  nature  of  the  case.  It  applia 
to  cases  perfectly  clear  in  themselves ;  to  cases  where  ihe  (-ovcmment  is  in  the  exer- 
cise of  its  best  established  and  most  caecniiiit  powers,  ns  well  as  to  those  which  may  be 
deemed  iiuestiunnble.  It  asserts  that  the  agents  of  a  state,  alleging  the  authority  of  a 
law  void  in  itself,  because  repngnant  to  the  constitution,  may  arrest  the  e 
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a  party,  constitutes,  or  may  constitute  a  solid  ground,  why  the 
suit  should  be  maintained  against  other  parties,  who  act  as  its 


any  luw  of  tho  United  States.  It  maintains,  that  if  a  state  shall  impose  a  fine  or 
penalty  on  any  person  employed  in  the  execution  of  any  law  of  the  United  States,  it 
may  levy  that  fine  or  penalty  by  a  ministerial  officer,  without  the  sanction  even  of  its 
own  courts ;  and  that  the  individual,  though  he  perceives  the  approaching  danger,  can 
obtain  no  protection  from  the  judicial  department  of  the  government.  The  carrier  of 
the  mail,  the  collector  of  the  revenue,  tho  marshal  of  a  district,  the  recruiting  officer, 
may  all  be  inhibited,  under  ruinous  penalties,  from  tho  performance  of  their  respective 
duties ;  the  warrant  of  a  ministerial  officer  may  authorize  the  collection  of  these  penal- 
ties ;  and  the  person  thus  obstructed  in  the  performance  of  his  duty  may,  indeed,  resort 
to  his  action  for  damages,  after  the  infliction  of  the  injury,  but  cannot  avail  himself  of 
the  preventive  justice  of  tho  nation,  to  protect  him  in  tho  performance  of  his  duties. 
Each  member  of  the  union  is  capable,  at  its  will,  of  attacking  the  nation,  of  arresting 
its  progress  at  every  step,  of  acting  vigorously  and  effectually  in  the  execution  of  its 
designs ;  while  the  nation  stands  naked,  stripped  of  its  defensive  armor,  and  incapable 
of  shielding  its  agent  or  executing  its  laws,  otherwise  than  by  proceedings  which  are  to 
take  place  after  the  mischief  is  perpetrated,  and  which  must  often  be  ineffectual,  from 
the  inability  of  the  agents  to  make  compensation. 

"  These  are  said  to  be  extreme  cases ;  but  the  case  at  bar,  had  it  been  put  by  way  of 
illustration  in  argument,  might  have  been  termed  an  extreme  case ;  and,  if  a  penalty  on 
a  revenue  officer,  for  performing  his  duty,  bo  more  obviously  wrong  than  a  jjcnalty  on 
tho  bank,  it  is  a  difference  in  degree,  not  in  principle.  Public  sentiment  would  be  more 
shocked  by  the  infliction  of  a  penalty  on  a  public  officer,  for  the  performance  of  his  duty, 
than  by  the  infliction  of  this  penalty  on  a  bank,  which,  while  carrying  on  the  fiscal  opera- 
tions of  tho  government,  is  also  transacting  its  own  business.  But,  in  both  cases,  tho 
officer  levying  tho  penalty  acts  under  a  void  authority,  and  the  power  to  restrain  him  is 
denied  as  positively  in  the  one  as  in  the  other. 

"  The  distinction  between  any  extreme  case  and  that  which  has  actually  occurred,  if, . 
indeed,  any  difference  of  principle  can  be  supposed  to  exist  between  them,  disappears, 
when  considering  the  question  of  jurisdiction  ;  for,  if  the  courts  of  the  United  States 
cannot  rightfully  protect  the  agents,  who  execute  every  law  authorized  by  the  constitu- 
tion, from  the  du-ect  action  of  state  agents  in  the  collection  of  penalties,  they  cannot 
rightfully  protect  those  who  execute  any  law. 

"  The  question,  then,  is,  whether  the  constitution  of  tho  United  States  has  provided  a 
tribunal,  which  can  peacefully  and  rightfully  protect  those  who  are  employed  in  carry- 
ing into  execution  the  laws  of  the  union,  from  the  attempts  of  a  particular  state  to  resist 
the  execution  of  those  laws. 

**  The  stato  of  Ohio  denies  the  existence  of  this  power ;  and  contends  that  no  pre- 
ventive proceedings  whatever,  or  proceedings  against  the  very  property  which  may  have 
been  seized  by  the  agent  of  a  state,  can  be  sustained  against  such  agent ;  because  they 
would  be  substantially  against  the  state  itself,  in  violation  of  the  eleventh  amendment  of ' 
the  constitution. 

"  That  the  courts  of  the  union  cannot  entertain  a  suit  brought  against  a  state  by  an 
alien  or  tlie  citizen  of  another  state,  is  not  to  be  controverted.  Is  a  8uiti)rought  against 
an  individual,  for  any  cause  whatever,  a  suit  against  the  state,  in  the  sense  of  the 
constitution  ? 

**  The  eleventh  amendment  is  the  limitation  of  a  power  supposed  to  be  granted  in  the 
original  instrument ;  and,  to  understand  accurately  tho  extent  of  the  limitation,  it  seems 
proper  to  define  the  power  that  is  limited.  The  words  of  the  constitution,  so  far  as  they 
respect  this  qnettion,  are :  'The  judicial  power  shall  extend  to  controversies  between i 
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agents  or  chiim  under  its  title  ;  though  otherwise,  as  the  princi- 
pal, it  might  be  fit  that  the  state  should  be  made  a  party,  upon 
the  common  |>rinci[)les  of  a  court  of  equity.^ 


two  or  more  stntcs,  Innweeii  a  state  nml  citizens  of  another  state,  and  between  a  state 
and  forei^  states,  citizens,  or  siiltjects.'  A  subsequent  claaso  diatributcs  the  power 
])reviously  grunted,  and  a>>ipis  to  the  supR'nic  court  oripnal  jurisdiction  in  those  cases 
in  Avhiili  '  a  state  shall  he  a  party/  The  words  of  the  eleventh  amendment  are  :  *  The 
judicial  power  of  the  United  States  shall  not  l>e  construed  to  extend  to  anv  suit  in  law 
or  e<|uity,  coniinenced  or  prosecuted  u;;ainst  one  of  the  United  States  by  citizens  of 
another  state,  <»r  hy  citizens  or  subjects  of  a  foreign  state.' 

*'  The  Bank  of  tlie  United  States  contends,  that  in  all  cases  in  which  jurisdiction  de- 
pends on  the  chanicter  of  the  party,  refen?ncc  is  made  to  the  party  on  the  record,  not 
to  one  who  may  he  interested,  hut  is  not  shown  hy  the  record  to  bo  a  party.  The  ap- 
]K'llants  a<lnnt,  that  the  jurisdiction  of  the  court  is  not  ousted  by  any  incidental  or  con- 
sequential interest  wtiich  a  state  may  have  in  the  decision  to  he  made ;  but  is  to  be  con- 
sidcRMl  as  a  i)arty  where  the  decision  acts  directly  and  immediately  upon  the  state, 
tlin)U;;h  its  otVicers. 

"  If  this  question  were  to  Ik?  determined  on  Uic  authority  of  English  decisions,  it  is 
lK.'lievcd  that  no  case  can  be  adduixnl,  where  any  ])erson  has  been  considered  as  a  party 
who  is  nut  made  so  in  the  record.  But  the  court  will  not  review  those  decisions;  be- 
cause it  is  thought  a  question  };rowing  out  of  the  constitution  of  the  United  States  rfi- 
quires  i*HtI)er  an  attentive  consideration  of  the  words  of  tliat  instrument  than  of  the  de- 
cisiotis  of  analogous  questions  l)y  the  courts  of  any  other  country. 

"Do  tbe  p^ovi^ions,  then,  of  the  American  constitution,  re8])ccting  controversies  to 
whiih  a  state  may  I)e  a  party,  extend,  on  a  fair  construction  of  that  iostnimcnt,  to  cases 
in  which  the  state  is  not  a  party  on  the  record  ?     The  ixrst  in  the  enumeration  is  a  con- 
tn»vei"sy  l>et^ecn  two  or  more  states.     There  aR»  not  many  questions  in  which  a  state 
wonM  be  suiq)osed  to  take  a  deeper  or  more  immediate  interest,  than  in  those  which 
decide  on  the  extent  of  her  territory.     Yet  the  constitution,  not  considering  the  state  as 
a  party  to  sucli  controversies,  if  not  j)laintirt'  or  defendant  on  the  record,  has  cxpnTsslj 
piven  jurisdiction  in  tho.se  between  citizens  claiming  lands  under  grants  of  ditfcreat 
states,     if  each  >iate,  in  consequence  of  tlie  inlluence  of  a  decision  on  her  boundary,  had 
been  considered,  Iiy  tlie  framers  of  the  constitution,  as  a  j)arty  to  that  controversy,  the 
cxj)ress  jrraiit  of  jurisdiction  would  have  been  useless.    The  grant  of  it  certainly  proves, 
that  the  constitution  does  not  consider  the  state  as  a  party  in  such  a  case.    Jurisdiction 
is  exprt'ssly  granted  in  tliose  cases  only,  wlien?  citizens  of  the  same  state  claim  lands 
under  grants  of  diflVrent  states.     If  the  claimants  be  citizens  of  different  states,  the 
court  takes  ju^i^diction  for  that  reason.     Still,  the  right  of  the  state  to  grant  is  the  es- 
sential ]»oint  in  dispute  ;  and  in  that  jioint  the  state  is  deeply  interested.     If  that  inter- 
est ctJiiverts  the  state  into  a  i>arty,  there  is  an  end  of  the  cause ;  and  the  constitution 
will  i)c  construed  to  forlud  the  circuit  courts  to  take  cognizance  of  questions,  to  which 
it  was  thought  necessary  expressly  to  extend  their  jurisdiction,  oven  when  the  contro- 
versv  arose  between  citizens  of  the  same  state. 

•*  We  are  aware  that  ibe  ajjplication  of  these  cases  may  be  denied,  because  the  title  of 
the  slate  comes  on  incidentally,  and  the  appellants  admit  the  jurisdiction  of  the  court, 
where  its  judgment  does  not  act  directly  upon  the  property  or  interests  of  the  state ; 
but  we  deenuil  it  of  some  importance  to  show,  that  the  framers  of  the  constitution  con- 

1  (fsU>ni  V.  Jill  Ilk  of  the  V/u'tcd  ,^t(iUs,  9  AVIieat.  R.  738,  838  to  845 ;  Id.  84G  ;  Tke 
Govintor  of  Gioryia  v.  Madrazo,  I  Peters 's  Sup.  K.  110,  111,  122. 
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§  1686.  The  same  principle  applies  to  cases  where  a  state  has 
an  interest  in  a  corporation ;  as,  when  it  is  a  stockholder  in  an  in- 


tcmplatcd  tlio  distinction  between  cases  in  which  a  state  was  interested  and  those  in 
which  it  was  a  party,  and  made  no  provision  for  a  case  of  interest,  without  being  a 
party  on  the  record.  In  cases  where  a  state  is  a  party  on  the  record,  the  question  of 
jurisdiction  is  decided  by  inspection.  If  jurisdiction  depend,  not  on  this  plain  fact,  but 
on  the  interest  of  the  state,  what  nile  has  the  constitution  given  by  which  this  interest  is 
to  be  measured  ?  If  no  rule  be  given,  is  it  to  be  settled  by  the  court  ?  If  so,  the  curious 
anomaly  is  presented  of  a  court  examining  the  whole  testimony  of  a  cause,  inquiring 
into  and  deciding  on  the  extent  of  a  state's  interest,  without  having  a  right  to  exercise 
any  jurisdiction  in  the  case.  Can  this  inquiry  be  made  without  the  exercise  of  jurisdic- 
tion ? 

*'  The  next  in  the  enumeration  is  a  controversy  between  a  state  and  the  citizens  of 
another  state.  Can  this  case  arise,  if  the  state  be  not  a  party  on  the  record  ?  If  it  can, 
the  question  recurs,  what  degree  of  interest  shall  bo  suflScient  to  change  the  parties  and 
arrest  the  proceedings  against  the  individual  1  Controversies  respecting  boundary  have 
lately  existed  between  Virginia  and  Tennessee,  between  Kentucky  and  Tennessee,  and 
now  exist  between  New  York  and  New  Jersey.  Suppose,  while  such  a  controversy  is 
pending,  the  collecting  officer  of  one  state  should  seize  property  for  taxes  belonging  to  a 
man,  who  supposes  himself  to  reside  in  the  other  state,  and  who  seeks  reilress  in  the 
federal  court  of  that  state  in  which  the  officer  resides.  The  interest  of  the  state  is  obvi- 
ous. Yet  it  is  admitted,  that  in  such  a  case  the  action  would  lie,  because  the  oflScer 
might  be  treated  as  a  tresp^ser,  and  the  verdict  and  judgment  against  him  would  not  act 
directly  on  the  property  of  the  state.  That  it  would  not  so  act,  may,  perhaps,  depend 
on  cin'umstances.  The  officer  may  retain  the  amount  of  the  taxes  in  his  hands,  and  on 
the  proceedings  of  the  state  against  him,  may  plead  in  bar  the  judgment  of  a  court  of 
competent  jurisdiction.  If  this  plea  ought  to  be  sustained,  and  it  is  far  from  being  cer- 
tain, that  it  ought  not,  the  judgment  so  pleaded  would  have  acted  directly  on  the  reve- 
nue of  the  state,  in  the  hands  of  its  officer.  And  yet  the  ai^ument  admits,  that  the 
action,  in  such  a  case  would  be  sustained.  But,  suppose,  in  such  a  case,  the  party  con- 
ceiving himself  to  l)e  injured,  instead  of  bringing  an  action  sounding  in  damages,  should 
sue  for  t!ie  specific  thing,  while  yet  in  possession  of  the  seizing  officer.  It  being  admit- 
ted in  argument,  that  the  action  sounding  in  damages  would  lie,  we  are  unable  to  per- 
ceive the  line  of  distinction  between  that  and  the  action  of  detinue.  Yet  the  latter  ac- 
tion would  claim  the  specific  article  seized  for  the  tax,  and  would  obtain  it,  should  the 
seizure  be  deemed  unlawful. 

"  It  would  be  tedious  to  pursue  this  part  of  the  inquiry  further,  and  it  would  be  use- 
less, l)ccause  everj'  person  will  perceive  that  the  same  reasoning  is  applicable  to  all  the 
other  enumerated  controversies,  to  which  a  state  may  be  a  party.  The  principle  may 
be  illustrated  by  a  reference  to  those  other  controversies  where  jurisdiction  depends  on 
the  party.  But,  before  we  review  them,  wo  will  notice  one,  where  the  nature  of  the 
controversy  is  in  some  degree  blended  with  the  character  of  the  party. 

"  If  a  suit  be  brought  against  a  foreign  minister,  the  supreme  court  alone  has  original 
jurisdiction,  and  this  is  shown  on  the  record.  But  suppose  a  suit  to  be  brought,  which 
affects  the  intierest  of  a  foreign  minister,  or  by  which  the  person  of  his  secretary,  or  of 
his  ser^'ant  is  arrested.  The  minister  does  not,  by  the  mere  arrest  of  his  secretary,  or 
his  servant  become  a  party  to  this  suit,  but  the  actual  defendant  pleads  to  the  jurisdic- 
tion of  the  court,  and  asserts  his  privilege.  If  the  suit  affects  a  foreign  minister,  it  must 
be  dismissed,  not  because  he  is  a  party  to  it,  but  because  it  affects  him.  The  language 
of  the  constitution  in  the  two  cases  is  different.  This  court  can  take  cognizance  of  all 
cases  '  affecting '  foreign  ministers ;  and,  therefore,  jurisdiction  docs  not  depend  on  the 
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corporated  bank,  the  corporation  is  still  suable  although  the  state, 
as  such,  is  exiMnpted  from  any  action.^     The  state  does  not,  by 


party  namoil  in  the  rcconl.  But  this  languajjrc  changes,  when  the  cnameration  proceeds 
to  •*tatos.  Whv  this  chan;jc  f  The  answer  is  ohvious.  In  the  case  of  forcifi^n  luinij^ten, 
it  was  inteiKled  for  reasons  which  all  comprchetid,  to  give  tlie  national  courts  jurisdic- 
tion over  all  cases  hy  whieli  tliey  were  in  any  manner  affected.  In  the' case  of  states, 
who<e  ininu'iliatc  or  remote  interests  were  mixed  up  with  a  maltitado  of  cases,  and  wtio 
mi^dit  Ik.*  alFccted  in  an  almost  intlnite  variety  of  ways,  it  was  intended  to  give  juriddic^ 
lion  in  those  cjises  only  to  which  tliey  were  actual  parties. 

**  In  |)ro<"ecdin|x  with  the  cases,  in  which  jurisdiction  depend*  on  the  character  of  the 
party,  the  first  in  the  enumeration  is,  *  controversies  to  which  the  United  States  shall  be 
«  party.'  Does  this  j>rovision  extend  to  the  cases  where  the  United  States  are  not 
named  in  the  record,  hut  claim  and  are  actually  entitled  to,  the  whole  suhjeet  in  contro- 
versy i  lA't  US  examine  this  question.  Suits  hrought  hy  the  postmnster-general  are  for 
money  <Iue  to  the  Tnited  States.  The  nominal  plaintiff  has  no  interest  in  the  contro- 
versy, and  the  United  States  an'  the  only  real  party.  Yet  these  suits  could  not  be  insti- 
tuted in  the  courts  of  the  union,  under  that  clause  which  gives  jurisdiction  in  fill  cases 
to  which  the  United  Slates  are  a  party  ;  and  it  was  found  necessary  to  give  the  court 
jurixliction  over  them,  as  heing  cases  arising  under  a  law  of  the  United  States. 

**  The  judicial  power  of  the  union  is  also  extended  to  controversies  between  citlzcni 
of  dirtcreni  states ;  and  it  has  heen  decided  that  the  character  of  the  parties  must  be  shown 
on  the  record.     Does  this  ])rovi>ion  depend  on  the  character  of  those  whose  interest  ii 
liti;:ated,  or  of  those  who  are  parties  on  the  record  ?   In  a  suit,  for  example,  broaght  by 
or  against  an  executor,  the  creditors  or  legatees  of  liis  testator  are  the  persons  really 
concerned  in  intcR'st ;  hut  it  Iwis  never  heen  suspected,  that  if  the  executor  be  a  resident 
of  another  state,  the  jurisdi<*tion  of  the  fedenU  courts  could  be  ousted  by  the  fact,  that 
tlie  creditors  or  legatees  were  citizens  of  the  same  state  with  the  opposite  party.     The 
univer>ally  received  construction  in  this  case  is,  that  jurisdiction  is  neither  given  nor 
ousted  liy  the  relative  situation  of  the  parlies  concerned  in  interest,  but  by  the  relatiTe 
situation  of  the  panics  named  on  tlie  record.    Why  is  this  construction  universal  ?     No 
case  can  ]»c  imagine<l  in  which  the  existence  of  an  interest  out  of  the  party  on  the  record 
is  more  unctiuivocal  than  in  that  which  has  been  just  stated.     Why,  then,  is  it  univer- 
sally  admitted  that  this  intCR'st  in  no  manner  affects  the  jurisdiction  of  the  court?    The 
plain  ami  ohvious  answer  is,  because  the  jurisdiction  of  the  court  depends  not  upon  this 
interest,  hut  upon  the  actual  ])arty  on  the  record.     Were  a  state  to  be  the  sole  le*»atee, 
it  will  not  we  j)resume  be  allege<l,  that  the  jurisdiction  of  the  court  in  a  suit  agamst  the 
exccuK^r  would  \hi  more  affected  by  this  fact,  than  by  the  fact  that  any  other  person  not 
suable  in  tlw.  courts  of  the  union,  was  the  sole  legatee.     Yet,  in  such  a  case,  the  court 
would  deci<le  directly  and  inmiediately  on  the  interest  of  the  state. 

"This  principle  might  be  further  illustrated  by  showing  that  jurisdiction,  where  it 
dei)end>  on  the  character  of  the  j»arty,  is  never  conferred  in  consequence  of  llic  exist- 
ence of  an  interest  in  a  party  not  named ;  and  by  showing  that  under  the  distributive 
clause  of  the  second  section  of  the  third  article,  the  supremo  court  could  never  take 
original  jurisdiction,  in  consequence  of  an  interest  in  a  j)arty  not  named  in  the  record. 

"  But  the  principle  seems  too  well  established  to  require  that  more  time  should  be 
devoted  to  it.    It  may,  we  think,  bo  laid  down  as  a  rule  which  admits  of  no  exception^ 


1  UnluJ  States  Dunk  v.  Planttrs'  Batik  of  Gf!orffia,  9  Wheat.  R.  904 ;  Bank  of  Cdm- 
monwealtli  of  Kaituchj  v.  Wisttr^  3  Peters*s  Sup.  C.  li.  318. 
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becoming  a  corporator,  identify  itself  with  the  corporation.  The 
bank,  in  such  a  case,  is  not  the  state,  although  the  state  holds  an 
interest  in  it.  Nor  will  it  make  any  difference  in  the  case,  that 
the  state  has  the  sole  interest  in  the  corporation,  if,  in  fact,  it 
creates  other  persons  corporators.^  An  ^analogous  case  will  be 
found  in  the  authority  given  by  an  act  of  congress  to  the  post- 
master-general, to  bring  suits  in  his  official  capacity.  In  such 
suits  the  United  States  are  not  understood  to  be  a  party,  al- 
though the  suits  solely  regard  their  interests.  The  postmaster- 
general  does  not  in  such  cases,  sue  under  the  clause  giving  juris- 
diction, "in  controversies  to  which  the  United  States  shall  be  a 
party;"  but  under  the  clause  extending  the  jurisdiction  to  cases 
arising  under  the  laws  of  the  United  States.^ 

§  1687.  The  reasoning  by  which  the  general  doctrine  is  main- 
tained, is  to  the  following  effect.  It  is  a  sound  principle,  that 
when  a  government  becomes  a  partner  in  any  trading  company, 
it  divests  itself,  so  far  as  concerns  the  transactions  of  that  com- 
pany, of  its  sovereign  character,  and  takes  that  of  a  private  citi- 
zen. Instead  of  communicating  to  the  company  its  privileges 
and  prerogatives,  it  descends  to  a  level  with  those  with  whom 
it  associates  itself,  and  takes  the  character  which  belongs  to  its 
associates,  and  to  the  business  which  is  transacted.  Thus,  many 
states  in  the  union,  which  have  an  interest  in  banks,  are  not 
suable  even  in  their  own  courts.  A  state  which  establishes  a 
bank,  and  becomes  a  stockholder  in  it,  and  gives  it  a  capacity  to 
sue  and  be  sued,  strips  itself  of  its  sovereign  character,  so  far  as 
respects  the  transactions  of  the  bank,  and  waives  all  the  privileges 
of  that  character.     As  a  member  of  a  corporation,  a  government 


that  in  all  cases  where  jurisdiction  depends  on  the  party,  it  is  the  party  named  in  the 
record.  Consequently,  the  eleventh  amendment,  which  restrains  the  jurisdiction  granted 
by  the  constitution  over  suits  against  states,  is  of  necessity  limited  to  those  suits  in 
wliich  a  state  is  a  party  on  the  record.  The  amendment  has  its  full  effect,  if  the  consti- 
tution be  construed  as  it  would  have  been  construed  had  the  jurisdiction  of  the  court 
never  been  extended  to  suits  brought  against  a  state,  by  the  citizens  of  another  state, 
or  by  aliens.  The  state  not  being  a  party  on  the  record,  and  the  court  ha>'ing  jurisdic- 
dion  over  those  who  are  parties  on  the  record,  the  true  question  is  not  one  of  jurisdic- 
tion, but  whether  in  the  exercise  of  its  jurisdiction  the  court  ought  to  make  a  decree 
against  the  defendants ;  whether  they  are  to  be  considered  as  having  a  real  interest,  or 
as  being  only  nominal  parties." 

1  Batdc  of  Commonwealth  of  Kentucky  v.  Wister,  3  Peters's  Sup.  C.  B.  318. 

s  OsboniY.Bankof  United  States,  9  WhesiX.'ELB55,  856;  Pottmatter-Generaly,  Earfy, 
12  Wheat.  B.  136, 149. 
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never  exercised  its  sovereignty.  It  acts  merely  as  a  corporator ; 
and  exercises  no  other  powers  in  the  management  of  the  affairs 
of  the  corporation,  than  are  expressly  given  by  the  incorporating 
act.  The  United  States  held  shares  in  the  old  Bank  of  the  Uni- 
ted States;  but  the  privileges  of  the  government  were  not  im- 
parted by  that  circumstance  to  the  bank.  The  United  States 
were  not  a  party  to  suits  brought  by  or  against  the  bank,  in  the 
sense  of  the  constitution.  So,  with  respect  to  the  present  bank, 
suits  brought  by  or  against  it,  are  not  understood  to  be  brought 
by  or  against  the  United  States.  The  government,  by  becoming 
a  corporator,  lays  down  its  sovereignty  so  far  as  respects  the 
transactions  of  the  corporation ;  and  exercises  no  power  or  priv- 
ilege which  is  not  derived  from  the  charter.^  The  reasoning  ad- 
mits of  further  illustration.  A  corporation  is  itself,  in  legal  con- 
templation, an  artificial  person  having  a  distinct  and  indepen- 
dent existence  from  that  of  the  persons  composing  it  It  is  this 
personal,  political,  and  artificial  existence,  which  gives  it  the 
character  of  a  body  politic  or  corporate,  in  w^hich  may  be  vested 
peculiar  powers  and  attributes,  distinct  and  different  from  those 
belonging  to  the  natural  persons  composing  it^  Thus,  the  cor- 
poration may  be.  perpetual,  although  the  individuals  composing 
it  may  in  succession  die.  It  may  have  privileges,  and  immaoi- 
ties,  and  functions,  which  do  not,  and  cannot  lawfully  belong  to 
individuals.  It  may  exercise  franchises,  and  transact  business 
prohibited  to  its  members,  as  individuals.  The  capacity  to  sue 
and  be  sued  belongs  to  every  corporation ;  and,  indeed,  is  a  func- 
tion incident  to  it,  independent  of  any  special  grant,  because 
nece^?sary  to  its  existence.^  It  sues  and  is  sued,  however,  not  in 
the  names  of  its  members,  but  in  its  own  name,  as  a  distinct 
person.  It  acts,  indeed,  by  and  through  its  members,  or  other 
proper  functionaries;  but  still  the  acts  are  its  own,  and  not  the 
private  acts  of  such  members  or  functionaries.  The  members 
are  not  only  not  parties  to  its  suits  in  any  legal  sense,  but  they 
may  sue  it,  or  be  sued  by  it,  in  any  action,  exactly  as  any  stran- 
ger may  sue  it,  or  be  sued  by  it.-  A  state  may  sue  a  bank,  in 
w  hich  it  is  a  stockholder,  just  as  any  other  stockholder  may  sue 
the  same  bank.     The  United  States  may  sue  the  bank  of  the 


1  Uniteil  States  Bank  v.  Planter's  Bank  of  Georgia,  9  Wheat.  R.  907,  908. 

2  Sec  I  Black.  Coram,  ch.  18,  p.  467,  471,  475,  477. 
8  1  Black.  Coram.  475,  476. 
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United  States,  and  entitle  themselves  to  a  judgment  for  any  debt 
due  to  them ;  and  they  may  satisfy  the  execution  issuing  on  such 
a  judgment,  out  of  any  property  of  the  bank.  Now  it  is  plain 
that  this  could  not  be  done,  if  the  state,  or  the  United  States,  or 
any  other  stockholder  were  deemed  a^party  to  the  record.  It 
would  be  past  all  legal  comprehension,  that  a  party  might  sue 
himself,  and  be  on  both  sides  of  the  controversy.  So  that  any 
attempt  to  deem  a  state  a  party  to  a  suit,  simply  because  it  has 
an  interest  in  a  suit,  or  is  a  stockholder  in  a  corporation  on  the 
record,  would  be  to  renounce  all  ordinary  doctrines  of  law  appli- 
cable to  such  cases.  The  framers  of  the  constitution  must  be 
presumed,  in  treating  of  the  judicial  department,  to  have  used 
language  in  the  sense,  and  with  the  limitations  belonging  to  it 
in  judicial  usage.  They  must  have  spoken  according  to  known 
distinctions,  and  settled  rules  of  interpretation,  incorporated 
into  the  very  elements  of  the  jurisprudence  of  every  state  in  the 
union. 

§  1688.  It  may,  then  be  laid  down,  as  a  rule  which  admits  of 
no  exception,  that  in  all  cases  tinder  the  constitution  of  the  Uni- 
ted States,  where  jurisdiction  depends  upon  the  party,  it  is  the 
party  named  on  the  record.  Consequently  the  amendment  above 
referred  to,  which  restrains  the  jurisdiction  granted  by  the  consti- 
tution over  suits  against  states,  is  of  necessity  limited  to  those 
suits,  in  which  a  state  is  a  party  on  the  record.  The  amend- 
ment has  its  full  effect,  if  the  constitution  is  construed  as  it 
would  have  been  construed,  had  the  jurisdiction  never  been  ex- 
tended to  suits  brought  against  a  state  by  the  citizens  of  another 
state,  or  by  aliens.^ 

§  1689.  It  has  been  doubted,  whether  this  amendment  extends 
to  cases  of  admiralty  and  maritime  jurisdiction,  where  the  pro- 
ceeding is  in  rem  and  not  in  personam.  There,  the  jurisdiction 
of  the  court  is  founded  upon  the  possession  of  the  thing ;  and  if 
the  state  should  interpose  a  claim  for  the  property,  it  does  not 
act  merely  in  the  character  of  a  defendant,  but  as  an  actor.  Be- 
sides; the  language  of  the  amendment  is,  that  '^thc  judicial 
power  of  the  United  States  shall  not  be  construed  to  extend  to  any 


1  (kbom  V.  United  States  Bank,  9  Wheat.  R.  857,  858 ;  The  Governor  of  Georgia  v. 
Madrazo,  1  Peten's  Snp.  R.  110,  122.  A  etate  may  be  properly  deemed  a  party,  when 
it  sues  or  is  saed  by  process,  by  or  against  the  governor  of  the  state  in  his  oflScial  capac- 
ity.    The  Governor  of  Georgia  v.  Madrazo,  I  Fcters's  Snp.  R.  110, 121,  124. 
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St  in  law  or  equiti/."     But  a  suit  in  the  adniiralfy  is  not,  cor- 

ctly  speaking,  a  suit  in  law,  or  in  equity ;  but  is  often  spokea 
fin  contradistinction  to  both.^ 

§  1690.  Next  "  Controversies  between  citizene  of  different 
ttates."  Although  the  necessity  of  this  power  may  not  stand 
I     m  grounds  quite  as  strong  as  some  of  the  preceding,  there  are 

;h  motives  of  state  policy  and  public  justice  by  which  it  can 
clearly  vindicated.     There  are  many  cases  in  which  such  a 

wer  may  be  indispensable,  or  in  the  highest  degree  expedient, 

carry  into  effect  some  of  the  privileges  and  immunities  confer- 
red, and  some  of  the  prohibitions  upon  states  expressly  declared 
in  the  constitution.  For  example ;  it  is  declared  that  the  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  states.  Suppose  an  attempt  is  made  to 
evade  or  withhold  these  privilege's  and  immunities,  would  it  not 
be  right  to  allow  the  party  aggrieved  an  opportunity  of  claiming 
them,  in  a  contest  with  a  citizen  of  the  state,  before  a  tribunal  at 
once  national  and  impartial?^  Suppose  a  slate  should  pass  a 
tender  law,  or  law  impairing  the  obligation  of  private  contracts,  or 
should,  in  the  course  of  its  legislation,  grant  unconstitutional  pref- 
erences  to  its  own  cilizens,  is  it  not  clear  that  the  jurisdiction  to 
enforce  the  obligations  of  the  constitution,  in  such  cases,  ought 
to  be  confided  to  the  national  tribunals?  These  cases  are  not 
purely  imaginary.  They  have  actually  occurred,  and  may  again 
occur,  under  peculiar  circumstances.  In  the  course  of  state  legis- 
lation.* What  was  the  fact  under  the  confederation  ?  £ad] 
state  was  obliged  to  acquiesce  In  the  degree  of  justice  which  an- 
other state  might  choose  to  yield  to  its  citizens.*  There  was  not 
only  danger  of  animosities  growing  up  from  this  source ;  bat,  in 
point  of  fact,  there  did  grow  up  retaliatory  legislation,  to  meet 
such  real  or  imagined  grievances. 

§  1691.  Nothing  can  conduce  more  to  general  harmony  and 
confidence  among  all  the  states,  than  a  conscionsness  that  con- 


1  See  Uaiied  SlaUt  v.  Btght,  3  Hall'i  I'w  JoDmnl,  197,  33S ;  The  Govtmor  of  Oar- 
gia  T.  Madraio,  I  Peters's  Sup.  R.  134,  anil  Id.  ISS,  139,  130,  131,  133,  133,  the  opin- 
ion of  Mr.  Jpilice  Johnson;  t/niled  Stata  v.  Pden,  5  Crancb'i  R.  115,  139,  140. 

'  The  Federoliic,  No.  80;  Ibid.  No.  43. 

*  SeG3  Elliot's  Debates,  391, 393,  401,406;  3  ElUot'e  Debutes,  142,  144,  377,  SB!. 

*  Sec  Chiskolmv.  Georgia,  3  Dnll.  R.  474,  475,  476,  per  Mr.  ChLOf  Jaslico  Ja/ j  The 
Federalist,  No.  80;  3  Elliot'a  Debates,  143,  144,377,383;  ilartiny.  IIunUr,l  Wheat 
R.  346,  347. 
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troversies  are  not  exclusively  to  be  decided  by  the  state  tribunals ; 
but  may,  at  the  election  of  the  party,  be  brought  before  the  na- 
tional tribunals.  Besides;  it  cannot  escape  observation,  that  the 
judges  in  different  states  hold  their  offices  by  a  very  different  ten- 
ure. Some  hold  during  good  behavior ;  some  for  a  term  of  years ; 
some  for  a  single  year;  some  are  irremovable,  except  upon  im- 
peachment ;  and  others  may  be  removed  upon  address  of  the 
legislature.  Under  such  circumstances,  it  cannot  but  be  pre- 
sumed that  there  may  arise  a  course  of  state  policy,  or  state  leg- 
islation, exceedingly  injurious  to  the  interests  of  the  citizens  of 
other  states,  both  as  to  real  and  personal  property.  It  would 
require  an  uncommon  exercise  of  candor  or  credulity  to  affirm, 
that,  in  cases  of  this  sort,  all  the  Mate  tribunals  would  be  wholly 
without  state  prejudice  or  state  feelings ;  or,  that  they  would  be 
as  earnest  in  resisting  the  encroachments  of  state  authority,  upon 
the  just  rights  and  interests  of  the  citizens  of  other  states,  as  a 
tribunal  differently  constituted,  and  wholly  independent  of  state 
authority.  And,  if  justice  should  be  as  fairly  and  as  firmly  ad- 
ministered in  the  former  as  in  the  latter,  still  the  mischiefs  would 
be  most  serious,  if  the  public  opinion  did  not  indulge  such  a  be- 
lief. Justice,  in  cases  of  this  sort,  should  not  only  be  above  all 
reproach,  but  above  all  suspicion.  The  sources  of  state  irritations 
and  state  jealousies  are  sufficiently  numerous,  without  leaving 
open  one  so  copious  and  constant,  as  the  belief  or  the  dread  of 
wrong  in  the  administration  of  state  justice.^  Besides;  if  the 
public  confidence  should  continue  to  follow  the  state  tribunals, 
(as  in  many  cases  it  doubtless  will,)  the  provision  will  become 
inert  and  harmless;  for  as  the  party  will  have  his  election  of  the 
forum,  he  will  not  be  inclined  to  desert  the  state  courts,  unless 
for  some  sound  reason,  founded  either  in  the  nature  of  his  cause 
or  in  the  influence  of  state  prejudices.^  On  the  other  hand,  there 
can  be  no  real  danger  of  injustice  to  the  other  side,  in  the  decis- 
ions of  the  national  tribunals ;  because  the  cause  must  still  be 
decided  upon  the  true  principles  of  the  local  law,  and  not  by  any 
foreign  jurisprudence.^  There  is  another  circumstance  of  no 
small  importance,  as  a  matter  of  policy;  and  that  is,  the  ten- 
dency of  such  a  power  to  increase  the  confidence  and  credit  be- 


1  Sco  The  Federalist,  No.  80 ;  4  Dall.  474,  475,  476,  per  Mr.  Chief  Justice  Jay ;  1 
Kent's  Comm.  Lect.  14,  p.  276,  (2d  edit.  p.  296) ;  3  Elliot's  Debates,  141,  142,  144. 
'^  See  Rawle  on  Const,  eh.  31,  p.  204 ;  3  Elliot's  Deb.  381,  382. 
s  2  Elliot's  Debates,  401,  402,  406. 
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it  maybe  said,  that  a  removal  from  one  state  into  another,  animo 
manendi,  or  with  a  design  of  becoming  an  inhabitant,  constitutes 
a  change  of  domicil,  and,  of  course,  a  change  of  citizenship.  But 
a  person  who  is  a  native  citizen  of  one  state  never  ceases  to  be 
a  citizen  thereof,  until  he  has  acquired  a  new  citizenship  else- 
where. Residence  in  a  foreign  country  has  no  operation  upon 
his  character  as  a  citizen,  although  it  may,  for  purposes  of  trade 
and  commerce,  impress  him  with  the  character  of  the  country.^ 
To  change  allegiance  is  one  thing ;  to  change  inhabitancy  is  quite 
another  thing.  The  right  and  the  power  are  not  coextensive  in 
each  case.^  Every  citizen  of  a  state  is  ipso  facto  a  citizen  of  the 
United  States.^ 

§  1694.  And  a  person  who  is  a  naturalized  citizen  of  the  Uni- 
ted States  by  a  like  residence  in  any  state  in  the  union,  becomes 
ipso  facto  a  citizen  of  that  state.  So  a  citizen  of  a  territory  of 
the  union  by  a  like  residence  acquires  the  character  of  the  state 
where  he  resides.*  But  a  naturalized  citizen  of  the  United  States, 
or  a  citizen  of  a  territory,  is  not  a  citizen  of  a  state,  entitled  to 
sue  in  the  courts  of  the  United  States  in  virtue  of  that  character, 
while  he  resides  in  any  such  territory,  nor  until  he  has  acquired 
a  residence  or  domicil  in  the  particular  state.^ 

§  1695.  A  corporation,  as  such,  is  not  a  citizen  of  a  state  in 
the  sense  of  the  constitution.  But  if  all  the  members  of  the  cor- 
poration are  citizens,  their  character  will  confer  jurisdiction,  for 
then  it  is  substantially  a  suit  by  citizens  suing  in  their  corporate 
name.^  And  a  citizen  of  a  state  is  entitled  to  sue,  as  such,  not- 
withstanding he  is  a  trustee  for  others,  or  sues  in  autre  droit,  as 
it  is  technically  called ;  that  is,  as  representative  of  another.  Thus 
a  citizen  may  sue  wlio  is  a  trustee  at  law,  for  the  benefit  of  the 


^  See  1  Kent's  Comm.  Lcct.  4. 

*  Se6  Rawle  on  Const,  ch.  9,  p.  87  to  100. 

*  Rawle  on  Const,  ch.  9,  p.  85,  86.    [In  the  late  important  case  of  Dred  Scott  v.  San- 
Jbrdf  19  Howard,  S.  C.  R.  393,  the  majority  of  the  Supremo  Court  of  the  United 

States  were  of  opinion,  that  a  free  negro  of  the  African  race,  whose  ancestors  were 
brought  to  this  country  and  sold  as  slaves,  is  not  a  citizen  within  the  meaning  of  the 
constitution,  and  that  since  tlie  adoption  of  the  constitution,  no  state  can,  by  a  subsequent 
law,  make  a  foreigner  or  other  person  a  citizen  of  the  United  States.] 

*  See  Gassies  v.  Ballon,  6  Peters's  Sup.  R.  761. 

*  Hepburn  t.  Ehzey,  2  Cranch,  448;  Corporation  of  New  Orleans  v.  Whiter^  1  Wheat. 
R.  91  ;  1  Kent's  Comm.  Lect.  17,  p.  360,  (2d  edition,  p.  384). 

*  Hope  Insurance   Company  v.  lioardnmn,  5  Cranch,  57 ;  Dank  of  United  States  v. 
Jkvaux,  5  Cranch,  61 ;  United  States  v.  Planters  Bank,  9  Wheat.  R.  410. 


i 


529  coxsTiruTioN  of  the  tnriTED  states.         [book  m- 

person  entitled  to  the  trust.  And  an  administrator  and  executor 
nmy  sue  for  the  benefit  of  tlie  estate  which  they  represent,  for  in 
each  of  the^sc  cases  it  is  their  personal  suit.'  Bat  if  citizens  who 
are  parties  to  a  pnit  are  merely  nominally  so,  as,  for  instance,  if 
magi4rateH  arc  ofricially  required  to  allow  snits  to  be  brought  ia 
their  names  for  the  use  or  benefit  of  a  citizen  or  alien,  the  latter 
are  deemed  (he  substantial  parties  entitled  to  sue.* 

5  1G!H>,  Next.  "  Controversies  between  citizens  of  the  snme 
stale,  claiming  lands  under  grants  of  different  states."  This 
clause  was  not  in  the  first  draft  of  the  constitution,  but  was  added 
without  any  known  objection  to  its  propriety.'  It  is  the  only  in- 
stance in  which  the  constitution  directly  contemplates  the  cogni- 
zance of  disputes  between  citizens  of  the  fame  state;*  but 
certainly  not  the  only  one  in  which  they  may  indirectly  upon 
constitutional  ([uestions  have  the  benefit  of  the  judicial  power  of 
the  union,"  The  h'edcralist  has  remarked  that  the  reasonableness 
of  the  ai^eiicy  of  the  national  courts  in  cases  in  which  the  state 
tribunals  caiinot  be  sup]H>sed  to  be  impartial  speatts  for  itself. 
No  Tiian  ought  certainly  to  be  a  judge  in  his  own  cause,  or  in  any 
cau:?e  in  rrs]»ect  to  which  lie  has  the  least  interest  or  bias.  This 
princi]ile  has  no  inconsiderable  weight  in  designating  the  federal 
courts  as  tlie  proper  tribunals  for  the  determination  of  controver- 
sies bctwi'en  dill'iTcnt  states  and  their  citizens.  And  it  ought 
to  have  the  same  oj)enitton  in  regard  to  some  cases  between 
citizens  of  the  same  state.  Claims  to  land  under  gniuta  of 
diltcrent  states,  founded  upon  adverse  pretensions  of  boundary, 
are  of  this  description.  The  courts  of  neither  of  the  giranting 
states  could  be  expected  to  be  unbiased.  The  laws  may  have 
even  prejudged  the  question,  and  tied  the  courts  down  to  decis- 
ions in  favor  of  tlie  grants  of  the  state  to  which  they  belonged. 
And  where  tins  has  not  been  done,  it  would  be  natural  that  the 
judges,  as  men,  should  feel  a  strong  predilection  for  tlie  claims  of 
their  own  government.''  And,  at  all  events,  the  providing  of  a 
tribunal  having  no  possible  interest  on  the  one  side  more  than 


I  Ch'ii'iH-,U,il«e  V.  lie  CltfwiH^,  4  Crnnrli.  306 ;  Ji-inL  of  Uiiiltd  Sliila  v.  Dtmar, 
5  C'raiiiHi,  61 ;  Ciihlma  v,  Einviy,  8  Wlicnt.  It.  0118. 
-  llfimi  V,  Slrwlr,  5  Craiirli,  .303.  *  Juiimal  of  CoDVcntion,  aso,  aoo. 

*  Tliu  KiiUnili^ii,  So.  »0. 

fi  (ip/(.n»  V.  Vii-'J'hUi.  G  Whcilt.  R.  390,  391,  392. 

s  Tlir  Kiili'nilist.  No.  SO.     See  also  Mr,  Cliief  JiiKlifc  Jnj's  Remarks,  4  Dall.  476 
aiiil  dull,  vol.  S,i  1639. 
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the  other,  would  have  a  most  salutary  tendency  in  qi|icting  the 
jealousies,  and  disarming  the  resentments  of  the  state,  whose 
grant  should  be  held  invalid.  This  jurisdiction  attaches  not  only 
to  grants  made  by  different  states  which  were  never  united,  but 
also  to  grants  made  by  different  states  which  were  originally  united 
under  one  jurisdiction,  if  made  since  the  separatior^lthough  the 
origin  of  the  title  may  be  traced  back  to  an  antecedent  period.^ 

§  1697.  Next.  "  Controversies  between  a  state,  or  the  citizens 
thereof,  and  foreign  states,  citizens,  or  subjects."  The  Federalist  ^ 
has  vindicated  this  provision  in  the  following  brief,  but  powerful 
manner  :  "  The  peace  of  the  whole  ought  not  to  be  left  at  the 
disposal  of  a  part.  The  union  will  undoubtedly  be  answerable  to 
foreign  powers  for  the  conduct  of  its  members.  And  the  responsi- 
bility for  an  injury  ought  ever  to  be  accompanied  with  the  faculty 
of  preventing  it.  As  the  denial  or  perversion  of  justice  by  the  sen- 
tences of  courts  is  with  reason  classed  among  the  just  causes  of 
war,  it  will  follow  that  the  federal  judiciary  ought  to  have  cogni- 
zance of  all  causes  in  which  the  citizens  of  other  countries  are 
concerned.  This  is  not  less  essential  to  the  preservation  of  the 
public  faith,  than  to  the  security  of  the  public  tranqujllity.  A 
distinction  may  perhaps  be  imagined  between  cases  arising  upon 
treaties  and  the  laws  of  nations,  and  those  which  may  stand 
merely  on  the  footing  of  the  municipal  law.  The  former  kind 
may  be  supposed  proper  for  the  federal  jurisdiction ;  the  latter 
for  that  of  the  states.  But  it  is  at  least  problematical,  whether 
an  unjust  sentence  against  a  foreigner,  where  the  subject  of  con- 
troversy was  wholly  relative  to  the  lex  loci^  would  not,  if  unre- 
dressed, be  an  aggression  upon  his  sovereign  as  well  as  one  which 
violated  the  stipulations  of  a  treaty,  or  the  general  law  of 
nations.  And  a  still  greater  objection  to  the  distinction  would 
result  from  the  immense  difficulty,  if  not  impossibility  of  a  prac- 
tical discrimination  between  the  cases  of  one  complexion  and 
those  of  the  other.  So  great  a  proportion  of  the  controversies  in 
which  foreigners  are  parties,  involve  national  questions,  that  it  is 
by  far  the  most  safe,  and  most  expedient,  to  refer  all  those  in 
which  they  are  concerned  to  the  national  tribunals." 

§  1698.   In  addition  to  these  suggestions,  it  may  be  remarked,. 


1  Toicn  ofPawiet  v.  Clarice,  9  Cranch,  292  ;  Coiwn  r.  Lewis,  2  Wheat.  R.  377. 
>  TIic  Federalist,  No.  80.    Sec  also  3  Elliot's  Debates,  283;  2  Elliot's  Debates,. 
391. 

VOL.  n.  45 


530  CONSTITUTION  OF  THE  UNITED  STATES.  [BOOK  IH- 

tliat  it  is  %[  great  national  iniportance  to  advance  public  as  well 
as  private  credit,  in  our  intercourse  with  foreign  nations  and  their 
subjects.  Nothing  can  be  more  beneficial  in  this  respect,  than  to 
create  an  impartial  tribunal,  to  which  they  may  have  resort  upon 
all  occasions,  when  it  may  be  necessary  to  ascertain  or  enforce 
their  rights.^  Besides,  it  is  not  wholly  immaterial,  that  the  law 
to  be  administered  in  cases  of  foreigners  is  often  very  distinct 
from  the  mere  municipal  code  of  a  state,  and  dependent  upon 
the  law  merchant,  or  the  more  enlarged  consideration  of  interna- 
tional rights  and  duties  in  a  case  of  conflict  of  the  foreign  and 
domestic  laws.^  And  it  may  fairly  be  presumed  that  the  national 
tribunals  will,  from  the  nature  of  their  ordinary  functions,  become 
better  accjuainted  with  the  general  principles  which  regelate  sub- 
jects of  this  nature,  than  other  courts,  however  enlightened,  which 
are  rarely  retjuired  to  discuss  them. 

§  1699.   In  regard  to  controversies  between  an  American  and  a 
foreign  state,  it  is  obvious  that  the  suit  must,  on  the  one  side  at 
least,  be  wholly  voluntary.     No  foreign  state  can  be  compelled 
to  become  a  party,  plaintifi",  or  defendant  in  any  of  our  tribunals.' 
If,  therefore,  it  chooses  to  consent  to  the  institution  of  any  suit,  it 
is  its  consent  alone  which  can  give  effect  to  the  jurisdiction  of 
the  court.     It  is  certainly  desirable  to  furnish  some  peaceable 
mode  of  appeal  in  cases  where  any  controversy  may  exist  be- 
tween an  American  and  a  foreign  state,  sufliciently  important  to 
recjuire  the  grievance  to  be  redressed  by  any  other  mode  than 
through  the  instrumentality  of  negotiations."* 

§  1700.  The  inquiry  may  here  be  made,  who  are  to  be  deemed 
ali(Mis  entitled  to  sue  in  the  courts  of  the  United  States?  The 
general  answer  is,  any  person  w-ho  is  not  a  citizen  of  the  United 
States.  A  foreigner,  who  is  naturalized,  is  no  longer  entitled  to 
the  eharacter  of  an  alien.^     And  when  an  alien  is  the  substantial 


1  3  Elliot's  Debates,  142, 143,  144,  282,  283.  It  is  notorious,  that  this  jurisdiction  has 
been  very  sati>fiict()ry  to  forei«;n  nations  and  their  subjects.  Nor  have  the  dongen  of 
state  prejudice,  and  state  attachment  to  local  interests,  to  the  injury  of  fort'ignere  been 
wholly  iniai:inar>'.  It  has  been  already  stated  in  another  jdace,  that  the  debts  dae  to 
British  subjects  before  the  n?volution,  were  never  recovered  until  after  the  adoption  of 
the  constitution,  by  suits  brou«;ht  in  the  national  courts.  See  Ware  v.  lli^lton,  3  DaU. 
l\.  190. 

2  See  1  Tucker's  Black.  Comm.  App.  421 ;  3  Elliot's  Deb.  282,  283. 

3  See  2  Elliot's  Deb.  391,  407  ;  Foskr  v.  Nelson,  2  Pcters's  R.  254,  307. 
*  See  also  3  Elliot's  Debates,  282,  283. 

^  Mr.  Tucker  supposes  that  the  several  states  still  retain  the  power  of  admitting 
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party,  it  matters  not  whether  he  is  a  suitor  in  his  own  right,  or 
whether  he  acts  as  a  trustee,  or  personal  representative,  or  whether 
he  is  compellable  by  the  local  law  to  sue  through  some  official 
organ.^  A  foreign  corporation  established  in  a  foreign  country, 
all  of  whose  members  are  aliens,  is  entitled  to  sue  in  the  same 
manner  that  an  alien  may  personally  sue  in  the  courts  of  the 
union.2  It  is  not  sufficient  to  vest  the  jurisdiction,  that  an  alien 
is  a  party  to  the  suit,  unless  the  other  party  be  a  citizen.^  Brit- 
ish subjects,  born  before  the  American  revolution,  are  to  be 
deemed  aliens,  and  may  sue  American  citizens,  born  before  the 
revolution,  as  well  as  those  born  since  that  period.  The  revolu- 
tion severed  the  ties  of  allegiance,  and  made  the  inhabitants  of 
each  country  aliens  to  each  other.*  In  relation  to  aliens,  however, 
it  should  be  stated,  that  they  have  a  right  to  sue  only  while  peace 
exists  between  their  counlry  and  our  own.  For  if  a  war  breaks 
out,  and  they  thereby  become  alien  enemies,  their  right  to  sue  is 
suspended  until  the  return  of  peace.^ 

§  1701.  We  have  now  finished  our  review  of  the  classes  of 
cases,  to  which  the  judicial  power  of  the  United  States  extends. 
The  next  inquiry  naturally  presented  is,  in  what  mode  it  is  to 
be  exercised,  and  in  what  courts  it  is  to  be  vested.  The  suc- 
ceeding clause  of  the  constitution  answers  this  inquiry.  It  is  in 
the  following  words:  "In  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  and  those  in  which  a  state  shall  be 
a  party,  the  supreme  court  shall  have  or^ma/ jurisdiction.  In 
all  the  other  cases  before  mentioned,  the  supreme  court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  excep- 
tions and  under  such  regulations  as  the  congress  shall  make."  ^ 


aliens  to  become  denizens  of  the  stnte ;  lint  that  they  do  not  thereby  become  citizens. 
(1  Tuck.  Black.  Comm.  App.  SG.*).)  What  he  means  by  denizens  he  has  not  explained. 
If  he  means,  that  the  states  may  n.aturalize  so  far  as  to  make  an  alien  a  citizen  of  the 
state,  that  may  be  well  questioned.  If  ho  means  only,  that  they  may  enable  aliens  to 
hold  lands  and  enjoy  certain  other  qualified  privileges  within  the  state,  that  will  not  be 
denied. 

*  Oiappchine  v.  De  CheneanXy  4  Cranch,  306 ;  Brovm  v.  Strode ^  5  CranchJl.  303. 

*  Sociftiffor  ProjHjgating  the  Gospel  v.  Town  of  New  Haven,  8  Wheat.  R.  4o4. 

*  Jackson  v.  Ttoentyman^  2  Peters's  Sup.  C.  R.  136. 

*  Dawson's  Lessee  v.  Godfrey,  4  Cranch,  321 ;  Blight's  Lessee  v.  Rochester,  7  Wheat.  R. 
535  ;  Inyiis  v.  Trustees  of  Sailor* s  Snug  Uarbor,  3  Petcrs's  Sup.  C.  R.  126. 

^  I  Kent's  Comm.  Lect.  3,  p.  64,  65,  (2d  edition,  p.  68,  69). 

^  In  the  first  draft  of  the  constitution,  the  words  stood  thus :  "  In  cases  of  impeach- 
ment, cases  affecting  ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  this  jurisdiction  (of  the  supreme  court)  shall  bo  original. 
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§  1702.  The  first  remark  arising  out  of  this  clause  is,  that,  as 
the  judicial  power  of  the  United  States  extends  to  all  the  cases 
enumerated  in  the  constitution,  it  may  extend  to  all  such  cases 
in  any  form,  in  which  judicial  power  may  be  exercised.  It  may, 
therefore,  extend  to  them  in  the  shape  of  original  or  appellate 
jurisdiction,  or  both ;  for  there  is  nothing  in  the  nature  of  the 
cases,  which  binds  to  the  exercise  of  the  one  in  preference  to  the 
-other.^  But  it  is  clear,  from  the  language  of  the  constitution, 
that,  in  one  form  or  the  other,  it  is  absolutely  obligatory  upon 
•congress,  to  vest  all  the  jurisdiction  in  the  national  courts,  in 
that  class  of  cases  at  least,  where  it  has  declared,  that  it  shall  ex- 
pend to  "  all  casesJ^  ^ 

§  1703.  In  the  next  place,  the  jurisdiction,  which  is  by  the 
^institution  to  be  exercised  by  the  supreme  court  in  an  arigimd 
form,  is  very  limited,  and  extends  only  to  cases  affecting  ambas- 
sadors and  other  public  ministers,  and  consuls,  and  cases,  when 
a  state  is  a  party.  And  congress  cannot  constitutionally  confer 
on  it  any  other,  or  further  original  jurisdiction.  This  is  one  of 
the  appropriate  illustrations  of  the  rule,  that  the  affirmation  of  a 
power  in  particular  cases,  excludes  it  in  all  others.  The  clause 
itself  would  otherwise  be  wholly  inoperative  and  nugatory.  If  it 
had  been  intended  to  leave  it  to  the  discretion  of  congress,  to 
apportion  the  judicial  power  between  the  supreme  and  inferior 
courts,  according  to  the  will  of  that  body,  it  would  have  been 
useless  to  have  proceeded  further,  than  to  define  the  judicial 
power,  and  the  tribunals  in  which  it  should  be  vested.  Affirma- 
tive words  often,  in  their  operation,  imply  a  negative  of  other  ob- 
jects than  those  affirmed ;  and  in  this  case  a  negative,  or  exclu- 
sive sense  must  be  given  to  the  words,  or  they  have  no  operation 
at  all  If  the  solicitude  of  the  convention,  respecting  our  peace 
with  foreign  powers,  might  induce  a  provision  to  be  made,  that 


In  all  other  coses  before  mentioned,  tt  shall  be  appelate,  with  sach  exceptions  #nd  under 
such  regulations  as  the  legislature  maj  make.  The  legislature  may  assign  any  part  of 
the  juritic^ion  above  mentioned,  (except  the  trial  of  the  president  of  the  United  States,) 
in  tlie  manner  and  under  the  limitations  which  it  shall  think  proper,  to  such  inferior 
courts  as  it  shall  constitute  from  time  to  time."  It  was  varied  to  its  present  form  by 
successive  votes,  in  which  there  was  some  difference  of  opinion.  Journal  of  Conven- 
tion, p.  226,  227,  299,  300,  301. 

1  Martin  v.  Ilunter,  1  Wheat.  R.  333,  337,  338 ;  Osborne  v.  Bank  of  United  States,  9 
Wheat.  R.  820,  821. 

^  Id.  p.  328, 330, 336.  Upon  tliis  subject  there  is  considerable  discussion  in  the  case 
oi  Martin  v.  Hunter,  (1  Wheat.  R.  304,  313). 
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the  supreme  court  should  have  original  jurisdiction  in  cases,  which 
might  be  supposed  to  affect  them ;  yet  the  clause  would  have 
proceeded  no  further,  than  to  provide  for  such  cases,  unless  some 
further  restriction  upon  the  powers  of  congress  had  been  in- 
tended. The  direction,  that  the  supreme  court  shall  have  appel- 
late jurisdiction  in  all  cases,  with  such  exceptions  as  congress  shall 
make,  will  be  no  restriction  unless  the  words  are  to  be  deemed 
exclusive  of  original  jurisdiction.^  And  accordingly  the  doctrine 
is  firmly  established,  that  the  supreme  court  cannot  constitution- 
ally exercise  any  original  jurisdiction,  except  in  the  enumerated 
cases.  If  congress  should  confer  it,  it  would  be  a  mere  nullity .^ 
§  1704.  But  although  the  supreme  court  cannot  exercise  origi- 
.  nal  jurisdiction  in  any  cases,  except  those  specially  enumerated, 
it  is  certainly  competent  for  congress  to  vest  in  any  inferior 
courts  of  the  United  States  original  jurisdiction  of  all  other 
cases,  not  thus  specially  assigned  to  the  supreme  court;  for 
there  is  nothing  in  the  constitution  which  excludes  such  inferior 
courts  from  the  exercise  of  such  original  jurisdiction.  Original 
jurisdiction,  so  far  as  the  constitution  gives  a  rule,  is  coextensive 
with  the  judicial  power ;  and  except  so  far  as  the  constitution 
has  made  any  distinction  of  it  among  the  courts  of  the  United 
States,  it  remains  to  be  exercised  in  an  original  or  appellate  form, 
or  both,  as  congress  may  in  their  wisdom  deem  fit.  Now,  the 
constitution  has  made  no  distinction,  except  of  the  original  and 
appellate  jurisdiction  of  the  supreme  court.  It  has  nowhere  in- 
sinuated thai  the  inferior  tribunals  shall  have  no  original  juris- 
diction. It.has  nowhere  affirmed,  that  they  shall  have  appellate 
jurisdiction.  Both  are  left  unrestricted  and  undefined.  Of  course, 
as  the  judicial  power  is  to  be  vested  in  the  supreme  and  inferior 
courts  of  the  union,  both  are  under  the  entire  control  and  regula- 
tion of  congress.^ 


i  MarburyT,  Madison,  I  Cranch,  R.  174,  175;  Wiscart  v.  Daiichy,  3  Dall.  R.  321  ; 
Cohens  v.  Virginia,  6  Wheat.  R.  392  to  395 ;  Id.  400, 401 ;  Osborne  v.  Dank  of  United 
^afeif,  9  Wheat.  R.  820, 821.  *  ^ 

«  Id.  1  Kent,  Comm.  Lect.  15,  p.  294,301,  (2d  edition,  314,  322);  Wiscart  v. 
Dauchy,  3  Dall.  R.  321.  Congress,  by  the  judiciary  act  of  1789,  ch.  20,  §  13,  did  con- 
fer on  the  saprcmo  court  the  authority  to  issue  writs  of  mandamus,  in  cases  warranted 
by  the  principles  and  usages  of  law,  to  persons  holding  o£Sco  under  the  authority  of  the 
United  States.  But  the  supreme  court,  in  1801,  held  the  delegation  of  power  to  be  a 
mere  nullity.    Marbury  v.  Madison,  1  Cranch,  R.  137,  173  to  180. 

»  Martin  v.  Hunter,  I  Wheat.  R.  337,  338 ;  Osborne  v.  Batik  of  United  States,  9 
Wheat.  R.  820,  821 ;  Cohens  r.  Virginia,  6  Wheat.  R.  395,  396. 
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§  1705.  Indeed  it  has  been  a  matter  of  much  qaestion,  'whether 
the  grant  of  original  jurisdiction  to  the  supreme  court  in  the 
enumerated  cases,  ought  to  be  construed  to  give  to  that  court 
exclusive  original  jurisdiction,  even  in  those  cases.  And  it  has 
been  contended  that  there  is  nothing  in  the  constitntion  wrhich 
warrants  the  conclusion,  that  it  was  intended  to  exclude  the  in- 
ferior courts  of  the  union  from  a  concurrent  original  jurisdiction.^ 
The  jndiciary  act  of  1789,  (ch.  20,  §  11, 13,)  has  manifestly  pro- 
ceeded upon  the  supposition  that  the  jurisdiction  was  not  ex- 
clusive; but,  that  concurrent  original  jurisdiction  in  those  cases 
might  be  vested  by  congress  in  inferior  courts.^  It  has  been 
strongly  intimated,  indeed,  by  the  highest  tribunal, on  more  than 
one  occasion  that  the  original  jurisdiction  of  the  supreme  court 
in  those  cases  is  exclusive ;  ^  but  the  question  remains  to  this 
hour  without  any  authoritative  decision.* 

§  1706.    Another  question  of  a  very  different  nature  is,  whether 
the  supreme  court  can  exercise  appellate  jurisdiction  in  the  class 
of  cases  of  which  original  jurisdiction  is  delegated  to  it  by  the 
constitution;  in  other  words,  whether  the  original  jurisdiction 
excludes  the  appellate;  and  so,  e  converso,  the  latter  implies  a 
negative  of  the  former.   It  has  been  said  thaf  the  very  distinction 
taken  in  the  constitution,  between  original  and  appellate  juris- 
diction presupposes,  that  where  the  one  can  be  exercised,  the 
other  cannot.     For  example,  since  the  original  jurisdiction  ex- 
tends to  cases,  where  a  state  is  a  party,  this  is  the  proper  form  in 
which  such  cases  are  to  be  brought  before  the  supreme  court; 
and,  therefore,  a  case  where  a  state  is  a  party  cannoj;  be  brought  ^ 

before  the  court  in  the  exercise  of  its  appellate  jurisdiction ;  for 
the  ailirmative  here,  as  well  as  in  the  cases  of  original  jurisdic- 
tion, includes  a  negative  of  the  cases  not  enumerated. 

§  1707.   If  the  correctness  of  this  reasoning  were  admitted  it 
would  establish  no  more  than  that  the  supreme  court  could  not 


1  rnidd  States  V.  Ravura,  2  Dall.  R.  297 ;  ChisMm  v.  Gioiyia,  2  DalL  R.  419,  431, 
436,  pcr^edcll,  J.     Scr^oant  on  Const,  ch.  2. 

2  1  Kent.  Comm.  T^ct.  15,  p.  294,  295,  (2d  edition,  p.  314,  315).     See  ITie  State  of 
hJiOih  hhmd  V.  TliH  State  of  Massarhusitls,  12  Peters,  723. 

8  Sec  Marhurij  v.  Madison,  1  Cranch,  R.  137 ;  Martin  v.  Hunter,  1  Wheat.  R.  337, 
33v^;  OsUtrnt'  v.  Dank  of  Unittd  States,  9  Wheat.  R.  820,  821 ;  1  Kent's  Comm.  Led. 
15,  p.  294,  295,  (2d  edition,  p.  314,  315) ;  Cohens  v.  Mrginia,  6  Wheat.  R.  395,  396, 
397. 

*  UnitLd  States  v.  Ortega,  11  Wheat.  R.  467;  Cohens  v.   Mrgtnia,  6  Wheat.  R.  396 
397. 
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exercise  appellate  jurisdiction  in  cases  where  a  state  is  a  party. 
But  it  would  by  no  means  establish  the  doctrine  that  the  judicial 
power  of  the  United  States  did  not  extend  in  an  appellate  form 
to  such  cases.  The  exercise  of  appellate  jurisdiction  is  far  from 
being  limited  by  the  terms  of  the  constitution,  to  the  supreme 
court.  There  can  be  no  doubt  that  congress  may  create  a  suc- 
cession of  inferior  tribunals,  in  each  of  which  it  may  vest  appel- 
late, as  well  as  original  jurisdiction.  This  results  from  the  very 
nature  of  the  delegation  of  the  judicial  power  in  the  constitution. 
It  is  delegated  in  the  most  general  terms  ;  and  may  therefore  be 
exercised  under  the  authority  of  congress,  under  every  variety  of 
form  of  original  and  appellate  jurisdiction.  There  is  nothing  in 
the  instrument  which  restrains  or  limits  the  power;  and  it  must, 
consequently,  subsist  in  the  utmost  latitude,  of  which  it  is  in  its 
nature  susceptible.^  The  result  then  would  be,  that  if  the  appel- 
late jurisdiction  over  cases  to  which  a  state  is  a  party,  could  not 
according  to  the  terms  of  the  constitution,  be  exercised  by  the 
supreme  court,  it  might  be  exercised  exclusively  by  an  inferior 
tribunal.  The  soundness  of  any  reasoning  which  would  lead  us 
to  such  a  conclusion,  may  well  be  questioned.*^ 

i^ 

1  Martin  v.  Hunter,  1   Wheat.  R.  327,  338 ;  Osborne  v.  Danh  of  United  States,  9 
Wlicat.  11.  820,  821  ;  Cohens  v.  Virginia,  6  Wheat.  11.  392  to  396. 

2  The  Federalist,  No.  82,  has  spoken  of  the  right  of  congress  to  vest  appellate  juris- 
diction in  the  inferior  courts  of  the  United  States  from  state  courts,  (for  it  had  before 
expressly  affirmed  that  of  the  supremo  court  in  such  cases)  in  the  following  terms : 
"  But  could  an  appeal  bo  made  to  lie  from  the  state  courts  to  the  subordinate  federal 
judicatories  7  This  is  another  of  the  questions  which  have  been  raised,  and  of  greater 
difficulty  than  the  former.  The  following  considerations  countenance  the  affirmative. 
The  plan  of  the  convention,  in  the  first  place  authorizes  the  national  legislature '  to  con- 
stitute tribunals  inferior  to  the  supreme  court.'  It  declares,  in  the  next  place,  that '  the 
judicial  powder  of  the  United  States  shall  be  vested  in  one  supreme  court,  and  in  such 
inferior  courts  as  congress  shall  ordain  and  establish ; '  and  it  then  proceeds  to  enumer- 
ate the  cases  to  which  this  judicial  power  shall  extend.  It  afterwards  divides  the  juris- 
diction of  the  supreme  court  into  original  and  appellate  but  gives  no  definition  of  that 
of  the  subordinate  courts.  The  only  outlines  described  for  them  are,  that  they  shall  bo 
'  inferior  to  the  supreme  court,'  and  that  they  shall  not  exceed  the  specified  limits  of  the 
federal  judiciary.  Whether  their  authority  shall  be  original,  or  appellate,  or  both,  is 
not  declared.  All  this  seems  to  be  left  to  the  discretion  of  the  legislature.  #And  this 
being  the  case,  I  perceive  at  present  no  impediment  to  the  establishment  of  an  appeal 
from  the  state  courts  to  the  subordinate  national  tribunals  ;  and  many  advantages  at- 
tending the  power  of  doing  it,  may  be  imagined.  It  would  diminish  the  motives  to  the 
multiplication  of  federal  courts,  and  would  admit  of  arrangements  calculated  to  con- 
tract the  appellate  jurisdiction  of  the  supreme  court.  The  state  tribunals  may  then  be 
left  with  a  more  entire  charge  of  federal  causes ;  and  appeals,  in  most  cases  in  which 
they  may  bo  deemed  proper,  instead  of  being  carried  to  the  supreme  court,  may  bo 
mode  to  lie  from  the  state  courts  to  district  courts  of  the  union." 
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§  1708.  Bat  the  i^sasoning  itself  is  not  well  founded.  It  pro* 
ceeds  upon  the  ground,  that,  because  the  character  of  the  parlff 
alone,  in  some  instances,  entitles  the  supreme  court  to  maintain 
original  jurisdiction,  without  any  reference  to  the  nature  of  the 
case,  therefore,  the  character  of  the  cckse^  which  in  other  instances 
is  made  the  very  foundation  of  appellate  jurisdiction^  cannot  at* 
tach.  Now,  that  is  the  very  point  of  controversy.  It  is  not  only 
not  admitted,  but  it  is  solemnly  denied.  The  argument  might 
just  as  well,  and  with  quite  as  much  force,  be  pressed  in  the  op- 
posite direction.  It  might,  be  said,  that  the  appellate  jurisdiotioa 
is  expressly  extended  by  the  constitution  to  all  cases  in  law  and 
equity,  arising  unaer  the  constitution,  laws,  and  treaties  of  the 
United  States,  and,  therefore,  in  no  such  cases  could  the  supreme 
court  exercise  original  jurisdiction,  even  though  a  state  were  a 
party. 

§  1709.  But  this  subject  has  been  expounded  in  so  masteriy 
a  manner  by  Mr.  Chief  Justice  Marshall,  in  delivering  the  opin- 
ion of  the  supreme  court  in  a  very  celebrated  case,^  that  it  will 
be  more  satisfactory  to  give  the  whole  argument  in  his  own  lan^ 
guage.  ^  The  constitution,"  (says  he,)  "  gives  the  supreme  court 
original  jurisdiction  in  certain  enumerateclicases,  and  gives  it 
appellate  jurisdiction  in  all  others.  Among  those,  in  which  ja- 
risdiction  must  be  exercised  in  the  appellate  form,  are  cases  aris- 
ing under  the  constitution  and  laws  of  the  United  States.  These 
provisions  of  the  constitution  are  equally  obligatory  and  are  to 
be  equally  respected.  If  a  state  be  a  party,  the  jurisdiction  of 
this  court  is  original ;  if  the  case  arise  under  the  constitution,  or 
a  law,  the  jurisdiction  is  appellate.  But  a  case,  to  which  a  state 
is  a  party,  may  arise  under  the  constitution,  or  a  law  of  the  Uni- 
ted States.  What  rule  is  applicable  to  such  a  case  ?  What, 
then,  becomes  the  duty  of  the  court  ?  Certainly,  we  think,  so  to 
construe  the  constitutipn,  as  to  give  effect  to  both  provisions,  as 
far  as  it  is  possible  to  reconcile  them,  and  not  to  permit  their 
seeming  repugnancy  to  destroy  each  other.  We  must  endeavor 
so  to  Construe  them,  as  to  preserve  the  true  intent  and  meaning 
of  the  instrument. 

§  1710.  "  In  one  description  of  cases,  the  jurisdiction  of  the 
court  is  founded  entirely  on  the  character  of  the  parties ;  and  the 
nature  of  the  controversy  is  not  contemplated  by  the  constitution. 


1  Qjhena  v.  Virginia,  6  Wheat.  R.  264,  392,  et  aeq. 
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The  character  of  the  parties  is  every  thing,  the  nature  of  the  case 
nothing.  In  the  other  description  of  cases,  the  jurisdiction  is 
founded  entirely  on  the  character  of  the  case,  and  the  parties  are 
not  contemplated  by  the  constitution.  In  these  the  nature  of 
the  case  is  every  thing,  the  character  of  the  parties  nothing. 
When,  then,  the  constitution  declares  the  jurisdiction  in  cases, 
where  a  state  shall  be  a  party,  to  be  original,  and  in  all  cases 
arising  under  the  constitution,  or  a  law,  to  be  appellate,  the  con- 
clusion seems  irresistible,  that  its  framers  designed  to  include  in 
the  first  class  those  cases,  in  which  jurisdiction  is  given,  because 
a  state  is  a  party;  and  to  include  in  the  second,  those  in  which 
jurisdiction  is  given,  because  the  case  arises  under  the  constitu- 
tion, or  a  law.  This  reasonable  construction  is  rendered  neces- 
sary by  other  considerations.  That  the  constitution,  or  a  law  of 
the  United  States,  is  involved  in  a  case,  and  makes  a  part  of  it, 
may  appear  in  the  progress  of  a  cause,  in  which  the  courts  of  the 
union,  but  for  that  circumstance,  would  have  no  jurisdiction,  and 
which  of  consequence  could  not  originate  in  the  supreme  court. 
In  such  a  case,  the  jurisdiction  can  be  exercised  only  in  its  ap- 
pellate form.  To  deny  its  exercise  in  this  form  is  to  deny  its 
existence,  and  wouWPbe  to  construe  a  alause,  dividing  the  power 
of  the  supreme  court  in  such  manner,  as  in  a  considerable  de- 
gree to  defeat  the  power  itself.  All  must  perceive,  that  this  con- 
struction can  be  justified,  only  where  it  is  absolutely  necessary. 
We  do  not  think  the  article  under  consideration  presents  that 
necessity. 

§  1711.  "  It  is  observable,  that  in  this  distributive  clause  no 
negative  words  are  introduced.  This  observation  is  not  made 
for  the  purpose  of  contending,  that  the  legislature  may  '  appor- 
tion the  judicial  power  between  the  supreme  and  inferior  courts, 
according  to  its  will.'  That  would  be,  as  was  said  by  this  court 
in  the  case  of  Marbury  v.  Madison^  to  render  the  distributive 
clause  **  mere  surplusage,'  to  make  it  *  form  without  substance.' 
This  cannot,  therefore,  be  the  true  construction  of  the  article. 
But  although  the  absence  of  negative  words  will  not  authorize 
the  legislature  to  disregard  the  distribution  of  the  power  pre- 
viously granted,  their  absence  will  justify  a  sound  construction 
of  the  whole  article,  so  as  to  give  every  part  its  intended  effect. 
It  is  admitted,  that  ^  affirmative  words  are  often,  in  their  opera- 
tion, negative  of  other  objects,  than  those  affirmed ; '  and  that 
where  a  '  negative  or  exclusive  sense  must  be  given  to  tb 
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power '  to  all  cases  arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States.'  It  has  been  generally  held,  that  the 
state  courts  have  a  concurrent  jurisdiction  with  the  federal  courts 
in  cases,  to  which  the  judicial  power  is  extended,  unless  the  ju- 
risdiction of  the  federal  courts  be  jendered  exclusive  by  the  words 
of  the  third  article.  If  the  words  'to  all  cases,'  give  exclusive 
jurisdiction  in  cases  affecting  foreign  ministers,  they  may  also 
give  exclusive  jurisdiction,  if  such  be  the  will  of  congress,  in  cases 
arising  under  the  constitution,  laws,  and  treaties  of  the  United 
States.  Now,  suppose  an  individual  were  to  sue  a  foreign  min- 
ister in  a  state  court,  and  that  court  were  to  maintain  its  juris- 
diction, and  render  judgment  against  the  minister,  could  it  be 
contended,  that  this  court  would  be  incapable  of  revising  such 
judgment,  because  the  constitution  had  given  it  original  jurisdic- 
tion in  the  case  ?  If  this  could  be  maintained,  then  a  clause  in- 
serted for  the  purpose  of  excluding  the  jurisdiction  of  all  other 
courts,  than  this,  in  a  particular  case,  would  have  the  effect  of 
excluding  the  jurisdiction  of  this  court  in  that  very  case,  if  the 
suit  were  to  be  brought  in  another  court,  and  that  court  were  to 
assert  jurisdiction.  This  tribunal,  according  to  the  argument 
which  has  been  urged,  could  neither  advise  the  judgment  of  such 
other  court,  nor  suspend  its  proceedings ;  for  a  writ  of  prohibi- 
tion or  any  other  similar  writ,  is  in  the  nature  of  appellate  pro- 
cess. 

§  1714.  "  Foreign  consuls  frequently  assert  in  our  prize  courts, 
the  claims  of  their  fellow-subjects.  These  suits  are  maintained 
by  them  as  consuls.  The  appellate  power  of  this  couit  has  been 
frequently  exercised  in  such  cases,  and  has  never  been  questioned. 
It  would  be  extremely  mischievous  to  withhold  its  exercise. 
Yet  the  consul  is  a  party  on  the  record.  The  truth  is,  that  where 
the  words  confer  only  appellate  jurisdiction,  original  jurisdiction 
is  most  clearly  not  given ;  but  where  the  words  admit  of  appel- 
late jurisdiction,  the  power  to  take  cognizance  of  the  suit  origi- 
nally does  not  necessarily  negative  the  power  to  decide  upon  it 
on  an  appeal,  if  it  may  originate  in  a  different  court  It  is,  we 
think,  apparent,  that  to  give  this  distributive  clause  the  interpre- 
tation contended  for,  to  give  to  its  afHrmative  words  a  negative 
operation  in  every  possible  case,  would  in  some  instances  defeat 
the  obvious  intention  of  the  article.  Such  an  interpretation 
would  not  consist  with  those  rules,  which,  from  time  immei 
have  guided  courts  in  their  construction  of  instruments 
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under  their  consideration.  It  must,  therefore,  be  discarded. 
Every  part  of  the  article  must  be  taken  into  view,  and  that  con- 
struction adopted  which  will  consist  with  its  words,  and  promote 
its  general  intention.  The  court  may  imply  a  negative  from 
allirniative  words,  wherfe  the  implication  promotes,  not  '^•^hcre  it 
defeats  the  intention. 

§  171a   *'lf  we  apply  this  principle,  the  correctness  of  which 
we  l)elieve  will  not  be  controverted,  to  the  distributive  clause  un- 
der consideration,  the  result,  we  think,  would  be  this  ;  the  origi- 
nal jnrisiliction  of  the  supreme  court,  in  cases  where  a  state  is  a 
])arty,  refers  to  those  cases,  in  which,  according  to  the  grant  of 
power  made  in  the  preceding  clause,  jurisdiction  might  be  exer- 
eiseii  in  eonseiiuenee  of  the  character  of  the  party,  and  an  origi- 
nal suit  might  be  instituted  in  any  of  the  federal  courts  ;  not  to 
those  e:is(\s  in  which  an  original  suit  might  not  be  instituted  in  a 
federal  court.     Of  the  last  description  is  every  case  between  a 
state  and  its  eiti/ens,  and  perhaps  every  case  in  which  a  state  is 
enforeing  its  penal  laws.     In  such  cases,  therefore,  the  supreme 
court  eainiot  take  original  jurisdiction.     In  every  other  case,  that 
is,  in  every  case  to  which  the  judicial  power  extends,  and  in 
which  original  jurisdiction  is  not  expressly  given,  that  judicial 
power  shall  be  exercised  in  the  appellate,  and  only  in  the  appel- 
late form.     The  original  jurisdiction  of  this  court  cannot  be  en- 
larged, hut  its  appellate  jurisdiction  may  be  exercised  in  every 
case  cognizable  under  the  third  article  of  the  constitution  in  the 
federal  courts,  in  which  original  jurisdiction  cannot  be  exercised; 
and  the  exttMit  of  this  judicial  power  is  to  be  measured,  not  by 
giving  the  allirniative  words  of  the  distributive  clause  a  negative 
operation  in  c^very  possible  case,  but  by  giving  their  true  meaning 
to  the  words,  which  define  its  extent.     The  counsel  for  the  de- 
fendant in  error  urge,  in  opposition  to  this  rule  of  construction, 
some  (Held  of  the  court  in  the  case  of  Marbury  v.  Madison^ 

§  1710.  "  It  is  a  maxim  not  to  be  disregarded,  that  general 
expressions,  in  every  opinion,  arc  to  be  taken  in  connection  with 
the  case  in  which  those  expressions  are  used.  If  they  go  beyond 
the  case,  they  may  be  respected,  but  ought  not  to  control  the 
judgment  in  a  subse(iuent  suit,  when  the  very  point  is  presented 
for  decision.  The  reason  of  this  maxim  is  obvious.  The  ques- 
tion actually  before  the  court  is  investigated  wuth  care,  and  con- 

1  1  Cranch,  K.  174,  175,  176. 
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sidered  in  its  full  extent.     Other  principles  which  may  serve  to 
illustrate  it,  are  considered  in  their  relation  to  the  case  decided, 
but  their  possible  bearing  on  all  other  cases  is  seldom  completely 
investigated.      In  the  case  of  Marbury  v.  Madison^  the  single 
question  before  the  court,  so  far  as  that  case  can  be  applied  to 
this,  was,  whether  the  legislature  could  give  this  court,  original 
jurisdiction  in  a  case,  in  which  the  constitution  had  clearly  not 
given  it,  and  in  which  no  doubt  respecting  the  construction  of 
the  article  could  possibly  be  raised.     The  court  decided,  and  we 
think  very  properly,  that  the  legislature  could  not  give  original 
jurisdiction  in  such  a  case.     But  in  the  reasoning  of  the  court 
in  support  of  this  decision,  some   expressions  arc  used  which 
go  far  beyond  it-     The  counsel  for  Marbury  had  insisted  on  the 
unlimited  discretion  of  the  legislature  in  the  apportionment  of 
the  judicial  power,  and  it  is  against  this  argument  that  the  rea- 
soning of  the  court  is  directed.     They  say  that  if  such  had  been 
the  intention  of  the  article,  ^  it  would  certainly  have  been  useless 
to  proceed  further,  than  to  define  the  judicial  power,  and  the  tri- 
bunals in  which  it  should  be  vested.'     The  court  says,  that  such 
a  construction  would  render  the  clause,  dividing  the  jurisdiction 
of  the  court  into  original  and  appellate,  totally  useless ;   that, 
•affirmative  words  are  often,  in  their  operation,  negative  of  other 
objects  than  those  which  are  affirmed ;  and  in  this  case  (in  the 
case  of  Marbury  v.  Madison)  a  negative  or  exclusive  sense  must 
be  given  to  them,  or  they  have  no  operation  at  all.'     •  It  cannot 
be  presumed,'  adds  the  court,  •  that  any  clause  in  the  constitution 
is  intended  to  be  without  effect,  and,  therefore,  such  a  construc- 
tion ia  inadmissible,  unless  the  words  require  it.' 

§  1717.  "  The  whole  reasoning  of  the  court  proceeds  upon  the 
idea,  that  the  affirmative  words  of  the  clause,  giving  one  sort  of 
jurisdiction,  must  imply  a  negative  of  any  other  sort  of  jurisdic- 
tion, because  otherwise  the  words  would  be  totally  inoperative ;. 
and  this  reasoning  is  advanced  in  a  case,  to  which  it  was  strictly 
applicable.  If  in  that  case  original  jurisdiction  could  have  been 
exercised,  the  clause  under  consideration  would  have  been  en- 
tirely useless.  Having  such  cases  only  in  its  view,  the  court  lays 
down  a  principle  which  is  generally  correct,  in  terms  much  broader 
than  the  decision,  and  not  only  much  broader  than  the  reason- 
ing with  which  that  decision  is  supported,  but  in  spme  instances- 
contradictory  to  its  principle.  The  reasoning  sustaii 
ative  operation  of  the  words  in  that  case,  becaaseii 
VOL.  n.  46 
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the  clause  would  have  no  meaning  whatever,  and  because 
such  operation  was  necessary  to  give  eflect  to  the  intention  of 
the  article.  The  effort  now  made  is,  to  apply  the  conclusion  to 
which  the  court  was  conducted  by  that  reasoning  in  the  particu- 
lar case,  to  one  in  which  the  words  have  their  full  operation,  when 
understood  alfirmatively,  and  in  which  the  negative  or  exclusive 
sense  is  to  be  so  used,  as  to  defeat  some  of  the  great  objects  of 
the  article.  To  this  construction  the  court  cannot  give  its  assent. 
The  general  expressions  in  the  case  of  Marbury  v.  Madison,  must 
be  understood  with  the  limitations  which  are  given  to  them  in 
this  opinion;  limitations,  which  in  no  degree  affect  the  dfxision 
in  that  case,  or  the  tenor  of  its  reasoning.  The  counsel  who 
closed  the  argument,  put  several  cases  for  the  purpose  of  illus- 
tration, which  he  supposed  to  arise  under  the  constitution,  and 
yet  to  be  apparently  without  the  jurisdiction  of  the  court.  "Were 
a  stale  to  lay  a  duty  on  exports,  to  collect  the  money  and  place 
it  in  her  treasury,  could  the  citizen  who  paid  it,  he  asks,  main- 
tain a  suit  in  this  court  against  such  state,  to  recover  back  the 
money?  Perhaps  not.  Without,  however,  deciding  such  sup- 
posed case,  we  may  say  that  it  is  entirely  unlike  that  under  con- 
sideration. 

§  1718.  "The  citizen,  who  had  paid  his  money  to  his  state 
nnder  a  law  that  is  void,  is  in  the  same  eitaation  with  every 
other  person  who  has  paid  money  by  mistake.  The  law  raises 
an  assumpsit  to  return  the  money,  and  it  is  upon  that  assumpsit 
that  the  action  is  to  be  maintained.  To  refuse  to  comply  with 
this  assumpsit  may  be  no  more  a  violation  of  the  constitution 
than  to  refuse  to  comply  with  any  other;  and,  aa  the  federal 
courts  never  had  jurisdiction  over  contracts  between  a  state  and 
its  citizens,  they  may  have  none  over  this.  But  let  us  so  vary 
the  supposed  case,  as  to  give  it  a  real  resemblance  to  that  under 
consideration.  Suppose  a  citizen  to  refuse  to  pay  this  export 
duty,  and  a  suit  to  be  instituted  for  the  purpose  of  compelling  him 
to  pay  it.  He  pleads  the  constitution  of  the  United  States  in 
bar  of  the  action,  notwithstanding  which  the  court  gives  judg- 
ment against  him.  This  would  be  a  case  arising  under  the  con- 
stitution, and  would  be  the  very  case  now  before  the  court 

§  1719.  "  We  are  also  asked,  if  a  state  should  confiscate  prop- 
erty secured  by  a  treaty,  whether  the  individual  could  maintain 
an  action  for  that  property  ?  If  the  property  conBscated  be  debts, 
our  own  experience  informs  us,  that  the  remedy  of  the  creditor 
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against  his  debtor  remains.  If  it  be  land  which  is  secnred  by  a 
treaty,  and  afterwards  confiscated  by  a  state,  the  ai^ument  does 
not  assume  that  this  title,  thus  secured,  could  be  extinguished  by 
an  act  of  confiscation.  The  injured  party,  therefore,  has  his 
remedy  against  the  occupant  of  the  land,  for  that  which  the 
treaty  secures  to  him ;  not  against  the  state,  for  money  which  is 
not  secured  to  him. 

§  1720.  "  The  case  of  a  state,  which  pays  off  its  own  debts 
with  paper-money,  no  more  resembles  this  than  do  those  to  which 
we  have  already  adverted.  The  courts  have  no  jurisdiction  over 
the  contract.  They  cannot  enforce  it,  nor  judge  of  its  violation. 
Let  it  be,  that  the  act  discharging  the  debt  is  a  mere  nullity,  and 
that  it  is  still  due.  Yet  the  federal  courts  have  no  cognizance  of 
the  case.  'But  suppose  a  state  to  institute  proceedings  against 
an  individual,  which  depended  on  the  validity  of  an  act  emitting 
bills  of  credit;  suppose  a  state  to  prosecute  one  of  its  citizens 
for  refusing  paper-money,  who  should  plead  the  constitution  in 
bar  of  such  prosecution  ?  If  his  plea  should  be  overruled,  and 
judgment  rendered  against  him,  his  case  would  resemble  this; 
and,  unless  the  jurisdiction  of  this  court  might  be  exercised  over 
it,  the  constitution  would  be  violated,  and  the  injured  party  be 
unable  to  bring  his  case  before  that  tribunal  to  which  the  people 
of  the  United  States  have  assigned  all  such  cases.  It  is  most 
true,  that  this  court  will  not  take  jurisdiction  if  it  should  not; 
but  it  is  equally  true,  that  it  must  take  jurisdiction  if  it  should. 
The  judiciary  cannot,  as  the  legislature  may,  avoid  a  measure, 
because  it  approaches  the  confines  of  the  constitution.  We  can- 
not pass  it  by  because  it  is  doubtful.  With  whatever  doubts, 
with  whatever  difficulties  a  case  may  be  attended,  we  must  de- 
cide it  if  it  be  brought  before  us.  We  have  no  more  right  to  de- 
cline the  exercise  of  jurisdiction  which  is  given,  than  to  usurp 
that  which  is  not  given.  The  one  or  the  other  would  be  treason 
to  the  constitution.  Questions  may  occur  which  we  would 
gladly  avoid ;  but  we  cannot  avoid  them.  All  we  can  do  is  to 
exercise  our  best  judgment,  and  conscientiously  to  perform  our 
duty.  In  doing  this,  on  the  present  occasion,  we  find  this  tribu- 
nal invested  with  appellate  jurisdiction,  in  all  cases  arising 
under  the  constitution  and  laws  of  the  United  States.  We  find 
no  exception  to  this  grant,  and  we  cannot  insert  one. 

§  1721.  ^'To  escape  the  operation  of  these  comprehensive^ 
words,  the  counsel  for  the  defendant  has  mentioned  instani 
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which  the  constitution  might  be  violated  without  giving  jurisdic- 
tion to  this  court     These  words,  therefore,  however  universal  in 
their  expression,  must,  he  contends,  be  limited  and  controlled  in 
their  construction  by  circumstances.     One  of  these  instances  is, 
the  grant  by  a  state  of  a  patent  of  nobility.     The  court,  he  says, 
cannot  annul  this  grant.     This  may  be  very  true;    but  by  no 
means  justifies  the  inference  drawn  from  it.     The  article  does 
not  extend  the  judicial  power  to  every  violation  of  the  eonstitu- 
tion  which  may  possibly  take  place;  but  to  'a  case  in  la\i^  or 
equity,'  in  which  a  right,  under  such  law,  is  asserted   in  a  court 
of  justice.     If  the  question  canndt  be  brought  into  a  court,  then 
there  is  no  case  in  law  or  equity,  and  no  jurisdiction  is  given   by 
the  words  of  the  article.     But  if,  in  any  controversy,  depending 
in  a  court,  the  cause  should  depend  on  the  validity  of  such  a  law, 
that  would  be  a  case  arising  under  the  constitution,  to  w^hich  the 
judicial  power  of  the  United  States  would  extend.     The  same 
observation  applies  to  other- instances,  with  which  the  counsel 
who  opened  the  cause  has  illustrated  this  argument.      Although 
they  ishow  that  there  may  be  violations  of  the  constitution,  of 
which  the  courts  can  take  no  cognizance,  they  do  not  show  that 
an  interpretation  more  restrictive  than  the  words  themselves  im- 
port ought  to  be  given  to  this  article.     They  do  not  show  that 
there  can  be  'a  case  in  law  or  equity,'  arising  under  the  consti- 
tution, to  which  the  judicial  power  does  not  extend.     We  think, 
then,  that,  as  the  constitution  originally  stood,  the  appellate  ju- 
risdiction of  this  court,  in  all  cases  arising  under  the  constitution, 
laws,  or  treaties  of  the  United  States,  was  not  arrested  by  the 
circumstance,  that  a  state  was  a  party."  ^ 


^  ^ruch  reliance  ho^  occasionally  been  laid  upon  particular  expressions  of  the  sapreme 
court,  used  incidentally  in  ai^ument,  to  support  the  reasoning  which  is  here  so  ably 
answered.  Tiie  reasoning  in  Marbury  v.  Miuiison,  (1  Cranch,  R.  174,  175,  176,)  has 
been  cited,  as  esj)ecially  in  point.  But  the  supreme  court  in  Cohens  v.  Virginia,  (6 
Wiieut.  U.  .399  to  402, )  explained  it  in  a  satisfactory  manner.  So,  in  otIiercases»  it  is 
said  by  the  supreme  court  that  "'appellate  jurisdiction  is  given  to  the  supreme  court,  in 
all  cases  where  it  has  not  original  jurisdiction  ;  "  and  that  *'  it  may  be  exercised  (by 
the  supreme  court)  in  all  other  cases  than  those  of  which  it  bos  original  cogniiancc."* 
And  again,  "  in  those  cases  in  which  the  original  jurisdiction  is  given  to  the  supreme 
court,  the  judicial  power  of  the  United  States  cannot  be  exercised  in  its  appellate 
fonn."  t  Now,  these  expressions,  if  taken  in  connection  with  the  context  and  the  gen- 
eral scope  of  the  argument  in  which  they  are  to  Iwj  found,  arc  perfectly  accurate.  It 
is  only  by  detaching  them  from  this  connection  that  they  are  supposed  to  speak  a  Ian- 


•  Martin  ▼.  Hunter^  1  Wheaton's  B.  837,  838. 

t  Oibom  ▼.  Bank  of  United  Slates^  9  Wlieaton'l  R.  820. 
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§  1722.  The  next  inquiry  is,  whether  the  eleventh  amendment 
to  the  constitution  has  eflfected  any  change  of  the  jurisdiction 
thus  confided  to  the  judicial  power  of  the  United  States.  And 
here  again  the  most  satisfactory  answer  which  can  be  given,  will 
be  found  in  the  language  of  the  same  opinion.^  After  quoting 
the  words  of  the  amendment,  which  are,  "the  judipial  power  of 
the  United  States  shall  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted  against  one  of  the  states 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any  for- 
eign state,"  the  opinion  proceeds :  "  It  is  a  part  of  our  history,  that, 
at  the  adoption  of  the  constitution,  all  the  states  were  greatly  in- 
debted ;  and  the  apprehension,  that  these  debts  might  be  prose- 
cuted in  the  federal  courts,  formed  a  very  serious  objection  to 
that  instrument.  Suits  were  instituted;  and  the  court  main- 
tained its  jurisdiction.  The  alarm  was  general;  and,  to  quiet 
the  apprehensions  that  were  so  extensively  entertained,  this 
amendment  was  proposed  in  congress,  and  adopted  by  the  state 
legislatures.  That  its  motive  was  not  to  maintain  the  sovereignty 
of  a  state  from  the  degradation  supposed  to  attend  a  compulsory 
appearance  before  the  tribunal  of  the  nation,  may  be  inferred 
from  the  terms  of  the  amendment  It  does  not  comprehend 
controversies  between  two  or.  more  states,  or  between  a  state  and 
a  foreign  state.  The  jurisdiction  of  the  court  still  extends  to 
these  cases ;  and  in  these  a  state  may  still  be  sued.  We  must 
ascribe  the  amendment,  then,  to  some  other  cause  than  the  dig- 
nity of  a  state.  There  is  no  difficulty  in  finding  this  cause. 
Those,  who  were  inhibited  from  commencing  a  suit  against  a 
state,  or  from  prosecuting  one  which  might  be  commenced  be- 
fore the  adoption  of  the  amendment,  were  persons  who  might 
probably  be  its  creditors.  There  was  not  much  reason  to  fear 
that  foreign  or  sister  states  would  be  creditors  to  any  consider- 


guagc  inconsistent  with  that  in  C6hen»  v.  Virginia,  (6  Wheat.  R.  392  to  399).  The 
coart,  in  each  of  the  cases  where  the  language  above  cited  is  nsed,  where  referring  to 
those  classes  of  cases  in  which  original  jurisdiction  is  given  solely  by  the  character  of 
the  party,  i.  e.  a  state,  a  foreign  ambassador,  or  other  pablic  minister,  or  a  consul.  In 
such  cases,  if  there  would  be  no  jurisdiction  at  all  founded  upon  any  other  part  of  the 
constitutional  delegation  of  judicial  power,  except  that  applicable  to  parties,  the  court 
held  that  the  appellate  jurisdiction  would  not  attach.  Why  ?  Plainly  because  origi- 
nal jurisdiction  only  was  given  in  such  cases.  But  where  the  constitution  extended 
the  appellate  jurisdiction  to  a  class  of  cases,  embracing  the  particular  suit  without  any 
reference  to  the  point  who  were  parties,  there  the  same  reasoning  would  not  apply. 
1  Cohens  v.  Vtrginia,  6  Wheat.  B.  406  to  412. 
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able  amount;  and  there  was  reason  to  retain  the  jurisdiction  of 
the  court  in  those  cases,  because  it  might  be  essential  to  the 
preservation  of  peace.  The  amendment,  therefore,  extended  to 
suits  commenced  or  prosecuted  by  individuals,  but  not  to  those 
brought  by  states. 

§  1723.  *^The  first  impression  made  on  the  mind  by  this 
amendment  is,  that  it  was  intended  for  those  cases,  and  for  those 
only,  in  which  some  demand  against  a  state  is  made  by  an  indi- 
vidual in  the  courts  of  the  union.  If  we  consider  the  canstes  to 
which  it  is  to  be  traced,  we  are  conducted  to  the  same  conclu- 
sion. A  general  interest  might  well  be  felt  in  leaving  to  a  state 
the  full  power  of  consulting  its  convenience  in  the  adjustment  of 
its  debts,  or  of  other  claims  upon  it;  but  no  interest  could  be  felt 
in  so  changing  the  relations  between  the  whole  and  its  parts,  as 
to  strip  the  government  of  the  means  of  protecting,  by  the  instru- 
mentality of  its  courts,  the  constitution  and  laws  from  active 
violation. 

§  1724.  "  The  words  of  the  amendment  appear  to  the  court  to 
justify  and  require  this  construction.  The  judicial  power  is  not 
*  to  extend  to  any  suit  in  law  or  equity,  commenced,  or  prosecut- 
ed against  one  of  the  United  States  by  citizens  of  another  state, 
&c.' 

§  1725.  "  What  is  a  suit  ?  We  understand  it  to  be  the  prose- 
cution, or  pursuit,  of  some  claim,  demand,  or  request.  In  law 
language,  it  is  the  prosecution  of  some  demand  in  a  court  of 
justice.  The  remedy  for  every  species  of  wrong  is,  says  Judge 
Blackstone,  *  the  being  put  in  possession  of  that  right  whereof  the 
party  injured  is  deprived.'  '  The  instruments  whereby  this  rem- 
edy is  obtained,  are  a  diversity  of  suits  and  actions,  which  are 
defined  by  the  Mirror  to  be  "  the  lawful  demand  of  one's  right;" 
or,  as  Bracton  and  Fleta  express  it,  in  the  words  of  Justinian^ 
jus  prosequendi  in  judicio^  quod  alicui  debetur.  Blackstone  then 
proceeds  to  describe  every  species  of  remedy  by  suit ;  and  they 
are  all  cases  where  the  party  suing  claims  to  obtain  something 
to  which  he  has  a  right. 

§  1726.  "  To  commence  a  suit  is  to  demand  something  by  the 
institution  of  process  in  a  court  of  justice,  and  to  prosecute  the 
suit  is,  according  to  the  common  acceptation  of  language,  to 
continue  that  demand.  By  a  suit  commenced  by  an  individual 
against  a  state,  we  should  understand  process  sued  out  by  that 
individual  against  the  state,  for  the  purpose  of  establishing  some 
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claim  against  it  by  the  judgment  of  a  coart ;  and  the  prosecution 
of  that  suit  is  its  icon ti nuance.  Whatever  may  be  the  stages  of 
its  progress,  the  actor  is  still  the  same.  Suits  had  been  com- 
menced in  the  supreme  court  against  some  of  the  states  before 
this  amendment  was  introduced  into  congress,  and  others  might 
be  commenced  before  it  could  be  adopted  by  the  state  legisla- 
tures, and  might  be  depending  at  the  time  of  its  adoption.  The 
object  of  the  amendment  was,  not  only  to  prevent  the  com- 
mencement of  future  suits,  but  to  arrest  the  prosecution  of  those 
which  might  be  commenced,  when  this  article  should  form  a  part 
of  the  constitution.  It  therefore  embraces  both  objects ;  and  its 
meaning  is,  that  the  judicial  power  shail  not  be  construed  to  ex- 
tend to  any  suit  which  may  be  commenced,  ot  which,  if  already 
commenced,  may  be  prosecuted  against  a  state  by  the  citizen  of 
another  state.  If  a  suit,  brought  in  oife  court,  and  carried  by  legal 
process  to  a  supervising  court,  be  a  continuation  of  the  same 
suit^  then  this  suit  is  not  commenced  nor  prosecuted  against  a 
state.  It  is  clearly  in  its  commencement  the  suit  of  a  state 
against  an  individual,  which  suit  is  transferred  to  this  court,  not 
for  the  purpose  of  asserting  any  clain\  against  the  state,  but  for 
the  purpose  of  asserting  a  constitutional  defence  against  a  claim 
made  by  a  state. 

§  1727.  "  A  writ  of  error  is  defined  to  be  a  commission,  by 
which  the  judges  of  one  court  are  authorized  to  examine  a  rec- 
ord, upon  which  a  judgment  was  given  in  another  court,  and, 
on  such  examination,  to  affirm  or  reverse  the  same  according  to 
law.  If,  says  my  Lord  Coke,  by  the  writ  of  error  the  plaintiff 
may  recover,  or  be  restored  to  any  thing,  it  may  be  released  by 
the  name  of  an  action.  In  Bacon's  Abridgment,  tit  Error^  L. 
it  is  laid  down  that '  where  by  a  writ  of  error  the  plaintiff  shall 
recover,  or  be  restored  to  any  personal  thing,  as  debt,  damage,  or 
the  like,  a  release  of  all  actions  personal  is  a  good  plea.  And 
when  land  is  to  be  recovered  or  restored  in  a  writ  of  error,  a  re- 
lease of  actions  real  is  a  good  bar.  But  where  by  a  writ  of  error 
the  plaintiff  shall  not  be  restored  to  any  personal  or  real  thing,  a 
release  of  all  actions  real  or  personal  is  no  bar.'  And  for  this  we 
have  the  authority  of  Lord  Coke,  both  in  his  Commentary  on 
Littleton  and  in  his  Reports.  A  writ  of  error,  then,  is  in  the 
nature  of  a  suit  or  action,  when  it  is  to  restore  the  party  who 
obtains  it  to  the  possession  of  any  thing,  which  is  withheld  from 
him,  not  when  its  operation  is  entirely  defensive.     This  rule  will 
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apply  to  writs  of  error  from  the  courts  of  the  United  States,  as 
well  as  to  those  writ^  in  England. 

§  1728.   "  Under  the  judiciary  act,  the  effect  of  a  writ  of  error 
is  simply  to  bring  the  record  into  court,  and  submit  the  judg- 
ment of  the  inferior  tribunal  to  reexamination.     It  does  not  in 
any  manner  act  upon  the  parties,  it  acts  only  on  the  record.      It 
removes  the  record  into  the  supervising  tribunal.     Where,  then, 
a  state  obtains  a  judgment  against  an  individual,  and  the  conrt 
rendering  such  judgment  overrules  a  defence  set  up  under  the 
constitution  or  laws  of  the  United  States,  the  transfer  of  this 
record  into  the  supreme  court,  for  the  sole  purpose  of  inquiring 
whether  the  judgment  violates  the  constitution  or  laws  of  the 
United  States,  can  with  no  propriety,  we  think,  be  denominated 
a  suit  commenced  or  prosecuted  against  the  state,  whose  judg- 
ment is  so  far  reexamined. 'Nothing  is  demanded  from  the  state. 
No  claim  against  it,  of  any  description,  is  asserted  or  prosecuted. 
The  party  is  not  to  be  restored  to  the  possession  of  any  thing. 
Essentially,  it  is  an  appeal  on  a  single  point,  and  the  defendant 
who  appeals  from  a  judgment  rendered  against  him,  is  never 
said  to  commence  or  prosecute  a  suit  against  the  plaintiff  "who 
has  obtained  the  judgment.     The  writ  of  error  is  given,  rather 
than  an  appeal,  because  it  is  the  more  usual  mode  of  removing 
suits  at  common  law,  and  because,  perhaps,  it  is  more  techni- 
cally proper,  where  a  single  point  of  law,  and  not  the  whole  case 
is  to  be  reexamined.     But  an  appeal  might  be  given,  and  might 
be  so  regulated,  as  to  effect  every  purpose  of  a  writ  of  error. 
The  mode  of  removal  is  form  and  not  substance.     Whether  it 
be  by  writ  of  error,  or  appeal,  no  claim  is  asserted,  no  demand  is 
made  by  the  original  defendant.     He  only  asserts  the  constitu- 
tional right  to  have  his  defence  examined  by  that  tribunal  whose 
province  it  is  to  construe  the  constitution  and  laws  of  the  union. 

§  1729.  "  The  only  part  of  the  proceeding  which  is  in  any 
manner  personal,  is  the  citation.  And  what  is  the  citation  ?  It  is 
simply  notice  to  the  opposite  party,  that  the  record  is  transferred 
into  another  court,  where  he  may  appear,  or  decline  to  appear, 
as  his  judgment  or  inclination  may  determine.  As  the  party 
who  has  obtained  a  judgment  is  out  of  court,  and  may,  there- 
fore, not  know  that  his  cause  is  removed,  common  justice  re- 
quires that  notice  of  the  fact  should  be  given  him.  But  this 
notice  is  not  a  suit,  nor  has  it  the  effect  of  process.  If  the  party 
does  not  choose  to  appear,  he  cannot  be  brought  into  court,  nor 
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is  his  failure  to  appear  considered  as  a  default.  Judgment  can- 
not be  given  against  him  for  his  non-appearance;  but  the  judg- 
ment is  to  be  reexamined,  and  reversed,  or  affirmed,  in  like  man- 
ner as  if  the  party  had  appeared  and  argued  his  cause. 

§  1730.  "  The  point  of  view  in  which  this  writ  of  error,  with 
its  citation,  has  been  considered  uniformly  in  the  courts  of  the 
nnion,  has  been  well  illustrated  by  a  reference  to  the  course  of 
this  court  in  suits  instituted  by  the  United  States.  The  univer- 
sally received  opinion  is,  that  no  suit  can  be  commenced  or 
prosecuted  against  the  United  States;  that  the  judiciary  act 
does  not  authorize  such  suits.  Yet  writs  of  error,  accompanied 
with  citations,  have  uniformly  issued  for  the  removal  of  judg- 
ments in  favor  of  the  United  States  into  a  superior  court,  where 
they  have,  like  those  in  favor  of  an  individual,  been  reexamined, 
and  afRrmed,  or  reversed.  It  has  never  been  suggested  that  such 
writ  of  error  was  a  suit  against  the  United  States,  and  therefore 
not  within  the  jurisdiction  of  the  appellate  court.  It  is  then,  the 
opinion  of  the  court,  that  the  defendant  who  removes  a  judg- 
ment rendered  against  him  by  a  state  court,  into  this  court,  for 
the  purpose  of  reexamining  the  question  whether  that  judgment 
be  in  violation  of  the  constitution  and  laws  of  the  United  States, 
does  not  commence  or  prosecute  a  suit  against  the  state,  what- 
ever may  be  its  opinion,  where  the  effect  of  the  writ  may  be  to 
restore  the  party  to  the  possession  of  the  thing  which  he  de- 
mands." 1 

§  1731.  Another  inquiry  touching  the  appellate  jurisdiction  of 
the  supreme  court,  of  a  still  more  general  character,  is,  whether  it 
extends  only  to  the  inferior  courts  of  the  union  constituted  by 
congress,  or  reaches  to  cases  decided  in  the  state  courts.  This 
question  has  been  made  on  several  occasions ;  and  has  been 
most  deliberately  weighed,  and  solemnly  decided  in  the  supreme 
court  The  reasoning  of  the  court  in  Martin  v.  Hunter,^  (which 
was  the  &st  time  in  which  the  question  was  directly  presented 
for  judgment,)  will  be  here  given,  as  it  has  been  at&rmed  on  more 
recent  discussions.^ 

§  1732.  "  This  leads  us,"  says  the  court,  "  to  the  consideration 


^  8ee  also  Governor  of  Gtorgia  y,  Madrazo,  1  Peten's  Sap.  R.  128  to  131,  per  John- 
son, J. 
«  1  Wheat.  R.  304. 
~*  Coheiu  T.  Viryima,  6  Wheat.  R.  413  to  423. 
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of  the  great  question  an  to  the  nature  and  extent  of  the  appellate 
iuriiicliction  of  the  United  States.  We  have  already  seen,  that 
appellate  Jurisdiction  is  given  by  tlie  constitution  to  the  supreme 
court,  in  ail  cases  whore  it  has  not  original  jurisdiction,  subject 
however,  to  such  exceptions  and  regulations  as  e^ngress  may 
prescribe.  It  is,  thcrcfon-,  capable  of  embracing  every  ca»e  enn- 
merated  in  the  constitution,  which  ia  not  exclusively  to  be  decid- 
ed by  way  of  original  Juri!<diction.  But  the  exercise  of  appellate 
jurisdiction  is  far  from  being  limited  by  the  terms  of  the  constU 
tution  to  the  supreme  court.  There  can  be  no  doubt  that  con- 
gress may  create  a  succession  of  inferior  tribunsis,  in  each  of 
whicli  it  may  vest  appellate,  as  well  as  original  jurisdiction.  The 
judicial  power  is  delegated  by  the  eonxtitution  in  the  most  gen- 
eral terms,  and  may,  therefore,  be  exercised  by  congress  nnder 
every  variety  of  form  of  appellate,  or  original  jurisdiction.  And 
as  there  is  nothing  in  the  constitution  which  testrains  or  limits 
this  power,  it  must,  therefore,  in  all  these  eases,  subsist  in  the  ut- 
most latitude,  of  which,  in  its  own  nature,  it  ia  susceptible. 

§  173-i.  "  As,  then,  by  the  terms  of  the  constitution,  the  appel- 
late Jurisdiction  is  not  limited,  as  to  the  supreme  court,  and  as  to 
this  court  it  may  be  cxercii«ed  in  all  other  cases,  than  those  of 
which  it  has  original  cognizance,  what  is  there  to  restrain  its 
exercise  over  state  tribunals  in  the  enumerated  cases  ?  The 
appellate  power  is  not  limited  by  the  terms  of  the  third  article  to 
any  particular  courts.  The  words  are,  'the  Judicial  power  (which 
includes  appellate  power)  shall  extend  to  all  cases,'  &c,  and  'in 
all  other  cases  before  mentioned,  the  supreme  court  shall  liav'e 
appellate  jurisdiction.'  It  is  the  case,  then,  and  not  ifte  ctmrt, 
that  gives  the  jurisdiction.  If  the  judicial  power  extendi  to  the 
case,  it  will  be  in  vain  to  search  in  the  letter  of  the  conMitution 
for  any  qualification,  as  to  the  tribunal  where  it  depends.  It  i» 
incumbent,  then,  upon  those  who  assert  such  a  qualification,  to 
show  its  existence  by  necessary  implication.  If  the  text  be  clear 
and  distinct,  no  restriction  upon  its  plain  and  obvious  import 
ought  to  be  admitted,  unless  the  inference  be  irresistible. 

!j  173-1.  "  If  the  constitution  meant  to  limit  the  appellate  juris* 
diction  to  cases  pending  in  the  courts  of  the  United  States,  it 
would  necessarily  follow,  that  the  Jurisdiction  of  these  courts 
would,  in  all  the  cases  enumerated  in  the  constitution,  be  exclu- 
sive of  state  tribunals.  How,  otherwise,  could  the  jurisdictioQ 
extend  to  all  cases,  arising  under  the  constitution,  laws, and  ttea- 
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ties  of  the  United  States,  or  to  all  cases  of  admiralty  and  -mari- 
time jurisdiction  ?  If  some  of  these  cases  might  be  entertained 
by  state  tribunals,  and  no  appellate  jurisdiction,  as  to  them, 
should  exist,  then  the  appellate  power  would  not  extend  to  a//, 
but  to  some^  cases.  If  state  tribunals  might  exercise  concurrent 
jurisdiction  over  all,  or  some  of  the  other  classes  of  cases  in  the 
constitution,  without  control,  then  the  appellate  jurisdiction  of 
the  United  States  might,  as  to  such  cases,  have  no  real  existence 
contrary  to  the  manifest  intent  of  the  constitution.  Under  such 
circumstances,  to  give  effect  to  the  judicial  power,  it  must  be 
construed  to  be  exclusive ;  and  this,  not  only  when  the  casus 
fwderis  should  arise  directly;  but  when  it  should  arise  inciden- 
tally in  cases  pending  in  state  courts.  This  construction  would 
abridge  the  jurisdiction  of  such  courts  far  more  than  has  been 
ever  contemplated  in  any  act  of  congress. 

§  1735.  "  On  the  other  hand,  if,  as  has  been  contended,  a  dis- 
cretion be  vested  in  congress  to  establish,  or  not  to  establish, 
inferior  courts  at  their  own  pleasure,  and  congress  should  not 
establish  such  courts,  the  appellate  jurisdiction  of  the  supreme 
court  would  have  nothing  to  act  upon,  unless  it  could  act  upon 
cases  pending  in  the  state  courts.  Under  such  circumstances  it 
must  be  held,  that  the  appellate  power  would  extend  to  state 
courts  ;  for  the  constitution  is  peremptory,  that  it  shall  extend  to 
certain  enumerated  cases,  which  cases  could  exist  in  no  other 
courts.  Any  other  construction,  upon  this  supposition,  would 
involve  this  strange  contradiction,  that  a  discretionary  power 
vested  in  congress,  and  which  they  might  rightfully  omit  to  exer- 
cise, would  defeat  the  absolute  injunctions  of  the  constitution  in 
relation  to  the  whole  appellate  power. 

§  1736.  "  But  it  is  plain,  that  the  framers  of  the  constitution 
did  contemplate,  that  cases  within  the  judicial  cognizance  of  the 
United  States,  not  only  might,  but  would  arise  in  the  state  courts 
in  the  exercise  of  their  ordinary  jurisdiction.  With  this  view,  the 
sixth  article  declares,  that '  this  constitution,  and  the  law^s  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land,  and  the 
judges,  in  every  state,  shall  be  bound  thereby,  any  thing  in  the 
constitution  or  laws  of  any  state,  to  the  contrary  notwithstand- 
ing.' It  is  obvious,  that  this  obligation  is  imperative  upon  the 
state  judges  in   their  official,  and   not  merely  in  their  private 
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capacities.  From  the  very  nature  of  their  judicial  duties,  they 
would  be  called  upon  to  pronounce  the  law,  applicable  to  the 
case  in  judgment.  They  were  not  to  decide  merely  according  to 
the  laws  or  constitution  of  the  state,  but  according  to  the  coiisti- 
tuti(>4i,  laws,  and  treaties  of  the  United  States,  —  *  the  supreme 
law  of  the  land.' 

§  171^7.  "  A  moment's  consideration  will  show  us  the  necessity 
and  propriety  of  this  provision  in  cases  where  the  jurisdiction  of 
the  state  courts  is  un(iuestionable.     Suppose  a  contract  for  the 
payment  of  money,  is  made  between  citizens  of  the  same  state, 
and  performance  thereof  is  sought  in  the  court^j  of  that  state  ;  no 
person  can  doubt  that  the  jurisdiction  completely  and  exclusively 
attaches,  in  the  first  instance,  to  such  courts.     Suppose,  at  the 
trial,  th(^  defendant  sets  up,  in  his  defence,  a  tender  under  a  state 
law  making  paper-money  a  good  tender,  or  a  state  law  impair- 
ing the  obligation  of  such  contract,  which  law,  if  binding,  ivoold 
defeat  th(^  suit     The  constitution  of  the  United  States  has  de- 
clared, that  no  state  shall  make  any  thing  but  gold  or  silver  coin 
a  tender  in  payment  of  debts,  or  pass  a  law  impairing  the  obliga- 
tion of  contracts.     If  congress  shall  not  have  passed  a  law,  pro- 
viding for  the  removal  of  such  a  suit  to  the  courts  of  the  United 
States,  must  not  the  state  court  proceed  to  hear  and  determine 
it?     Can  a  mere  plea  in  defence  be,  of  itself,  a  bar  to  further 
proceedings,  so  as  to  prohibit  an  inquiry  into  its  truth,  or  legal 
])r()priety,  when  no  other  tribunal  exists,  to  whom  judicial  cogni- 
zance of  such  cases  is  confided  ?     Suppose  an  indictment  for  a 
crime  in  a  state  court,  and  the  defendant  should  allege  in  his 
defence  that  the  crime  was  created  by  an  ex  post  facto  act  of  the 
state,  must  not  the  state  court,  in  the  exercise  of  a  jurisdiction, 
which  has  already  rightfully  attached,  have  a  right  to  pronounce 
on  the  validity  and  sufficiency  of  the  defence?     It  would  be  ex- 
tremely dillicult,  upon  any  legal  principles,  to  give  a  negative 
answer  to  these  inquiries.    Innumerable  instances  of  the  same  sort 
might  be  stated,  in  illustration  of  the  position;  and  unless  the 
state  courts  could  sustain  jurisdiction  in  such  cases,  this  clause 
of  the  sixth  article  would  be  without  meaning  or  effect;    and 
public  mischiefs,  of  a  most  enormous  magnitude,  would  inevita- 
blv  ensue. 

§  173S.  "  It  must  therefore  be  conceded,  that  the  constitution 
not  only  contemplated,  but  meant  to  provide  for  cases  within  the 
scope  of  the  judicial  power  of  the  United  States,  which  might 
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yet  depend  before  state  tribunals,  j  It  was  foreseen,  that,  in  the 
exercise  of  their  ordinary  jurisdiction,  state  courts  would,  inci- 
dentally, take  cognizance  of  cases  arising  under  the  constitution, 
the  laws,  and  treaties  of  the  United  States.  Yet  to  all  these 
cases  the  judicial  power,  by  the  very  terms  of  the  constitution,  is 
to  extend.  It  cannot  extend  by  original  jurisdiction,  if  that  has 
already  rightfully  and  exclusively  attached  in  the  state  courts, 
which  (as  has  been  already  shown)  may  occur;  it  must,  there- 
fore, extend  by  appellate  jurisdiction,  or  not  at  all.  It  would 
seem  to  follow,  that  the  appellate  power  of  the  United  States 
must,  in  such  cases,  extend  to  state  tribunals ;  and,  if  in  such 
cases,  there  is  no  reason,  why  it  should  not  equally  attach  upon 
all  others  within  the  purview  of  the  constitution.  It  has  been 
argued,  that  such  an  appellate  jurisdiction  over  stkte  courts  is 
inconsistent  with  the  genius  of  our  governments,  and  the  spirit 
of  the  constitution.  That  the  latter  was  never  designed  to  act 
upon  state  sovereignties,  but  only  upon  the  people  ;  and  that,  if 
the  povyrer  exists,  it  will  materially  impair  the  sovereignty  of  the 
states,  and  the  independence  of  their  courts.  We  cannot  yield 
to  the  force  of  this  reasoning;  it  assumes  principles  which  we 
cannot  admit,  and  draws  conclusions  to  which  we  do  not  yield 
our  assent 

§  1739.  "  It  is  a  mistake,  that  the  constitution  was  not 
designed  to  operate  upon  states  in  their  corporate  capacities. 
It  is  crowded  with  provisions,  which  restrain  or  annul  the  sover- 
eignty of  the  states,  in  some  of  the  highest  branches  of  their  pre- 
rogatives. The  tenth  section  of  the  first  article  contains  a  long 
list  of  disabilities  and  prohibitions  imposed  upon  the  states. 
Surely,  when  such  essential  portions  of  state  sovereignty  are 
taken  away,  or  prohibited  to  be  exercised,  it  cannot  be  correctly 
asserted  that  the  constitution  does  not  act  upon  the  states.  The 
language  of  the  constitution  is  also  imperative  upon  the  states, 
as  to  the  performance  of  many  duties.  It  is  imperative  upon 
the  state  legislatures  to  make  laws  prescribing  the  time,  places, 
and  manner  of  holding  elections  for  senators  and  representatives, 
and  for  electors  of  president  and  vice-president.  And  in  these, 
as  well  as  some  other  cases,  congress  have  a  right  to  revise,, 
amend,  or  supersede  the  laws  which  may  be  passed  by  state  leg- 
islatures. When,  therefore,  the  states  are  stripped  of  some  of 
the  highest  attributes  of  sovereignty,  and  the  same  are  given  to 
the  United  States;  when  the  legislatures  of  the  states  are,  io. 
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some  respects,  under  tlu*  coiiirol  of  congress,  and  in  every  case 
are,  under  the  constitution,  bound  by  the  paramount  authority  of 
the  United  States;  it  is  certainly  difficult  to  support  the  argu- 
ment, that  the  appellate  power  over  the  decisions  of  state  courts 
is  contrary  to  the  genius  of  our  institutions.    iThe  courts  of  the 
'  United  States  can,  without  (juestion,  revise  flic  proceedings  of 
'  tlu;  executive  and  legislative  authorities  of  the  states ;  and,  if 
\hey  are  found  to  be  contrary  to  the  constitution,   may  declare 
them  to  be  of  no  legal  validity.     Surely,  the  exercise  of  the  same 
right  over  judicial  tribunals  is  not  a  higher  or  mor^  dangerous 
act  of  sovereign  power. 

§  17 10.   "  Nor  can  such  a  right  be  deemed  to  impair  the  inde- 
pendence of  state  judges.     It  is  assuming  the  very   ground  in 
controversy  to  assert,  that  they  possess  an  absolute  independence 
of  the  United  States.     In  respect  to  the  powers  granted  to  the 
United   States,  they  are  not  independent;  they   are    expressly 
bound  to  obedience  by  the  letter  of  the  constitution  ;   and  if  they 
should  unintentionally  transcend  their  authority,  or  misconstrue 
the  constitution,  there  is  no  more  reason  for  giving  their  judg- 
ments an  absolute  and  irresistible  force,  than  for  giving^  it  to  the 
acts  of  the  other  coiirdinate  departments  of  state  sovereignty. 
The  argument  urged  from  the  possibility  of  the  abuse  of  the  re- 
vising power  is  equally  unsatisfactory.     It  is  always  a  doubtful 
course  to  argue  against  the  use  or  existence  of  a  pow^er,  from  the 
possibility  of  its  abuse.     It  is  still  more  difficult,   by   such  an 
argument,  to  engraft  upon  a  general  power  a  restriction  which  is 
not  to  bo  found  in  the  terms  in  which  it  is  given.     From  the  very 
nature  of  things,  the  absolute  right  of  decision,  in  the  last  resort, 
must  rest  somewhere.     Wherever  it  may  be  vested,  it  is  suscep- 
tible of  abuse.     In  all  questions  of  jurisdiction,  the  inferior  or 
appellate  court  must  pronounce  the  final  judgment;  and  com- 
mon sense,  as  well  as  legal  reasoning,  has  conferred  it  upon  the 
latter. 

§  1741.  "  It  has  been  further  argued,  against  the  existence  of 
this  appellate  power,  that  it  would  form  a  novelty  in  our  judicial 
institutions.  This  is  certainly  a  mistake.  In  the  articles  of  con- 
federation, an  instrument  framed  with  infinitely  more  deference 
to  state  rights  and  state  jealousies,  a  power  was  given  to  con- 
gress to  establish  '  courts  for  revising  and  determining,  finally, 
appeals  in  all  cases  of  captures.'  It  is  remarkable  that  no 
power  was  given  to  entertain  (?r?^n/iaZ  jurisdiction  in  such  cases; 
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and,  consequently,  the  appellate  power  (although  not  so  ex- 
pressed in  terms)  was  altogether  to  be  exercised  in  revising  the 
decisions  of  state  tribunals.  This  was,  undoubtedly,  so  far  a 
surrender  of  state  sovereignty.  But  it  never  was  supposed  to  be 
a  power  fraught  with  public  danger,  or  destructive  of  the  inde- 
pendence of  state  judges.  On  the  contrary,  it  was  supposed  to 
be  a  power  indispensable  to  the  public  safety,  inasmuch  as  our 
national  rights  might  otherwise  be  compromitted,  and  our 
national  peace  be  endangered.  Under  the  present  constitution, 
the  prize  jurisdiction  is  confined  to  the  courts  of  the  United 
States ;  and  a  power  to  revise  the  decisions  of  state  courts,  if 
they  should  assert  jurisdiction  over  prize  causes,  cannot  be  less 
important  or  less  useful  than  it  was  under  the  confederation.  In 
this  connection  we  are  led  again  to  the  construction  of  the  words 
of  the  constitution,  *  the  judicial  power  shall  extend,'  &:c.  If,  as 
has  been  contended  at  the  bar,  the  term  *  extend,'  has  a  relative 
signification,  and  means  to  widen  an  existing  power,  it  will  then 
follow,  that  as  the  confederation  gave  an  appellate  power  over 
state  tribunals,  the  constitution  enlarged  or  widened  that  appel- 
late power  to  all  the  other  cases  in  which  jurisdiction  is  given  to 
the  courts  of  the  United  States.  It  is  not  presumed  that  the 
learned  counsel  would  choose  to  adopt  such  a  conclusion. 

§  1742.  "  It  is  further  argued,  that  no  great  public  mischief 
can  result  from  a  construction,  which  shall  limit  the  appellate 
power  of  the  United  States  to  cases  in  their  own  courts :  first, 
because  state  judges  are  bound  by  an  oath  to  support  the  consti- 
tution of  the  United  States,  and  must  be  presumed  to  be  men  of 
learning  and  integrity;  and,  secondly,  because  congress  must 
have  an  unquestionable  right  to  remove  all  cases,  within  the 
scope  of  the  judicial  power,  from  the  state  courts  to  the  courts 
of  the  United  States,  at  any  time  before  final  judgment,  though 
not  after  final  judgment  As  to  the  first  reason,  —  admitting 
that  the  judges  of  the  state  courts  are,  and  always  will  be,  of  as 
much  learning,  integrity,  and  wisdom  as  those  of  the  courts  of 
the  United  States,  (which  we  very  cheerfully  admit,)  it  does  not 
aid  the  argument.  It  is  manifest,  that  the  constitution  has  pro- 
ceeded upon  a  theory  of  its  own,  and  given  and  withheld  powers 
according  to  the  judgment  of  the  American  people,  by  whom  it 
was  adopted.  We  can  only  construe  its  powers,  and  cannot 
inquire  into  the  policy  or  principles  which  induced  the  grant  of 
them.      The    constitution    has  presumed   (whether  rightly  or 


556  OOJNBTIIUTLON  OV  THB  UKIXBD  SEATBS.  [BOOK  lit 

wrongly  we  do  not  inqnire)  that  state  attachments,  state  preja- 
dices,  state  jealousies,  and  state  interests  might  sometimes  ob* 
stract  or  control,  or  be  supposed'to  obstnict  or  control,  the  reg- 
ular administration  of  jastice.  Hence,  in  controversies  between 
states;  between  citizens  of  different  states;  between  citizens 
claiming  grants  under  different  states;  between  a  state  iand 
its  citizens,  or  foreigners ;  and  between  citizens  and  foreignen ; 
it  enables  the  parties,  under  the  authority  of  congfess,  to  have 
the  controversies  heard,  tried,  and  determined  before  the  na- 
iional  tribunals.  No  other  reason,  than  that  which  has  been 
stated,  can  be  assigned,  why  some,  at  least,  of  these  cases 
should  not  have  been  left  to  the  cognizance  of  the  state  courts. 
In  respect  to  the  othto  enumerated  cases,  —  the  cases  arising 
under  the  constitution,  laws,  and  treades  of  the  United  States ; 
cases  affecting  ambassadors,  and  other  public  ministers;  and 
*cases  of  admiralty  and  maritime  jurisdiction,  —  reasons  of  a 
higher  and  more  extensive  nature,  touching  the  safety,  peaoSi 
and  sovereignty  of  the  nation,  might  well  justify  a  grant  of  ex- 
clusive jurisdiction. 

§  1743.  <^  This  is  not  alL  A  motive  of  another  kind,  perfecdy 
•compatible  with  the  most  sincere  respect  for  state  tiibanalsi 
might  induce  the  grant  of  appellate  power  over  their  decisions. 
That  motive  is  the  importance,  and  even  necessity  of  uniformUg 
of  decisions  throughout  the  whole  United  States  upon  all  sub- 
jects within  the  purview  of  the  constitution.  Judges  of  equal 
learning  and  integrity  in  different  states,  might  differently  inter- 
pret a  statute,  or  a  treaty  of  the  United  States,  or  even  the  con- 
stitution itself.  If  there  were  no  revising  authority  to  control 
these  jarring  and  discordant  judgments,  and  harmonize  them  into 
uniformity,  the  laws,  the  treaties,  and  the  constitution  of  the  Uni- 
ted States,  would  be  different  in  different  states,  and  might,  per- 
haps, never  have  precisely  the  same  construction,  obligation,  or 
efficacy,  in  any  two  states.  The  public  mischiefs,  which  would 
attend  such  a  state  of  things,  would  be  truly  deplorable,  and  it 
cannot  be  believed  that  they  could  have  escaped  the  enlightened 
convention  which  formed  the  constitution.  What  indeed,  might 
then  have  been  only  prophecy,  has  now  become  fact,  and  the 
appellate  jurisdiction  must  continue  to  be  the  only  adequate 
remedy  for  such  evils. 

§  1744.  "  There  is  an  additional  considemtion  which  is  enti- 
tled to  great  weight.     The  constitution  of  the  United   States 


CH.  XXXVin.]  JUDICIARY  —  JURISDICTION.  567 

was  designed  for  the  common  and  equal  benefit  of  all  the  people 
of  the  United  States.  The  judicial  power  was  granted  for  the 
same  benign  and  salutary  purposes.  It  is  not  to  be  exercised 
exclusively  for  the  benefit  of  parties,  who  might  be  plaintiffs,  and 
would  elect  the  national  forum,  but  also  for  the  protection  of  de- 
fendants, who  might  be  entitled  to  try  their  rights,  or  assert  their 
privileges,  before  the  same  forum.  Yet,  if  the  construction  con- 
tended for  be  correct,  it  will  follow,  that,  as  the  plaintiff  may 
always  elect  the  state  courts,  the  defendant  may  be  deprived  of 
all  the  security  which  the  constitution  intended  in  aid  of  his 
rights.  Such  a  state  of  things  can  in  no  respect  be  considered 
as  giving  equal  rights.  To  obviate  this  difficulty,  we  are  referred 
to  the  power,  which  it  is  admitted,  congress  possess  to  remove 
suits  from  state  courts  teethe  national  courts,  and  this  forms  the 
second  ground  upon  which  the  argument,  we  are  considering, 
has  been  attempted  to  be  sustained. 

§  1745.  "  This  power  of  removal  is  not  to  be  found  in  express 
terms  in  any  part  of  the  constitution ;  if  it  be  given,  it  is  only 
given  by  implication,  as  a  power  necessary  and  proper  to  carry 
into  effect  some  express  power.  The  power  of  removal  is  cer- 
tainly not,  in  strictness  of  language,  an  exercise  of  original  juris- 
diction ;  it  presupposes  an  exercise  of  original  jurisdiction  to  have 
attached  elsewhere.  The  existence  of  this  power  of  removal  is 
familiar  in  courts,  acting  according  to  the  course  of  the  common 
law,  in  criminal  as  well  as  in  civil  cases ;  and  it  is  exercised  be- 
fore, as  well  as  .after  judgment.  But  this  is  always  deemed,  in 
both  cases,  an  exercise  of  appellate,  and  not  of  original  jurisdic- 
tion. If,  then,  the  right  of  removal  be  included  in  the  appellate 
jurisdiction,  it  is  only  because  it  is  one  mode  of  exercising  that 
power ;  and  as  congress  is  not  limited  by  the  constitution  to  any 
particular  mode,  or  time  of  exercising  it,  it  may  authorize  a  re- 
moval either  before  or  after  judgment.  The  time,  the  process, 
and  the  manner,  must  be  subject  to  it^  absolute  legislative  con- 
trol. A  writ  of  error  is,  indeed,  but  a  process  which  removes  the 
record  of  one  court  to  the  possession  of  another  court,  and  ena- 
bles the  latter  to  inspect  the  proceedings,  and  give  such  judg- 
ment, as  its  own  opinion  of  the  law  and  justice  of  the  case  may 
warrant  There  is  nothing  in  the  nature  of  the  process,  which 
forbids  it  from  being  applied  by  the  legislature  to  interlocutory 
as  well  as  final  judgments.  And  if  the  right  of  removal  from 
state  courts  exist  before  judgment,  because  it  is  included  in  the 
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appellate  power,  it  must  for  the  same  reason  exist  after  jadg- 
mc'Mt.  And  if  the  appellate  power,  by  the  constitution,  does  not 
jncliule  eases  j)ending  in  state  conrts,  the  right  of  removal,  which 
is  1)11 1  a  mode  of  exercising  that  power,  cannot  be  applied  to 
them.  IVeeisely  the  same  ohjectidns,  therefore,  exist  as 'to  the 
rigiit  of  removal  before  judgment,  as  after;  and  both  must  stand 
or  fall  together.  Nor,  indeed,  would  the  force  of  the  arguments 
on  either  aide  materially  vary,  if  the  right  of  removal  were  an 
exereise  of  original  jurisdiction.  It  would  equally  trench  upon 
the  jurisdiction  and  independence  of  state  tribunals. 

§  1716.   '^  The  remedy,  too,  of  removal  of  suits  would  be  utter- 
ly inadecjuate  to  the  purposes  of  the  constitution,  if  it  could  act 
only  on  the  parties,  and  not  upon  the  state  courts.      In  respect 
to  criminal  ])roseeutions,  the  difRculty  Seems  admitted  to  be  in- 
surmo.untable,  and  in  res|)eet  to  civil  suits,  there  would  in  many 
cases,  be  rights  without  corresponding  remedies.     If  state  courts 
should  deny  the  constitutionality  of  the  authority  to  remove  suits 
from  their  cognizance,  in  what  manner  could  they  be  compelled 
to  reruKiuish  the  jurisdiction  ?      In  respect  to  criminal   cases, 
there  would  at  once  be  an  end  of  all  control,  and  the  state  decis- 
ions would  be  paramount  to  the  constitution.     And  though  in 
civil  suits  the  courts  of  the  United  States  might  act  upon  the 
parties,  yet  the  state  courts  might  act  in  the  same  way,  and  this 
conflictof  jurisdictions  would  not  only  jeopard  private  rights,  but 
bring  into  imminent  peril  the  public  interests.     On  the  whole, 
the  court  are  of  opinion,  that  the  appellate  power  of  the  United 
States  does  extend  to  cases  pending  in  the  state  courts,  and  that 
the  twenty-fifth  section  of  the  judiciary  act,  which  authorizes  the 
exercise  of  this  jurisdiction  in  the  specified  cases,  by  a  writ  of 
error,  is  supported  by  the  letter  and  spirit  of  the  constitution. 
We  find  no  clause  in  that  instrument,  which  limits  this  power, 
and  we  dare  not  interpose  a  limitation  where  the  people  have 
not  l)t*en  disposed  to  create  one. 

§  1747.  "  Strong  as  this  conclusion  stands  upon  the  general 
language  of  the  constitution,  it  may  still  derive  support  from  other 
sources.  It  is  an  historical  fact,  that  this  exposition  of  the  con- 
stitution, extending  its  appellate  power  to  state  courts,  was,  pre- 
vious to  its  adoption,  uniformly  and  publicly  avowed  by  its 
friends,  and  admitted  by  its  enemies,  as  the  basis  of  their  respec- 
tive reasonings,  both  in  and  out  of  the  state  conventions.  It  is 
an  historical  fact,  that  at  the  time  when  the  judiciary  act  was 
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submitted  to  the  deliberations  of  the  first  congress,  composed  as 
it  was,  not  only  of  men  of  great  learning  and  ability,  but  of  men 
who  had  acted  a  principal  part  in  framing,  supporting,  or  oppos- 
ing that  constitution,  the  same  exposition  was  explicitly  declared 
and  admitted  by  the  friends  and  by  the  opponents  of  that  system. 
It  is  a  historical  fact,  that  the  supreme  court  of  the  United  States 
have,  from  time  to  time,  sustained  this  appellate  jurisdiction  in  a 
great  variety  of  cases,  brought  from  the  tribunals  of  many  of  the 
most  important  states  in  the  union ;  and  that  no  state  tribunal 
has  ever  breathed  a  judicial  doubt  on  the  subject,  or  declined  to 
obey  the  mandate  of  the  supreme  court  until  the  present  occasion. 
This  weight  of  contemporaneous  exposition  by  all  parties,  this 
acquiescence  of  enlightened  state  courts,  and  these  judicial  decis- 
ions of  the  supreme  court,  through  so  long  a  period,  do,  as  we 
think,  place  the  doctrine  upon  a  foundation  of  authority  which 
cannot  be  shaken,  without  delivering  over  the  subject  to  perpet- 
ual and  irremediable  doubts."  ^ 


1  The  same  subject  is  most  elaborately  considered  in  Cofiens  r.  Virt;ima,  (6  Wheat.  R. 
413  to  423,)  from  which  the  following  extract  is  taken.  After  adverting  to  the  nature  of 
the  national  government  and  its  powers  and  capacities,  Mr.  Chief  Justice  Marshall  pro- 
ceeds as  follows :  "  In  a  government  so  constituted,  is  it  unreasonable  that  the  judicial 
power  should  be  competent  to  give  efficacy  to  the  constitutional  laws  of  the  legislature  ? 
That  department  can  decide  on  the  validity  of  the  constitution,  or  law  of  a  state,  if  it  be 
repugnant  to  the  constitution,  or  to  the  law  of  the  United  States.  Is  it  unreasonable  that 
it  should  also  be  empowered  to  decide  on  the  judgment  of  a  state  tril)unal,  enforcing 
such  unconstitutional  law  ?  Is  it  so  very  unreasonable,  as  to  furnish  a  justification  for 
controlling  the  words  of  the  constitution  ? 

"  We  think  it  is  not.  We  think  that  in  a  government,  acknowledgodly  supreme  with 
respect  to  objects  of  vital  interest  to  the  nation,  there  is  nothing  inconsistent  with  sound 
reason,  nothing  incompatible  with  the  nature  of  government,  in  making  all  its  depart- 
ments supreme,  so  far  as  respects  those  objects,  and  so  fur  as  is  necessary  to  their  attain- 
ment. The  exercise  of  the  appellate  power,  over  those  judgments  of  the  state  tribunals, 
which  may  contravene  the  constitution,  or  laws  of  tlie  United  States,  is,  wo  believe, 
essential  to  the  attainment  of  those  objects. 

"  The  propriety  of  intrusting  the  construction  of  the  constitution,  and  laws  made  in 
pursuance  thereof,  to  the  judiciary  of  the  union,  has  not,  we  believe,  as  yet  been  dra^Ti 
into  ((uestion.  It  seems  to  bo  a  corollary  from  this  political  axiom,  that  the  federal 
courts  should  either  possess  exclusive  jurisdiction  in  such  cases,  or  a  power  to  revise  the 
judgment  rendered  in  them  by  the  state  tribunals.  If  the  federal  and  state  courts  have 
concurrent  jurisdiction  in  all  cases  arising  under  the  constitution,  laws,  and  treaties  of  the 
United  States ;  and,  if  a  case  of  this  description,  brought  in  a  state  court,  cannot  bo 
removed  before  judgment,  nor  revised  after  judgment,  then  the  construction  of  the  consti- 
tution, laws,  and  treaties  of  the  United  States,  is  not  confided  particularly  to  their  judi- 
cial department ;  but  is  confided  equally  to  that  department,  and  to  the  stato  courts, 
however  they  may  bo  constituted.  '  Thirteen  independent  courts,'  says  a  very  celebra- 
ted statesnum,  (and  we  hare  now  moro  than  twenty  such  courts,) '  of  finaLjorisdiction 
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§  174S.  Another  iaquiry  ia,  whether  the  judicial  power  of  the 
United  States  in  any  cases,  and  if  in  any,  ia  what  cases  is  excla- 

OTBr  the  sunc  caases,  arising  upon  the  same  lawa,  is  n  hydra  in  gOTeraincnl,  from  which 
nolliiiig  but  contradioiioD  and  coDfuBion  can  proceed.' 

"DUiniseiog  the  DDptoaeani  luggesiion,  (hut  any  motirn)  which  moj  not  be  ftiHj 
avowed,  or  which  ooghi  not  to  exist,  can  ever  iafluenca  a  suie,  or  iu  «iurts,  the  oece*- 
■ilj  of  UDifonnitj,  at  well  as  correctnoss  Id  expounding  the  constitatiDn  and  laws  of 
tho  Unitod  Stoles,  would  ilxelf  Bllgge«l  the  proprielj  of  Testing  in  some  single  tribunal 
die  power  of  decidiog  in  tho  last  resort  all  cnaes  in  whivh  they  are  ioTolvud. 

"  Wc  ant  uot  rcstrained,  then,  bj  the  political  relation  between  (he  general  and  stoU 
gOTemmenia,  from  construing  the  words  of  the  constitntion,  defining  their  jodidal 
power,  in  tiieir  true  Bcnso.  Wo  ore  not  bound  to  construe  them  more  nstriclirolj  llm 
thej  naturally  import. 

"  They  give  to  the  supreme  court  appellate  jurisdiction  in  all  ciuics,  arising  under  the 
constitntion,  laws,  and  treaties  of  the  United  Slates.  The  words  ai«  brow]  enough  U 
comprehend  all  cases  of  this  description,  in  whatever  court  they  may  be  detidcd.  In 
expounding  them,  we  may  be  permitted  to  lake  into  view  tho.ao  conudcnuian*  to  urtiidi 
courts  have  always  allowed  great  weight  in  the  exposition  of  taws. 

"The  Iramers  of  tlio  constitution  would  natnrailj  examine  the  state  of  things  existing 
M  the  time,  and  their  work  sufficiently  attests  that  they  did  so.  All  acknowledge  Oitl 
Ibcy  were  convened  for  tiie  purpose  of  strengthening  the  confederation,  by  culaiging  the 
powers  of  the  government,  and  by  giving  eSieacy  to  those  which  it  before  possessed,  bnt 
could  not  exercise.  They  inform  us,  themselves,  in  the  inxcrnment  they  prescnteil  10 
Itio  American  public,  that  one  of  its  objects  was  to  form  a  more  perfect  union.  Under 
BBcli  circuuistancei,  we  certaioiy  ihoold  not  expect  la  find,  in  that  instrument,  a  dinunn- 
tion  of  the  powers  of  the  actual  government. 

"  Previous  to  tlic  adoption  of  the  confederation,  congress  established  conita,  whlA 
received  appeals  in  priie  causes,  decided  in  the  courts  of  the  rcsj>ective  states.  Thi* 
power  of  (he  govemmeDt  to  eetablish  tribunals  for  these  appeals,  was  thonght  couuatent 
with,  and  was  founded  on  its  political  relations  with  the  states.  These  courts  did  exer- 
dse  appellate  jurisdiction  over  those  cases,  decided  iu  (he  state  courts  to  which  (be  judi- 
cial power  of  the  federal  government  extended. 

"  The  confederation  gave  to  congress,  the  power  '  of  establishing  cotuti,  for  itcAiiog 
and  determining,  finally,  appeals  iu  all  cases  of  captures.' 

"  This  power  was  uniformly  construed  to  autboriio  those  courts  to  receive  appeali 
from  the  sentences  of  stale  courts,  and  lo  affirm  or  reverse  them.  State  tribunals  are  not 
mentioned ;  but  this  chiuse  in  the  confederation,  necessarily  comprises  them.  Tet  the 
relation  between  tho  general  and  state  governments  was  much  weaker,  much  more  lax, 
under  the  confederation,  than  under  the  present  constitution ;  and  the  sta(ea  being  much 
more  completely  sovereign,  their  iustilntions  were  much  more  indepeudeot. 

"The  convention  which  framed  the  constitution,  on  tnming  their  attention  to  the  judi- 
cial power,  found  it  limited  to  a  few  objects,  hnt  exercised,  with  respect  to  some  of  thoss 
objects,  in  its  appellate  form,  over  the  judgments  of  (he  state  courts.  They  extend  it, 
among  other  objects,  to  all  cases  arising  under  the  constitution,  laws,  and  treMies  of  ths 
United  Stales;  and  in  a  subsequent  clause  declare  that  in  such  cases  the  supreme  court 
shall  exercise  appellate  jurisdicUon.  Nothing  seems  ul  be  given,  which  would  justify  Ibt 
wididrawal  of  a  judgment  rendered  in  a  state  court,  on  the  constitntion,  laws,  or  tRa&s 
of  the  United  States,  from  this  appellate  jurisdiction. 

"  Great  weight  has  always  been  attached,  and  very  rightly  attached,  to  contempora* 
neous  exposition.  No  question,  it  is  believed,  has  arisen  to  which  this  principle  applies 
more  unequivocally  than  to  that  now  under  consideration. 
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sive  in  the  courts  of  the  United  States,  or  may  be  made  excla- 
sive  at  the  election  of  congress.     The  subject  was  much  dis- 


"  The  opinion  of  the  Federalist  has  always  been  considered  as  of  great  authority.  It 
is  a  complete  commentary  on  our  constitution,  and  is  appealed  to  by  all  parties  in  the 
questions  to  which  that  instrument  has  given  birth.  Its  intrinsic  merit  entitles  it  to  this 
high  rank ;  and  the  part  two  of  its  authors  performed  in  framing  the  constitution,  put  it 
very  much  in  their  power  to  explain  the  views  with  which  it  was  framed.  These  essays 
having  been  published,  while  the  constitution  was  l>eforo  the  nation  for  adoption  or 
rejection,  and  having  been  written  in  answer  to  objections  founded  entirely  cm  the  extent 
of  its  powers,  and  on  its  diminution  of  state  sovereignty,  are  entitled  to  the  more  con- 
sideration, where  they  frankly  avow,  that  the  power  objected  to  is  given,  and  defend  it. 

"  In  discussing  the  extent  of  the  judicial  power,  the  Federalist  *  says :  *  Here  another 
question  occurs :  what  relation  would  subsist  between  the.national  and  state  courts  in 
tiiese  instances  of  concurrent  jurisdiction  ?  I  answer  that  an  appeal  would  certainly  lie 
from  the  latter  to  the  supreme  court  of  the  United  States.  The  constitution  in  direct 
terms  gives  an  appellate  jurisdiction  to  the  supreme  court,  in  all  the  enumerated  cases  of 
federal  cognizance,  in  which  it  is  not  to  have  an  original  one,  without  a  single  expression 
to  confine  its  operation  to  the  inferior  federal  courts.  The  objects  of  appeal,  not  the  tri- 
bunals, from  which  it  is  to  be  made,  are  alone  to  bo  contemplated.  From  this  circum- 
stance, and  from  the  reason  of  the  thing,  it  ought  to  bo  construed  to  extend  to  the  state 
tribunals.  Either  this  must  be  the  case,  or  the  local  courts  must  be  excluded  from  a 
concurrent  jurisdiction  in  matters  of  national  concern,  else  the  judicial  authority  of  the 
union  may  be  eluded  at  the  pleasure  of  every  plaintiff  or  prosecutor.  Neither  of  these 
consequences  ought,  without  evident  necessity,  to  be  involved;  the  latter  would  be 
entirely  inadmissible,  as  it  would  defeat  some  of  the  most  important  and  avowed  pur- 
poses of  the  proposed  government,  and  would  essentially  embarrass  its  measures.  Nor 
do  I  perceive  any  foundation  for  such  a  supposition.  Agreeably  to  the  remark  already 
made,  the  national  and  state  systems  are  to  be  regarded  as  one  whole.  The  courts  of  the 
latter,  will,  of  course,  be  natural  auxiliaries  to  the  execution  of  the  laws  of  the  union ; 
and  an  appeal  from  them  will  as  naturally  lie  to  that  tribunal,  which  is  destined  to  unite 
and  assimilate  the  principles  of  natural  justice  and  the  rules  of  national  decision.  The 
evident  aim  of  the  pUm  of  the  national  convention  is,  that  all  the  causes  of  the  specified 
classes  shall,  for  weighty  public  reasons,  receive  their  original  or  final  determination  in 
the  courts  of  the  union.  To  confine,  therefore,  the  general  expressions  which  give  appel- 
late jurisdiction  to  the  supreme  court,  to  appeals  from  the  subordinate  federal  courts, 
instead  of  allowing  their  extension  to  the  state  courts,  would  be  to  abridge  the  latitude 
of  the  terms,  in  subversion  of  the  intent,  contrary  to  every  sound  rule  of  interpretation.' 

"  A  contemporaneous  exposition  of  the  constitution,  certainly  of  not  less  authority 
than  that  which  has  been  just  cited,  is  the  judiciary  act  itself.  We  know  that  in  the 
congress  which  passed  that  act,  were  many  eminent  members  of  the  convention  which 
formed  the  constitution.  Not  a  single  individual  so  far  as  is  known,  supposed  that  part 
of  the  act,  which  gives  the  supreme  court  appellate  jurisdiction  over  the  judgments  of 
the  state  courts,  in  the  cases  therein  specified,  to  be  unauthorized  by  the  constitution/' 
The  twenty-fifth  section  of  the  judiciary  act  of  1789,  ch.  20,  here  alluded  to,  as  contem- 
poraneous construction  of  the  constitution,  is  wholly  founded  upon  the  doctrine  that  the 
appellate  jurisdiction  of  the  supreme  court  may  constitutionally  extend  over  causes  in 
state  courts.  See  also  1  Kent's  Comm.  Lect.  15 ;  Rawlo  on  Const,  ch.  28;  Sergeant 
on  Const,  ch.  7. 
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cussed  in  the  case  of  Martin  v.  Hunter}     On  that  occasion  the 
court  said,^  "  It  will  be  observed  that  there  are  two  classes  of 
cases  enumerated  in  the  constitution,  between  which  a  distinc- 
tion seems  to  be  drawn.     The  first  class  includes  cases  arising 
under  the  constitution,  laws,  and  treaties  of  the  United  States  ; 
cases  affecting  ambassadors,  other  public  ministers,  and  consuls; 
and  cases  of  admiralty  and  maritime  jurisdiction.     In  this  class 
the  expression  is,  that  the  judicial  power  shall  extend  to  all  cases. 
But  in  the  subsequent  part  of  the  clause,  which  embraces  all  the 
other  cases  of  national  cognizance,  and  forms  the  second  class, 
the  word  'a//'  is  dropped,  seemingly  ex  industria.     Here  the  ju- 
dicial authority  is  to  extend  to  controversies,  (not  to  all  contro- 
versies) to  which  the  United  States  shall  be  a  party,  &c.     From 
this  difference  of  phraseology  perhaps  a  difference  of  constitu- 
tional intention  may,  with  propriety  be  inferred.     It  is  hardly  to 
be  presumed  that  the  variation  in  the  language  could  have  been 
accidental.     It  must  have  been  the  result  of  some  determinate 
reason  ;  and  it  is  not  very  difficult  to  find  a  reason  sufficient  to 
support  the  apparent  change  of  intention.     In  respect  to  the  first 
class,  it  may  well  have  been  the  intention  of  the  framers  of  the 
constitution  imperatively  to  extend  the  judicial  power,  either  in 
an  original,  or  appellate  form,  to  all  cases;  and,  in  the  latter 
class  to  leave  it  to  congress  to  qualify  the  jurisdiction,  original  or 
appellate,  in  such  manner,  as  public  policy  might  dictate. 

§  1749.  "  The  vital  importance  of  all  the  cases  enumerated  in 
the  first  class,  to  the  national  sovereignty,  might  warrant  such  a 
distinction.  In  the  first  place,  as  to  cases  arising  under  the  con- 
stitution, laws,  and  treaties  of  the  United  States.  Here  the  state 
courts  could  not  ordinarily  possess  a  direct  jurisdiction.  The  ju- 
risdiction over  such  cases  could  not  exist  in  the  state  courts  pre- 
vious to  the  adoption  of  the  constitution.  And  it  could  not  af- 
terwards be  directly  conferred  on  them ;  for  the  constitution  ex- 
pressly requires  the  judicial  power  to  be  vested  in  courts  ordained 
and  established  by  the  United  States.  This  class  of  cases  would 
embrace  civil  as  well  as  criminal  jurisdiction,  and  affect  not  t)nly 
our  internal  policy,  but  our  foreign  relations.  It  would,  there- 
fore, be  perilous  to  restrain  it  in  any  manner  whatsoever,  inas- 
much as  it  might  hazard  the  national  safety.     The  same  remarks 


1  1  Wheat.  R.  304,  333. 

'  Ibid.    Sec  also  Ex  parte  Cabrera,  1  "Wash.  Cir.  C.  B.  232. 
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may  be  urged  as  to  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  who  are  emphatically  placed  under  the 
guardianship  of  the  law  of  nations.  And  as  to  cases  of  admi- 
ralty and  maritime  jurisdiction,  the  admiralty  jurisdiction  em- 
braces all  questions  of  prize  and  salvage  in  the  correct  adjudica- 
tion of  which  foreign  nations  are  deeply  interested ;  it  embraces 
also  maritime  torts,  contracts,  and  offences,  in  which  the  princi- 
ples of  the  law  and  comity  of  nations  often  form  an  essential 
inquiry.  All  these  cases,  then,  enter  into  the  national  policy, 
affect  the  national  rights,  and  may  compromit  the  national  sov- 
ereignty. The  original  or  appellate  jurisdiction  ought  not,  there- 
fore, to  be  restrained ;  but  should  be  commensurate  with  the 
mischiefs  intended  to  be  remedied,  and,  of  course,  should  extend 
to  all  cases  whatsoever. 

§  1750.  "A  different  policy  might  well  be  adopted  in  reference 
to  the  second  class  of  cases ;  for  although  it  might  be  fit,  that  the 
judicial  power  should  extend  to  all  controversies,  to  which  the 
United  States  should  be  a  party ;  yet  this  power  might  not  have 
been  imperatively  given,  lest  it  should  imply  a  right  to  take  cog- 
nizance of  original  suits  brought  against  the  United  States,  as 
defendants  in  their  own  courts.  It  might  not  have  been  deemed 
proper  to  submit  the  sovereignty  of  the  United  States,  against 
their  own  will,  to  judicial  cognizance,  either  to  enforce  rights,  or 
to  prevent  wrongs.  And  as  to  the  other  cases  of  the  second 
class,  they  might  well  be  left  to  be  exercised  under  the  excep- 
tions and  regulations,  which  congress  might  in  their  wisdom, 
choose  to  apply.  It  is  also  worthy  of  remark,  that  congress  seem, 
in  a  good  degree,  in  the  establishment  of  the  present  judicial 
system,  to  have  adopted  this  distinction.  In  the  first  class  of 
cases  the  jurisdiction  is  not  limited,  except  by  the  subject-matter ; 
in  the  second,  it  is  made  materially  to  depend  upon  the  value  in 
controversy. 

§  1751.  "  We  do  not,  however,  profess  to  place  any  implicit 
reliance  upon  the  distinction  which  has  here  been  stated,  and  en- 
deavored to  be  illustrated.  It  has  the  rather  been  brought  into 
view  in  deference  to  the  legislative  opinion,  which  has  so  long 
acted  upon  and  enforced  this  distinction.  But  there  is,  certainly, 
vast  weight  in  the  argument  which  has  been  urged,  that  the  con- 
stitution is  imperative  upon  congress  to  vest  all  the  judicial 
power  of  the  United  States  in  the  shape  of  original  jurisdiction 
in  the  supreme  and  inferior  courts,  created  under  its  own  author- 
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ity.  At  all  events,  whether  the  one  constraction  or  the  other 
prevail,  it  is  manifest,  that  the  judicial  power  of  the  United 
States  is  unavoidably,  in  some  cases,  exclusive  of  all  state  au- 
thority, and  in  all  others,  may  be  made  so  at  the  election  of  con* 
gress.  No  part  of  the  criminal  jurisdiction  of  the  United  States 
can,  consistently  with  the  constitution,  be  delegated  to  state  tri- 
bunals. The  admiralty  and  maritime  jurisdiction  is  of  the  same 
exclusive  cognizance ;  and  it  can  only  be  in  those  cases,  'where, 
previous  to  the  constitution,  state  tribunals  possessed  jurisdic- 
tion independent  of  national  authority,  that  they  can  now  consti- 
tutionally exercise  a  concurrent  jurisdiction.  Congress,  through- 
out the  judicial  act,  and  particularly  in  the  9th,  11th,  and  13th 
sections,  have  legislated  upon  the  supposition,  that  in  all  the 
cases  to  which  the  judicial  power  of  the  United  States  extended, 
they  might  rightfully  vest  exclusive  jurisdiction  in  their  own 
courts."  ^ 

§  1752.  The  Federalist  has  spoken  upon  the  same  subject  in 
the  following  terms :  "  The  only  thing  in  the  proposed  constitu- 
tion, which  wears  the  appearance  of  confining  the  causes  of  fed- 
eral cognizance  to  the  federal  courts,  is  contained  in  this  passage: 
'  The  judicial  power  of  the  United  States  shall  be  vested  in  one 
supreme  court,  and  in  such  inferior  courts  as  the  congress  shall 
from  time  to  time  ordain  and  establish.'  This  might  either  b^ 
construed  to  signify,  that  the  supreme  and  subordinate  courts  of 
the  union  should  alone  have  the  power  of  deciding  those  causes 
to  which  their  authority  is  to  extend  ;  or  simply  to  denote,  that 
the  organs  of  the  national  judiciary  should  be  one  supreme  court, 
and  as  many  subordinate  courts  as  congress  should  think  proper 
to  appoint;  in  other  words,  that  the  United  States  should  exer- 
cise the  judicial  power  with  which  they  are  to  be  invested, 
through  one  supreme  tribunal,  and  a  certain  number  of  inferior 
ones,  to  be  instituted  by  them.  The  first  excludes,  the  last  ad- 
mits the  concurrent  jurisdiction  of  the  state  tribunals ;  and  as  the 
first  would  amount  to  an  alienation  of  state  power  by  implica- 
tion, the  last  appears  to  me  the  most  defensible  construction. 

§  1753.  "  But  this  doctrine  of  concurrent  jurisdiction,  is  only 
clearly  applicable  to  those  descriptions  of  causes,  of  which  the 
state  courts  had  previous  cognizance.  It  is  not  equally  evident 
in  relation  to  cases  which  may  grow  out  of,  and  be  peculiar  to, 


1  Sec  Waring  v.  Clarke,  5  Howard,  S.  C.  R.  441. 
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the  constitution  to  be  established :  for  not  to  allow  the  state 
courts  a  right  of  jurisdiction  in  such  cases,  can  hardly  be  consid- 
ered as  the  abridgment  of  a  preexisting  authority.  I  mean  not, 
therefore,  to  contend  that  the  United  States,  in  the  course  of  leg- 
islation upon  the  objects  intrusted  to  their  direction,  may  not 
commit  the  decision  of  causes  arising  upon  a  particular  regula- 
tion to  the  federal  courts  solely,  if  such  a  measure  should  be 
deemed  expedient ;  but  I  hold  that  the  state  courts  will  be  di- 
vested of  no  part  of  their  primitive  jurisdiction  further  than  may 
relate  to  an  appeal.  And  I  am  even  of  opinion,  that  in  every 
case  in  which  they  were  not  expressly  excluded  by  the  future 
acts  of  the  national  legislature,  they  will  of  course  take  cogni- 
zance of  the  causes  to  which  those  acts  may  give  birth.  This  I 
infer  from  the  nature  of  judiciary  power,  and  from  the  general 
genius  of  the  system.  The  judiciary  power  of  every  government 
looks  beyond  its  own  local  or  municipal  laws,  and  in  civil  cases, 
lays  hold  of  all  subjects  of  litigation  between  parties  within  its 
jurisdiction,  though  the  causes  of  dispute  are  relative  to  the  laws 
of  the  most  distant  part  of  the  globe.  Those  of  Japan,  not  less 
than  of  New  York,  may  furnish  the  objects  of  legal  discussion 
to  our  courts.  When  in  addition  to  this  we  consider  the  state 
governments,  and  the  national  governments,  as  they  truly  are,  in 
the  light  of  kindred  systems,  and  as  parts  of  one  whole,  the  infer- 
ence seems  to  be  conclusive,  that  the  state  courts  would  have  a 
concurrent  jurisdiction  in  all  cases  arising  under  the  laws  of  the 
union,  where  it  was  not  expressly  prohibited.-'^ 

§  1754.  It  would  be  difficult,  and  perhaps  not  desirable,  to  lay 
down  any  general  rules  in  relation  to  the  cases,  in  which  the 
judicial  power  of  the  courts  of  the  United  States  is  exclusive  of 
the  state  courts,  or  in  which  it  may  be  made  so  by  congress, 
until  they  shall  be  settled  by  some  positive  adjudication  of  the 
supreme  court  That  there  are  some  cases  in  which  that  power 
is  exclusive,  cannot  well  be  doubted ;  that  there  are  others,  in 
which  it  may  be  made  so  by  congress,  admits  of  as  little  doubt ; 
and  that  in  other  cases  it  is  concurrent  in  the  state  courts,  at 
least  until  congress  shall  have  passed  some  act  excluding  the 
concurrent  jurisdiction,  will  scarcely  be  denied.^     It  seems  to  be 


1  Sec  the  Federalist,  No.  82  ;  Id.  81. 

«  See  Cohens  v.  Virginia,  6  Wheat.  R.  396,  397 ;  2  Elliot's  Debates,  380,  381.     See 
11  Wheat.  R.  472,  note;  Bawle  on  Const,  ch.  21 ;  l^Kent's  Comm.  Lect.  18,  p.  370,. 
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of  ifeawr^  of  the  United  States 
in  aQ  Bises  arising  under 
o(  xhe  Uiuted  States ;  Mn  ali 
pnbfic  minlstent,  and   con- 
JkoTf)  of  admiralty  and 
>  whicfa  the   United 
i  between  two  or  more 
Uie  and  dtizeoa  of  another 
[  between  a  ?tate  and  foreign  states, 
ccSk*     And  it  b  only  in  tboee  cases  where,  pre- 
wlitnlion,  atebe  *"*""■'■  possessed  jurisdiction, 
it  they  can  now  constitution- 
Congress,  indeed,  in  the 
f  Act  Ql  1730,  (etu  aO,  I  9, 11, 13,)  have  manifestly  leg. 
the  aappaaitioa,  tint.  In  all  cases,  to  whicli  the  ja- 
power  of  ibe  United  States  extends,  they  might  rightfcdly 
exdosTe  jorisdictioQ  in  their  own  courts.* 
'o5l  It  is  a  far  more  difficult  point,  to  af&rm  the  right  of 
u>  Tcat  in  any  sate  coon  any  part  of  tbe  jndicial  power 
by  the  coRstituuon  to  the  national  government.     Con- 


1  CoifjB  I.  ITryiJiici.  6  Wb«L  R.  3M,  397  ;  E<MiHm  t.  itoorr,  5  Wheat.  R.  SS  to 
» ;  Id-  69,  Tl  ;  Somm  r.  it-jbmrj,  S  Wheat.  R.  1  ;  iAy  t.  GdUtm,  3  Wheat,  E,  StS, 
311. 

*  The  Fedoalist,  Ko.  B! ;  ibrtin  r.  Biater,  1  Whest.  B.  336, 337 ;  ante,  i  1673, 

■  Sm  S  EUiol'i  DebM«S,  380  ;  Coicmi  x.  rirginh,  6  Wbeat.  R.  396,  397  ;  MartiM  T. 
HiattT,  I  Wheat  R.  337,  373 ;  Eoutttm  T.  Mocre,  5  Wheat.  R.  <9 ;  Uaited  Slata  T. 
Beraiu,  3  Wheat.  R.  387  ;  OJile,  TOl.  ii.,  t  1671 ;  (^dai  T.  Stnadtrt,  IS  WheU.  R.  378, 
Jt^DsoD,  J. :  Jamify  r.  Caluml>iaa  /u.  Co.,  10  Wheat.  R.  41S. 

*  See  1  Tacker"*  Black.  Comm.  App.  181,  18»,  183;  I  Kent'i  Comm.  LecL  18,  p. 
»0,  &c.  (2  edit.  p.  395  to  404). 

»  J/artirtT.  Hatarr,  I  Wheal.  R.  336,  337 ;  The  Fedetilin.So.  a7,No.  83;  Awem 
T.  Moon,  5  Wheat.  R.  49. 

*  Ibid.  See  I  Petera'e  Snp.  Ct.  R.  138,  139,  130,  per  JohQwn,  J.;  Ei partt  Cain- 
to,  1  Wash.  Cir.  R.  232.  It  would  seem,  upon  the  cammoD  priaciplet  of  tbe  laws  id 
natiaDi,  ai  ships  of  war  of  a  government  are  deemed  to  be  under  tbe  eKcltuire  domin- 
ion and  BOTereignlj  of  their  own  government,  wheiVTer  they  may  be,  and  that  enjoy 
an  extrsicrritorial  immnnily,  (hat  crimes  committed  on  board  of  ships  of  war  of  the 
United  States,  in  port,  aa  well  u  at  sea,  are  cxeluaiycly  cc^iiable  aod  panishaUe  by 
the  Uniced  Stales.  This  rery  point  arow  in  l/niled  Slates  v.  Herons,  (3  Wheat.  R 
836,388);  bat  it  was  not  decided.  The  resnlt  of  thai  trinl,  howcTer,-Bhowod  ihegen- 
eial  opinion,  that  the  stat«  coarti  had  no  jnrisdiction ;  as  the  law  officer*  of  the  siaia 
AMBiwd  W  Ijffcfj  "ftw  the  decision  in  the  supreme  court  of  the  United  Sutea. 
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gress  may,  indeed,  permit  the  state  courts  to  exercise  a  concur- 
rent jurisdiction  in  many  cases;  but  those  courts  then  derive  no 
authority  from  congress  over  the  subject-matter,  but  are  simply 
left  to  the  exercise  of  such  jurisdiction,  as  is  conferred  on  them 
by  the  state  constitution  and  laws.  There  are,  indeed,  many 
acts  of  congress,  which  permit  jurisdiction  over  the  offences 
therein  described,  to  be  exercised  by  state  magistrates  and 
courts;  but  this  (it  has  been  said  by  a  learned  judge,^)  is  not, 
because  such  permission  wjs  considered  to  be  necessary,  under 
the  constitution,  to  vest  a  concurrent  jurisdiction  in  those  tribu- 
nals ;  but  because  the  jurisdiction  was  exclusively  vested  in  the 
national  courts  by  the  judiciary  act;  and  consequently  could  not 
be  otherwise  executed  by  the  state  courts.  But,  he  has  added, 
"for  I  hold  it  to  be  perfectly  clear,  that  congress  cannot  confer 
jurisdiction  upon  any  courts,  but  such  as  exist  under  the  consti- 
tution and  laws  of  the  United  States ;  although  the  state  courts 
may  exercise  jurisdiction  in  cases  authorized  by  the  laws  of  the 
state,  and  not  prohibited  by  the  exclusive  jurisdiction  of  the  fed- 
eral courts."  This  latter  doctrine  was  positively  affirmed  by  the 
supreme  court  in  Martin  v.  Hunter ;  ^  a.nd  indeed  seems,  upon 
general  principles,  indisputable.  In  that  case,  the  court  said, 
"congress  cannot  vest  any  portion  of  the  judicial  power  of  the 
United  States,  except  in  courts  ordained  and  established  by 
itself."3 

§  1756.   In    regard    to    jurisdiction   over  crimes   committed 
against  the  authority  of  the  United    States,  it  has  been  held, 


^  Mr.  Justice  Washington  in  Houston  v.  Moore,  5  Wkeat.  R.  27, 28 ;  The  Federalist, 
No.  27 ;  Id.  No.  92. 

2  1  Whcaton's  R.  330.     See  1  Kent's  Coram.  Lect.  18,  p.  375,  (?d  edit.  p.  400). 

•  Ibid.  See  also  Houston  v.  Moore,  5  Wheat.  R.  68, 69.  See  1  Kent's  Coram.  Lect. 
18,  p.  375,  &c.  (2  edit.  p.  400  to  404).  The  Federalist  (No.  81)  seems  faintlj  to  con- 
tend, that  congress  might  vest  the  jurisdiction  in  the  state  conrts,  "  to  confer  apon  the 
existing  courts  of  the  several  states,  tJio  power  of  determining  such  causes,  would,  per- 
haps,  be  as  much  to '  constitute  tribunals,'  as  to  create  new  courts  with  the  like  power." 
But  how  is  this  reconcilable  with  the  context  of  the  constitution  ?  **  The  judicial  pow- 
er of  the  United  States  shall  bo  vested  in  one  supreme  court,  and  in  such  inferior  courts, 
as  congress  may,  from  time  to  time,  ordain  and  establish.  The  judges  both  of  the  su- 
preme and  inferior  courts,  shall  hold  their  offices  during  good  behavior,"  etc.  Are  not 
these  judges  of  the  inferior  courts  the  same,  in  whom  the  jurisdiction  is  to  be  vested  ? 
Who  are  to  appoint  them  1  Who  are  to  paj  their  salaries  ?  Can  their  compensation 
be  diminished?  All  these  questions  must  be  answered  with  reference  to  the  same 
judges,  that  is,  with  reference  to  judges  of  the  supreme  and  inferior  courts  of  the  Uni- 
ted States,  and  not  of  state  courts.    See  also  The  Federalist,  No.  45. 
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that  no  part  of  this  jurisdiction  can,  consistently  with  the  consti- 
tutioM,  be  delegated  to  state  tribunals.^  It  is  true,  that  congress 
has,  in  various  acts,  conferred  the  right  to  prosecute  for  ofTences, 
penalties,  and  forfeitures,  in  the  state  courts.  But  the  latter 
have,  in  many  instances,  declined  the  jurisdiction,  and  asserted 
its  unconstitutionality.  And  certainly  there  is,  at  the  present 
time,  a  decided  preponderance  of  judicial  authority  in  the  state 
courts  against  the  authority  of  congress  to  confer  the  power.^ 

§  1757.   In  the  exercise  of  the  jurisdiction  confided    respec- 
tively to  the  state  courts,  and  those  courts  of  the  United  States, 
(where  the  latter  have  not  appellate  jurisdiction,)  it  is  plain,  that 
neither  can  have  any  right  to  interfere  with,  or  control,  the  opera- 
tions of  the  other.     It  has  accordingly  been  settled,  that  no  state 
court  can  issue  an  injunction  upon  any  judgment  in  a  court  of 
the  United  States ;  the  latter  having  an  exclusive  authority  over 
its  own  judgments  and  proceedings.^     Nor  can  any  state  court, 
or  any  state  legislature,  annul  the  judgments  of  the  courts  of  the 
United  States,  or  destroy  the  rights  acquired  under  them;*  nor 
in  any  manner  deprive  the  supreme  court  of  its  appellate  jurisdic- 
tion;^ nor  in  any  manner  interfere  with,  or  control  the  process 
(whether  mesne  or  final)  of  the  courts  of  the  United  States  ;*  nor 
prescribe  the  rules  or  forms  of  proceeding,  nor  effect  of  process, 
in  the  courts  of  the  United  States ;"  nor  issue  a  mandamus  to  an 
oflicer  of  the  United  States,  to  compel  him  to  perform  duties, 
devolved   on    him   by   the   laws   of  the    United  States.®     And 
although  writs  oi  habeas  corpus  have  been  issued  by  state  judges. 


^  Mxiitin  r.  JltuiUr,  1  WTicat.  R.  337 ;  Houston  r.  Moore,  5  Wheat.  R.  35,  69,  71, 

•J  Soo  Sci^ant  on  Const.  Law,  ch.  27,  (ch.  28) ;  United  States  v.  Campbell,  6  Hall's 
Law  Jour.  113  ;  I'nited  States  t.  Lathrop,  17  John.  R.  5  ;  Coruth  v.  Freeiy,  Virginia 
Cases,  321  ;  A7y  v.  Pt'ck;  7  Connecticut  R.  239;  1  Kent's  Comm.  Lect,  18,  p.  370, 
&o.  (2(1  edit.  p.  395  to  404).  But  see  1  Tucker's  Black.  Comm.  App.  181, 182 ;  Rawle 
on  Const,  cli.  21. 

»  McKim  V.  Voorhis,  7  Cranch's  R.  279;  1  Kent's  Comm.  Lect.  19,  p.  382  to  387, 
(2(1  edit.  409  to  412). 

*  United  States  v.  Pders,  .5  Cranch,  115;  s.  c.  2  Petera's  Cond.  R.  202;  1  Kent's 
Comm.  Lect.  19,  p.  382,  &c.  (2  edit.  p.  409,  &c.). 

^  Wihon  V.  Mason,  1  Cranch,  94 ;  s.  c.  1  Petcrs's  Cond.  R.  242 ;  I  Kent's  Comm. 
Lect.  19,  p.  382,  (2  edit.  409). 

«  Unital  SttUes  v.  Wilson,  8  Wheat.  R.  253. 

7  Wmjman  v.  Southard,  10  Wheat.  R.  1,  21,  22;  Bank  of  the  Uniied  States  ▼.  Hoi- 
sted, 10  Wheat.  R.  51. 

8  McClung  v.  SiUiman,  6  Wheat.  R.  598. 
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and  state  courts,  in  cases  where  the  party  has  been  in  custody 
under  the  authority  of  process  of  the  courts  of  the  United  States, 
there  has  been  considerable  diversity  of  opinion,  whether  such 
an  exercise  of  authority  is  constitutional ;  and  it  yet  remains  to 
be  decided,  whether  it  can  be  maintained.^ 

§  1758.  Indeed,  in  all  cases  where  the  judicial  power  of  the 
United  States  is  to  be  exercised,  it  is  for  congress  alone  to  furnish 
the  rules  of  proceeding,  to  direct  the  process,  to  declare  the  nature 
and  effect  of  the  process,  and  the  mode  in  which  the  judgments, 
consequent  thereon,  shall  be  executed.  No  state  legislature  or 
state  court  can  have  the  slightest  right  to  interfere  ;  and  congress 
are  not  even  capable  of  delegating  the  right  to  them.  They  may 
authorize  national  courts  to  make  general  rules  and  orders,  for 
the  purpose  of  a  more  convenient  exercise  of  their  jurisdiction  ; 
but  they  cannot  delegate  to  any  state  authority  any  control  over 
the  national  courts.^ 

§  1759.  On  the  other  hand,  the  national  courts  have  no  author- 
ity (in  cases  not  within  the  appellate  jurisdiction  of  the  United 
States)  to  issue  injunctions  to  judgments  in  the  state  courts;^ 
or  in  any  other  manner  to  interfere  with  their  jurisdiction  or  pro- 
ce^ings.* 

'  §  1760.  Having  disposed  of.  these  points,  we  may  again  recur 
/^  to  the  language  of  the  constitution,  for  the  purpose  of  some  fur- 
ther illustrations.  The  language  is,  that  'Hhe  supreme  court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as  the  congress  shall 
make." 

§  1761.  In  the  first  place,  it  may  not  be  without  use  to  ascer- 
tain what  is  here  meant  by  appellate  jurisdiction ;  and  what  is 
the  mode  in  which  it  may  be  exercised.  The  essential  criterion 
of  appellate  jurisdiction  is,  that  it  revises  and  corrects  the  pro- 
ceedings in  a  cause  already  instituted,  and  does  not  create  that 


^  See  Seiigcant  on  Const.  Law,  ch.  27,  (ch.  28) ;  1  Kent's  Comm.  Lect.  18,  p.  375, 
(2d  edit.  p.  400).    Seo  1  Tncker's  Black.  Comm.  App.  291,  29^. 

a  Wajpnan  v.  Southard,  10  Wheat.  R.  1 ;  Palmer  v.  Allen,  7  Cranch,  R.  550 ;  GSh 
bons  V.  Offden,  9  Wheat  R.  207,  208 ;  Dank  of  the  United  States  r.  ffaUtead,  10  Wheat. 
R.  51. 

>  Diffgs  T.  WolcoU,  4  Cranch,  178.  See  1  lAnt*!  Comm.  Lect.  15,  p.  SOI,  (2d  edit. 
321). 

«  Ex  parte  Cabrera,  I  Wash.  Cir.  R.  232 ;  1  Kent's  Comm.  Lect  19,  p.  886,  (2d 
edit  p.  411,  412). 

48^  -■( 
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n  reference  to  jndlcial  tribunals,  an  appellate  jarisdio 
■  efore,  necessarily  implies,  that  the  subject-mailer  baa 
eady  iimtituted  in  and  acted  upon  by  some  other  coart, 
e  judgment  or  proceedings  are  to  be  revised.    This  appellate 
Jiclion  may  be  exercised  in  a  variety  of  forms,  and  indeed 
ny  ftirm  in  which  the  legislature  may  choose  to  prescribe;* 
,  still)  the  substance  must  exist,  before  the  form  can  be  ap* 
o  it.    To  operate  at  all,  then,  under  the  constitution  of  Uie 
iitcd  States,  it  is  not  sufficient  that  there  has  been  a  decision 
some  olticer  or  department  of  the  United  States  ;  it  must  be 
/  one  clothed  with  judicial  authority,  and  acting  in  a  judicial 
apacity.     A  power,  therefore,  conferred  by  congress  on  Ibe  bu- 
me  court,  to  issue  a  mandamus  to  public  oilicera  of  the  United 
ttes  generally,  is  not  warranted  by  the  constitution  ;  for  it  is, 
effect,  under  such  circumstances,  an  exercise  of  original  juris- 
diction.*   But  where  the  object  is  to  revise  a  judicial  proceeding, 
the  mode  is  wholly  immaterial ;  and  a  writ  of  habeas  corpus,  or 
mandamus,  a  writ  of  error,  or  an  appeal,  may  be  used,  as  the  leg- 
islature may  prescribe.' 

^  17G2.  The  most  usual  modes  of  exercising  appellate  juris- 
diction,  at  least  those  which  are  most  known  in  the  United  States, 
are  by  a  writ  of  error,  or  by  an  appeal,  or  by  some  process  of  re- 
moval of  a  suit  from  an  inferior  tribunal.  An  appeal  ia  a  process 
of  civil  law  origin,  and  removes  a  cause,  entirely  sabjecting  the 
fact  as  well  as  the  law,  to  a  review  and  a  re-trial.  A  writ  of  er- 
ror is  a  process  of  common  law  origin,  and  it  removes  nothing 
for  reexamination  but  the  law.^  The  former  mode  is  usually 
adopted  in  cases  of  equity  and  admiralty  jurisdictioD;  the  latta 
in  suits  at  common  law  tried  by  a  jury. 

§  1763.  It  is  observable,  that  the  language  of  the  constitutioii 
is,  that  "  the  supreme  court  shall  have  appellate  jurisdiction,  Aoji 
OS  to  law  and  fact."  This  provision  was  a  subject  of  no  small 
alarm  and  misconstruction  at  the  time  of  the  adoption  of  the 


I  Marbury  T.  Madinm,  I  Cranch,  It.  ITS,  176;  a.  c.  1  Pctcra'i  Cond.  R.  367,  !S>; 
The  Fidcraliat,  No.  81 ;  Wamn  y.  CHy  Camcit  of  Charlttini,  2  Petcra'i  Snp.  Cl.  B 
«i9. 

«  Ibitl.  ■  Ibid. 

•  Ibid.;   United  StatetT.  Hamilton.  3^a\\.\1  ;  £t  porfa  fiaUnmi,  4  Cranch,  B.  7' 
Ex  pant  Ktarary,  7  Wbwt.  B.'  3S  ;  Ex  paxit  Cram,  5  Pctcrs's  Sup.  Ct.  R.  190, 

'  WisBirt  V.  Dauchy.  3  Dull.  E.  321 ;  8.  c.  I  Pewrs's  Cond.  K.  144 ;  Cokaa  t.  I 
Sinia,  9  Wheal.  K.  409  to  413. 
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constitution  ;  as  it  was  supposed  to  confer  on  the  supreme  court, 
in  the  exercise  of  its  appellate  jurisdiction,  the  power  to  review 
the  decision  of  a  jury  in  mere  matters  of  fact,  and  thus,  in  eflfect, 
to  destroy  the  validity  of  their  verdict,  and  to  reduce  to  a  mere 
form  the  right  of  a  trial  by  jury  in  civil,  cases.  The  objection 
was  at  once  seized  hold  of  by  the  enemies  of  the  constitution  ; 
and  it  was  pressed  with  an  urgency  and  zeal  which  were  well- 
nigh  preventing  its  ratification.^  There  is  certainly  some  foun- 
dation in  the  ambiguity  of  the  language,  to  justify  an  interpreta- 
tion that  such  a  review  might  constitutionally  be  within  the  reach 
of  the  appellate  power,  if  congress  should  choose  to  carry  it  to 
that  extreme  latitude.^  But,  practically  speaking,  there  was  not 
the  slightest  danger  that  congress  would  ever  adopt  such  a 
course,  even  if  it  were  within  their  constitutional  authority ; 
since  it  would  be  at  variance  with  all  the  habits,  feelings,  and  in- 
stitutions of  the  whole  country.  At  least  it  might  be  affirmed, 
that  congress  would  scarcely  take  such  a  step,  until  the  people 
were  prepared  to  surrender  all  the  great  securities  of  theu*  civil, 
as  well  as  of  their  political  rights  and  liberties;  and,  in  such  an 
event,  the  retaining  of  the  trial  by  jury  would  be  a  mere  mock- 
ery. The  real  object  of  the  provision  was  to  retain  the  power  of 
reviewing  the  fact  as  well  as  the  law,  in  cases  of  equity  and  ad- 
miralty and  maritime  jurisdiction.'  And  the  manner  in  which  it 
is  expressed  was  probably  occasioned  by  the  desire  to  avoid  the 
introduction  of  the  subject  of  a  trial  by  jury  in  civil  cases,  upon 
which  the  convention  were  greatly  divided  in  opinion. 

§  1764.  The  Federalist  met  the  objection,  pressed  with  much 
earnestness  and  zeal  in  the  following  manner:  "  The  propriety  of 
this  appellate  jurisdiction  has  been  scarcely  called  in  question  in 
regard  to  matters  of  law ;  but  the  clamors  have  been  loud  against 
it,  as  applied  to  matters  of  fact  Some  well-intentioned  men  in 
this  state,  deriving  their  notions  from  the  language  and  forms, 
which  obtain  in  our  courts,  have  been  induced  to  consider  it  as 
an  implied  supersedure  of  the  trial  by  jury,  in  favor  of  the  civil 
law  mode  of  trial,  which  prevails  in  our  courts  of  admiralty,  pro- 

1  See  1  Elliot's  Debates,  121,  122 ;  2  Elliot's  Debates,  346, 380  to  410  ;  Ibid.  413  to 
427 ;  3  Elliot's  Debates,  139  to  157  ;  2  Amer.  Moseam,  425 ;  Ibid.  5^4 ;  Ibid.  540,  548, 
553;  3  Amer.  Musoiim,  419,  480;  1  Tack.  BlAck.  Comm.  App.  351. 

3  2  Elliot's  Debates,  318,  347, 419 ;  3  Elliot's  Debates,  140, 149 ;  Bawle  on  Const, 
eh.  10,  p.  135. 

>  3  Elliot's  Debates,  283. 
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bates,  and  chancery.  A  technical  sense  has  been  afjSxed  to  the 
term  '  appellate,'  which,  in  our  law  parlance  is  commonly  used 
in  reference  to  appeals  in  the  course  of  the  civil  law.  But  if  I 
am  not  misinformed,  the  same  meaning  would  not  be  given  to  it 
in  any  part  of  New  England.  There,  an  appeal  from  one  jury 
to  another  is  familiar  both  in  language  and  practice,  and  is  even 
a  matter  of  course,  until  there  have  been  two  verdicts  on  one 
side.  The  word  '  appellate,'  therefore,  will  not  be  understood  in 
the  same  sense  in  New  England,  as  in  New  York,  which  shows 
the  impropriety  of  a  technical  interpretation  derived  from  the 
jurivsprudence  of  a  particular  state.  The  expression,  taken  in  the 
abstract,  denotes  nothing  more  than  the  power  of  one  tribunal  to 
review  the  proceedings  of  another,  either  as  to  the  law,  or  fact,  or 
both.  The  mode  of  doing  it  may  depend  on  ancient  custom,  or 
legislative  provision  ;  in  a  new  government  it  must  depend  on 
the  latter,  and  may  be  with,  or  without  the  aid  of  a  jury,  as  may 
be  judged  advisable.  If,  therefore,  the  reexamination  of  a  fact, 
once  determined  by  a  jury,  should  in  any  case  be  admitted  under 
the  proposed  constitution,  it  may  be  so  regulated,  as  to  be  done 
by  a  second  jury,  either  by  remanding  the  cause  to  the  court  be- 
low for  a  second  trial  of  the  fact,  or  by  directing  an  issue  imme- 
diately out  of  the  supreme  court. 

§  1765.   "  But  it  does  not  follow  that  the  reexamination  of  a 
fact,  once  ascertained  by  a  jury,  will  be  permitted  in  the  supreme 
court.     Why  may  it  not  be  said,  with  the  strictest    propriety, 
when  a  writ  of  error  is  brought  from  an  inferior  to  a  superior 
court  of  law  in  this  state,  that  the  latter  has  jurisdiction  of  the 
fact,  as  well  as  the  law  ?     It  is  true,  it  cannot  institute  a  new 
inquiry  concerning  the  fact,  but  it  takes  cognizance  of  it,  as  it 
appears  upon  the  record,  and  pronounces  the  law  arising  upon  it. 
This  is  jurisdiction  of  both  fact  and  law;  nor  is  it  even  possible 
to  separate  them.     Though  the  common  law  courts  of  this  state 
ascertain  disputed  facts  by  a  jury,  yet  they  unquestionably  have 
jurisdiction  of  both  fact  and  law;  and  accordingly,  when   the 
former  is  agreed  in  the  pleadings,  they  have  no  recourse  to  a 
jury,  but  proceed  at  once  to  judgment.     I  contend,  therefore,  on 
this  ground,  that  the  expressions,  'appellate  jurisdiction,  both  as 
to  law  and  fact,'  do  not  necessarily  imply  a  reexamination  in  the 
supreme  court  of  facts  decided  by  juries  in  the  inferior  courts. 

§  1766.   "  The  following  train  of  ideas  may  well  be  imagined 
to  have  influenced  the  convention  in  relation  to  this  particular 
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provision.  The  appellate  jurisdiction  of  the  supreme  court,  it 
may  have  been  argued,  will  extend  to  causes  determinable  in 
different  modes,  some  in  the  course  of  the  common  latVj  others  in 
the  course  of  the  civil  law.  In  the  former,  the  revision  of  the  law 
only  will  be,  generally  speaking,  the  proper  province  of  the  su- 
preme court;  in  the  latter,  the  reexamination  of  the  fact  is  agree- 
able to  usage;  and  in  some  cases,  of  which  prize  causes  are  an 
example,  might  be  essential  to  the  preservation  of  the  public 
peace.  It  is  therefore  necessary  that  the  appellate  jnrisdiction 
should,  in  certain  cases  extend  in  the  broadest  sense  to  mat- 
ters of  fact.  It  will  not  answer  to  make  an  express  exception  of 
cases  which  shall  have  been  originally  tried  by  a  jury,  because  in 
the  courts  of  some  of  the  states  all  causes  are  tried  in  this  mode; 
and  such  an  exception  would  preclude  the  revision  of  matters  of 
fact,  as  well  where  it  might  be  proper,  as  where  it  might  be  im- 
proper. To  avoid  all  inconveniences,  it  will  be  safest  to  declare 
generally,  that  the  supreme  court  shall  possess  appellate  jurisdic- 
tion, both  as  to  law  and/ac/,  and  that  this  jurisdiction  shall  be 
subject  to  such  exceptions  and  regulations,  as  the  national  legisla- 
ture may  prescribe.  This  will  enable  the  government  to  modify 
it  in  such  a  manner,  as  will  best  answer  the  ends  of  public  jus- 
tice and  security. 

§  1767.  "  This  view  of  the  matter  at  any  rate  puts  it  out  of  all 
doubt,  that  the  supposed  abolition  of  the  trial  by  jury,  by  the  op- 
eration of  this  provision,  is  fallacious  and  untrue.  The  legisla- 
ture of  the  United  States  would  certainly  have  full  power  to 
provide,  that  in  appeals  to  the  supreme  court  there  should  be  no 
reexamination  of  facts,  where  they  had  been  tried  in  the  original 
causes  by  juries.  This  would  certainly  be  an  authorized  excep- 
tion ;  but  if,  for  the  reason  already  intimated  it  should  be  thought 
too  extensive,  it  might  be  qualified  with  a  limitation  to  such  causes 
only,  0.9  are  determinable  at  common  law  in  that  mode  of  trial."  ^ 

§  1768.  These  views,  however  reasonable  they  may  seem  to 
considerate  minds,  did  not  wholly  satisfy  the  popular  opinion ; 
and  as  the  objection  had  a  vast  influence  upon  public  opinion, 
and  amendments  were  proposed  by  various  state  conventions  on 
this  subject,  congress  at  its  first  session,  under  the  guidance  of 
the  friends  of  the  constitution,  proposed  an  amendment,  which 
was  ratified  by  the  people,  and  is  now  incorporated  into  the  con- 

1  The  Fedendist,  No.  81.    See  also  the  Federalist,  No.  83. 
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stitution.  It  is  in  these  words :  "  In  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
a  trial  by  jury  shall  be  preserved.  And  no  fact  tried  by  a  jury 
shall  be  otherwise  reexamined  in  any  court  of  the  United  States, 
than  aeeording  to  the  rules  of  the  common  law."  This  araend- 
nient  eom|)Ietely  struck  down  the  objection ;  and  has  secured 
the  right  of  a  trial  by  jury  in  civil  cases,  in  the  fullest  latitude  of 
the  common  law.^  Like  the  other  amendments,  proposed  by  the 
same  congress,  it  was  coldly  received  by  the  enemies  of  the  con- 
stitution, and  was  either  disapproved  by  them,  or  drew  from  them 
a  rehu'tant  acquiescence.^  It  weakened  the  opposition  by  taking 
away  one  of  the  strongest  points  of  attack  upon  the  constitution. 
Still  it  is  a  most  important  and  valuable  amendment ;  and 
plaees  upon  the  high  ground  of  constitutional  right  the  inestima- 
ble privilege  of  a  trial  by  jury  in  civil  cases,  a  privilege  scarcely 
inferior  to  that  in  crmiinal  cases,  which  is  conceded  by  all  to  be 
essential  to  political  and  civil  liberty.^ 


1  Sec  1  Tucker's  Black.  Comm.  App.  351  ;  Rawlc  on  Const,  ch.  10,  p.  135 ;  Bank 

ofllnmihon  v.  I.huWy,  2  Pcters's  R.  49'J,  S*J5. 

^  5  MarshaH's  Life  of  Washington,  ch.  3,  p.  209,  210. 

*  It  is  due  to  the  excellent  statesmen  who  framed  the  constitntion,  to  give  their 
reasons  for  the  omission  of  anj  provision  in  the  constitution,  Bccuring  the  trial  by  jniy 
in  civil  cases.  They  were  not  insensil)le  to  its  value ;  but  the  diversity  of  the  instita- 
tioiis  of  (liflcront  states  on  this  subject  comiK'lIcd  them  to  acquiesce  in  IcaWng  it  entirelj 
to  the  souinl  disciTtion  of  con«;n?ss.  The  Fedenilist,  No!  83,  has  given  an  elaborate 
l»nj»{  r  to  t!ie  subject,  wliicli  is  transcribed  at  large  as  a  monument  of  admirable  reasoning 
and  exulted  patriotism. 

'*  'riic  objection  to  tiie  plan  of  the  convention,  which  has  met  with  most  sncccss  in 
this  state,  is  relative  to  thv.  mint  of  a  ronstitultonal  provision  for  the  trial  by  jury  in  civil 
cases.  The  disin^renuous  form  in  which  this  objection  is  usually  stated,  has  been 
re|i('atodly  atlvcrtcd  to  and  exposed  ;  but  continues  to  be  pursued  in  all  the  conversations 
and  writings  of  the  oi)poncnts  of  the  j)lan.  The  mere  silence  of  the  constitution  in 
ro;;ard  to  civil  rnusps,  is  rci)re'i('nted,  as  an  abolition  of  the  trial  by  jur}' ;  and  the  decla- 
mations to  which  it  has  afforded  a  pretext,  arc  artfully  calculated  to  induce  a  persuasion, 
that  tiiis  ])retended  abolition  is  complete  and  universal ;  extending  not  only  to  every 
species  of  civil,  but  even  to  rrimiuol  causts.  To  argue  with  respect  to  the  latter,  wonld 
be  as  vain  and  fruitless  as  to  attempt  to  demonstrate  any  of  those  propositions,  which, 
by  their  own  intcnial  evidence,  force  conviction,  when  exj)rcssed  in  language  adapted  to 
convoy  their  meaning. 

"  With  R'gard  to  civil  causes,  subtleties  almost  too  contemptible  for  refutation  have 
been  employed  to  countenance  the  surmise,  that  a  thing,  which  is  only  not  providrdjbr, 
is  entirely  abolished.  Every  man  of  discernment  must  at  once  perceive  the  wide  difier- 
Qnvc  between  silence  and  abolition.  But,  as  the  inventors  of  this  fallacy  have  attempted 
to  support  it  by  certain  kgal  maxims  of  interj)retation,  which  they  have  per\'ertcd  from 
their  tnic  meaning,  it  may  not  be  wholly  useless  to  explore  the  ground  they  have  taken. 

"  The  maxims  on  which  they  rely,  arc  of  this  nature :  *  A  specification  of  particulari 
is  an  exclusion  of  generals ; '  or,  *  The  expression  of  one  tiling  is  the  exclusion  of 
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§  1769.    Upon  a  very  recent  occasion  the  true  interpretation 
and  extent  of  this  amendment  came  before  the  supreme  court  for 


another/  Honce,  say  they,  as  the  constitution  has  established  the  trial  by  jury  in  crimi- 
nal cases,  and  is  silent  in  respect  to  civil,  this  silence  is  on  implied  prohibition  of  trial 
by  jury,  in  regard  to  the  latter. 

"  The  rules  of  legal  interpretation  are  rules  of  common  sense,  adopted  by  the  courts  in 
the  construction  of  the  laws.  The  true  test,  therefore,  of  a  just  application  of  them,  is 
its  conformity  to  the  source  from  which  they  are  derived.  This  being  the  case,  let  mo 
ask,  if  it  is  consistent  with  common  sense  to  suppose  that  a  provision  obliging  the  legis- 
lative power  to  commit  the  trial  of  criminal  causes  to  juries,  is  a  privation  of  its  right 
to  authorize  or  permit  that  mode  of  trial  in  other  cases  ?  Is  it  natural  to  suppose,  that 
a  command  to  do  one  thing  is  a  prohibition  to  the  doing  of  another,  which  there  was  a 
previous  power  to  do,  and  which  is  not  incompatible  with  the  thing  commanded  to  be 
done  1  If  such  a  supposition  would  be  unnatural  and  unreasonable,  it  cannot  be 
rational  to  maintain  that  an  injunction  of  the  trial  by  jury,  in  certain  coses,  is  an  inter- 
diction of  it  in  others. 

"  A  power  to  constitute  courts  is  a  power  to  prescribe  the  mode  of  trial ;  and  conse- 
quently, if  nothing  was  said  in  the  constitution  on  the  subject  of  juries,  the  legislature 
would  be  at  liberty,  either  to  adopt  that  institution,  or  to  let  it  alone.  This  discretion  in 
regard  to  criminal  causes,  is  abridged  by  an  express  injunction ;  but  it  is  left  at  large  in 
relation  to  civil  causes,  for  the  very  reason  that  there  is  a  total  silence  on  the  subject. 
The  specification  of  an  obligation  to  try  all  criminal  causes  in  a  particular  mode, 
excludes  indeed  the  obligation  of  employing  the  same  mode  in  civil  causes,  but  does  not 
abridge  tfie  power  of  the  legislature  to  appoint  that  mode,  if  it  should  be  thought  proper. 
The  pretence,  therefore,  that  the  national  legislature  would  not  be  at  liberty  to  submit 
all  the  civil  causes  of  federal  cognizance  to  the  determination  of  juries,  is  a  pretence 
destitute  of  all  foundation. 

"  From  these  observations  this  conclusion  results,  that  the  trial  by  jury  in  civil  cases 
would  not  be  abolished ;  and  that  the  use  attempted  to  bo  made  of  the  maxims  which 
have  been  quoted,  is  contrary  to  reason,  and  therefore  inadmissible.  Even  if  these 
maxims  had  a  precise  technical  sense,  corresponding  with  the  ideas  of  those  who  employ 
them  upon  the  present  occasion,  which,  however,  is  not  the  case,  they  would  still  be 
inapplicable  to  a  constitution  of  government.  In  relation  to  such  a  subject,  the  natural 
and  obvious  sense  of  its  provisions,  apart  from  any  technical  rules,  is  the  true  criterion 
of  construction. 

"  Having  now  seen  that  the  maxims  relied  upon  will  not  bear  the  use  made  of  them, 
let  us  endeavor  to  ascertain  their  proper  application.  This  will  be  best  done* by 
examples.  The  plan  of  the  convention  declares  that  tlie  power  of  congress,  or,  in 
other  words,  of  the  ncUioncU  legislature,  shall  extend  to  certain  enumerated  cases.  This 
specification  of  particulars  evidently  excludes  all  pretension  to  a  general  legislative 
authority ;  because  an  affirmative  grant  of  special  powers  would  be  absurd,  as  well  as 
useless,  if  a  general  authority  was  intended. 

*'  In  like  manner,  the  authority  of  the  federal  judicature  is  declared  by  the  constitu- 
tion to  comprehend  certain  cases  particularly  specified.  The  expression  of  those  cases 
marks  the  precise  limits,  beyond  which  the  federal  courts  cannot  extend  their  jurisdic- 
tion ;  because  the  objects  of  their  cognizance  being  enumerated,  the  specification  would 
bo  nugatory,  if  it  did  not  exclude  all  ideas  of  more  extensive  authority. 

"  These  examples  are  sufficient  to  elucidate  the  maxims,  which  have  been  mentioned, 
and  to  designate  the  manner  in  which  they  should  be  used. 

"  From  what  has  been  said,  it  must  appear  unquestionably  true,  that  trial  by  jury  is  in 
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a  case  from    Loaisiamt,  where   the   question  was, 
>  aDpTeme  court  coald  eDlenaia  a  motioa  for  a  oew 


d  b;  Ibe  proposed  ronstitadon ;  and  il  it  •qnill]'  tnic  tlint  in  thow  roa> 
^mmmm  hawvco  indivijnals,  in  which  the  ^at  bodr  of  the  people  are  likelr  lo  ba 
immtmi,  Am  iwtiiattan  will  rcmnin  precisely  in  ibe  titDation  in  which  ii  is  pland  bj^ 
^iH«mMlImtion*.  Tho  fonniation  of  this  aMCftioD  b,  that  the  national  judiHaij 
«31  hn«  BO  alliance  of  thvm,  and  oT  coune  tbcf  will  mnain  deWnninable,  at  bcm- 
krfbn^  fcy  the  note  <imru  onlf,  nnd  in  the  manner  wfaidi  Ihe  •tale  ransiitations  and 
hw*  pteaaibc.  All  land  cnuses,  exi^pt  where  claims  under  ibe  gnna  of  diffotnt 
^Wa  ome  into  i|umUon,  *Oil  all  other  controTcrsiea  between  the  <Hciien9  of  the  nine 
■CM^onkaaiibcro  th«;r  dnpond  upon  ponicive  vioUtionsof  tbcuiidea  of  anion,  b^aftt 
of  (be  (IMe  IcjjisUlitrei,  irlU  belong  cxclnsivel;'  to  the  jorisdiclioa  of  the  itaie  iribanaU. 
AdJ  10  this,  thai  adtninltj'  eaoMin,  and  almost  nil  those,  irbich  an  of  cijailT  jurisdiction, 
«ra  detenninalila  ondor  imr  own  govemmcnt,  withont  Ibe  inierventian  of  a  jnri ;  and 
Oe  infereDCH  from  iho  whole  will  be,  ihat  this  inaiiintion  as  it  exists  with  as  at  prcsem, 
caniMit  posubl;  be  alTcclcd  lo  aay  great  oxloni  bj  the  proposed  alieratioD  in  onr  tyatem 

"  Hk  friends  and  ndversarics  of  the  plan  of  the  MUTtnlion,  if  thov  ngrce  in  noihinf 
Hm,  ronnr  at  least  in  iha  Tnlao  tbev  set  upon  the  Irinl  by  jnry ;  or,  if  thcic  ii  any  difTor- 
•Are  between  tliem,  il  nmitista  in  ihis  :  the  former  rej^rd  it  as  a  valuable  Mlc)^uard  la 
libcRir  1  the  latter  rcprescnl  it  as  tlio  very  palUdium  of  free  eovEniraeni.  For  mx  own 
|Mn.  the  more  the  operation  oFtho  instimdon  baa  fnllen  nndermy  oWrration,  theiDon 
naaon  I  hare  dijcovercd  for  holding  il  in  bi^  eslimalion ;  and  it  would  bo  altogether 
■Dperflnous  id  examine  to  what  extent  it  deserves  to  be  esteemed  asefol,  or  essmtial  in 
Kl^uetentativv  republic,  or  how  much  more  merit  il  mar  be  Mititlcd  lo,  a«  a  defence 
against  the  oppresBions  of  an  beroilllnry  iiionnreh,  ibiin  m  a  barrier  to  the  tyrnniiy  of 
popular  magistrates  in  a  popular  government.  DiscuMions  of  this  kind  would  ba  mm 
cnrions,  than  henctleinl,  as  all  are  satisHed  of  the  utility  of  the  inatitutioD,  and  of  IM 
friendly  aspect  to  liberty.  But  t  must  Rcknowlcd(;o,  that  I  cannot  readilj  discern  Ae 
inseparable  eonncction  between  the  exieicnce  of  liberty  and  the  trial  by  jury  in  dTil 
cases.  Arbitrary  impeaehments,  arbitrary  methods  of  proseenling  pi«tended  offinoet, 
'  arbilnuy  punisbmcnls  upon  arbitrary  convictions,  have  ever  appeared  lo  me  the  great 
engines  of  judicial  despotism ;  and  all  these  have  relation  to  criminal  pnteeediags.  The 
trial  bj  jury  in  criminal  cases,  aided  bj  the  habfiu  atrpat  hcI,  seems  therefore  to  be  alone 
concerned  in  die  question.  And  both  of  these  are  provided  for  in  the  most  ample  man- 
ner in  the  plan  of  the  convention. 

"  It  has  been  ob<ierve<I  that  trial  by  jury  is  a  safeguard  against  an  oppreesive  exerciM 
of  the  power  of  taxation.    This  observation  deserves  to  he  canvassed. 

"  It  is  evident  that  it  can  have  no  influence  upon  the  legislature,  in  regard  to  the 
ammnl  of  the  taxes  to  be  laid,  to  the  ebjecu  npon  which  ihey  are  to  he  Imposed,  or  to 
the  nile  by  which  they  arc  to  be  apportioned.  If  it  can  have  any  influonee,  therefore,  it 
must  bo  upon  the  mode  of  collcciion,  and  the  conduct  of  the  offlccra  intnuted  with  tbe 
execution  of  the  revenue  laws. 

"  As  lo  the  mode  of  collection  in  this  ilate  under  our  own  constitution,  ibe  trial  by 

jury  is  in  most  cases  oat  of  use.    The  taxes  are  usually  levied  by  the  more  summary 

proceeding  of  distress  and  sale,  "s  in  coses  of  rent.    And  it  is  acknowledged  on  alt 

hands  that  this  is  essenlial  lo  the  efficacy  of  the  revenue  laws.   The  dilatory  course  of  a 

L     trial  at  law  to  recover  the  t»\ee  imposed  on  individuals,  would  ncilher  snit  the  exigen- 

^^iMAi^O^llb  nor  promote  iho  convenience  of  the  citizens.  It  would  often  occasion 
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trial,  and  reexamine  the  facts  tried  by  a  jury,  that  being  the  prac- 
tice under  the  local  law,  and  there  being  an  act  of  congress  au- 

an  accumulation  of  costs  more  burdensome  than  the  original  sum  of  the  tax  to  be 
levied. 

"  And,  as  to  the  conduct  of  the  officers  of  the  revenue,  the  provision  in  favor  of  trial 
by  jur}'  in  criminal  cases,  will  afford  the  desired  security.  Wilful  abuses  of  a  public 
authority,  to  the  oppression  of  the  subject,  and  every  species  of  official  extortion,  are 
offences  against  the  government ;  for  which,  the  persons  who  commit  them,  may  be 
indicted  and  punished  according  to  the  circumstance  of  the  case. 

**  The  excellence  of  the  trial  by  jury  in  civil  cases  appears  to  depend  on  circumstan- 
ces foreign  to  the  preservation  of  liberty.  The  strongest  argument  in  its  favor  is,  that 
it  is  a  security  against  corruption.  As  there  is  always  more  time  and  better  opportunity 
to  tamper  with  a  standing  body  of  magistrates,  than  with  a  jury  summoned  for  the 
occasion,  there  is  room  to  suppose  that  a  corrupt  influence  would  more  easily  find  its 
way  to  the  former  than  to  the  latter.  The  force  of  this  consideration  is,  however,  dimin- 
ished by  others.  The  sheriff,  who  is  the  summoner  of  ordinary  juries,  and  the  clerks  of 
courts,  who  have  the  nomination  of  special  juries,  ajre  tliemselvcs  standing  officers,  and, 
acting  individually,  may  be  supposed  more  accessible  to  the  touch  of  corruption  than 
the  judges,  who  are  a  collective  body.  It  is  not  difficult  to  see,  that  it  would  be  in  the 
power  of  those  officers  to  select  jurors,  who  would  serve  the  purpose  of  tlie  party  as 
well  as  a  corrupted  bench.  In  the  next  place,  it  may  be  fairly  supposed  that  there 
would  be  less  difficulty  in  gaining  some  of  the  jurors  promiscuously  taken  from  the 
public  mass,  than  in  gaining  men  who  had  been  chosen  by  the  government  for  their  - 
probity  and  good  character.  But,  making  every  deduction  for  these  considerations,  the 
trial  by  jury  must  still  be  a  valuable  check  upon  corruption.  It  greatly  multiplies  the 
impediments  to  its  success.  As  matters  now  stand,  it  would  be  necessary  to  corrupt 
both  court  and  jury ;  for  where  the  jury  have  gone  evidently  wrong,  the  court  will  gen- 
erally grant  a  new  trial ;  and  it  would  be,  in  most  cases,  of  little  use  to  practise  upon 
the  jury,  unless  the  court  could  be  likewise  gained.  Uerc,  then,  is  a  double  security ;: 
and  it  will  readily  be  perceived,  that  this  complicated  agency  tends  to  preserve  the  ■ 
purity  of  both  institutions.  By  increasing  the  obstacles  to  success,  it  discourages  • 
attempts  to  seduce  the  integrity  of  either.  The  temptations  to  prostitution,  which  the 
judges  might  have  to  surmount,  must  certainly  be  much  fewer,  while  the  cooperation  of  ' 
a  jury  is  necessary,  than  they  might  be  if  they  had  themselves  the  exclusive  determina- 
tion of  all  causes. 

"  Notwithstanding,  therefore,  the  doubts  I  have  expressed  as  to  the  essentiality  of  trial 
by  jury  in  civil  suits  to  liberty,  I  admit  that  it  is,  in  roost  cases,  under  proper  regnla-- 
tions,  an  excellent  method  of  determining  questions  of  property ;  and  that  on  this 
account  alone  it  would  be  entitled  to  a  constitutional  provision  in  its  favor,  if  it  were 
possible  to  fix  with  accuracy  the  limits  within  which  it  ought  to  be  comprehended. . 
This,  however,  is,  in  its  own  nature,  an  affair  of  much  difficulty ;  and  men,  not  blinded 
by  enthusiasm,  must  be  sensible,  that  in  a  federal  government,  which  is  a  composition 
of  societies,  whose  ideas  and  institutions  in  relation  to  the  matter  materially  vary  from  < 
each  other,  the  difficulty  must  be  not  a  little  augmented.    For  my  own  part,  at  every 
new  view  I  take  of  the  subject,  I  become  more  convinced  of  the  reality  of  the  obstacles, . 
which,  we  are  authoritatively  informed,  prevented  the  insertion  of  a  provision  on  this 
head  in  the  plan  of  the  convention. 

"  The  great  difllerence  between  the  limits  of  the  jury  trial  in  different  states,  is  not 
generally  understood.    And,  as  it  must  have  considerable  influence  on  the  sentence  we  • 
ought  to  pass  upon  the  omission  complained  of,  in  regard  to  this  point,  an  explanation ; 
of  it  is  necessary.    In  thiiS  state,  onr  judicial  establishments  resemble  more  nearly,  thanj 
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tliori/ini^  tlu»  courts  of  the  United  States  in  Louisiana  to  adopt 
tlie  Kural  pnirtii-e,  with  certain  limitations.     The  supreme  court 

ill  any  n:!nT,  tlio-.'*  oJ"  (in-at  IJrit.un.     Wc  liuvo  (*ourti<  of  common  low,  courts  of  pro- 
1>at«--.  (.ui:iln;;ii!i-..  i'l  rcrtaiii  iii:itt('r<:,  to  tlio  Fpirituiil  couru  in  Kn^lamlJ  a  court  of 
ndiiiiraltv,  uinl  a  mnrt  of  I'haihirv.     In  iht*  courtA  uf  common  law  onlv  the  trial  br 
jury  ]iii'vail>,  and  tlii>  with  >-iinu'  i-\ir|itiiins.     In  all  iho  othere,  a  single  jutl;;c  [irvfidcs, 
iMnl  [iiiK  riiN,  in  ;:iMKTal,  tiihv  r  aoonlin;;  ti»  ilic  couivo  of  the  canon,  or  civil  law,  with- 
on:  ill"  aid  of  a  jury.     In  Niw  Jrr^i-y  tlu-rc  i-J  a  «'oiirt  of  chancery,  ^\liioh  pnxrcods  like 
ours,  lint  neither  cinins  of  admiralty,  nur  of  pnjhntcs,  in  the  sense  in  which  these  IssX 
an-  <'<ta!>li^lM-d  with  u*.     In  that  ^tate,  the  ccmrts  of  common  law  have  the  co<,;nizaDce 
of  thii->r  (*auM-'(  whiih  witli  u-i  are  ditenninahlo  in  i ho  courts  of  admimltj  and  of  pro- 
hati'-;.  ami,  of  mnr'^i',  the  jury  trial  i*  niori-  c.\ti"n>ivi:  in  New  Jerec}*  than  in  New  York. 
In  IVnn-ylvania  thi-  \<,  iierhaps,  still  nion>  the  ra«e;  for  there  is  no  court  of  chancery 
in  that  state,  anil  it^  ronnnon  law  ronrts  have  ciiuity  jurisdiction.     It   has  a  coait  of 
udniiralty,  hut  none  of  prohates,  at  least  on  tlie  ])hin  of  ours.     Delaware  has,  in  thc«e 
n-Nperts,  inn'tatiil  iNnn-vlvania.     Maryland  apjiroarheit  more  nenrl}' to  New  York,  as 
doi'<  jiI<>o  Virizinia,  exeept  that  tlie  latter  has  a  plurality  of  cham'cllors.     Xorth  CarulioA 
liear-.  most  atlinity  to  Penu'-ylvania';  Soutli  Carolina  to  Virginia.      I  believe,  howcrrr, 
that  in  >onie  ol'tiio^e  states,  whieh  liave  di<«tinct  courts  of  admiralty,  the  causes  depend- 
in;:  in  tinin  an'  trialde  hy  jurie>.     In  (ieor^ia  there  are  none  but  common  law  coorts, 
nn-l  an  appeal,  of  rour>e,  lie-i  from  the  venliet  of  one  jury  to  another,  which  is  called  a 
speejiil  jury,  and  for  whieh  a  partieular  mode  of  a)>])ointment  in  markeil  out.     In  Con- 
ne  til  lit  thev  have  no  di.^tiiiet  courts,  eitlier  of  chancers*  or  of  admiralty,  ami  their  courti 
of  |in>]tate^  have  no  juriMlieiioii  of  eauses.     Their  common  law  coartii  have  admiralty, 
anil,  to  a  certain  extent,  eipiity  juri>dietion.     In  cases  of  im]K)nanco,  their  ^eucral 
asM'inhly  is  tlie  <»nly  court  of  chancery.     In  Connecticut,  therefore,  the  trial  by  jniy 
exti'Tids  in  jtrattirr  furtlier  than  in  any  other  state  yet  mentioned.     Ilbodc  Lsland  if,  I 
iMliexe,  in  thi-^  partiiular,  pretty  much  in  the  situation  of  Connecticut.     Mnssnchusccta 
ami   New  llaiM]i-liiri'.  in  re;:ard  to  the  hleiidin;;  of  law,  eipiily,  and  admiralty  J uri«>«Iic- 
tinn":,  an- in  a  similar  ]ip'dieament.     In  the  four  ea.-tem  States,  the  trial   by  jury  not 
only  ."laiiiN  upnu  a  ))n)ailer  foundation  than  in  the  other  i<tates,  hut  it  is  attended  with 
a  ]eeuliariiy  unknown,  in  ii>  full  extent,  to  any  of  them.     Thew  is  an  appeal,  o/'tvur^, 
frmii  line  jiirv  to  ;inoiiier,  till  there  ha>  heen  two  verdicts  out  of  three  on  one  side. 

••  rnun  tlii«i  sketch  it  ap|»ears  that  there  is  a  material  diversity,  as  well  in  the  modifi- 
catliiu  a-:  in  the  extent  of  the  institution  (if  trial  liy  jury  in  civil  cases,  in  the  several 
states;  and.  fniiii  iliis  fact,  the>e  ohvious  rcllections  How:  first,  that  no  ^cnenil  rule 
could  have  lii-»  n  lixed  n]MUi  hy  the  convention,  which  would  have  corTesjK>nded  with 
the  circumstances  of  all  the  states  ;  and,  secomlly,  that  more,  or  at  least  us  much,  mijrht 
have  LiiMi  ha/.anlcd  l>y  taking:  the  system  of  any  one  state  for  a  standard,  ns  by  omitting 
a  jirovisiun  altitLieiluT,  and  Icav  in;;  the  matter,  as  has  hocn  done,  to  le;;islativc  regiilntioD. 
" 'J'hc  projM»sitii'n<.  which  lia\e  heen  made  for  supplyiii^j^  the  omission,  have  rather 
Kcrveil  to  illustrate  than  to  ol»viate  the  ditlicultv  of  the  thin;;.     The  minority  of  I'enn- 
sylvania  have  junpiKed  this  mode  of  expR'ssion  for  the  purpose  :  'Trial  hy  jurj*  sholl 
he  as  heretofore  ;  *  and  this,  I  maintain,  wouhl  Ikj  inapjdicahle  and  indeterminate.     The 
I'liited  States,  in  their  collective  ea|)acity,  are  the  ohject  to  which  all  genera]  provis- 
ions in  the  <*()nstitution  must  he  ntiderstood  to  refer.     Now,  it  is  evident  that,  though 
trial  hv  jury,  with  various  limitations,  i>  known  in  each  state  individually,  yet  in  the 
I'liitcjl  Statc-i,  ii'i  >'<r//,  it  i-J.  strictly  >j)eakin;:,  unknown  ;  because  the  present  federal 
po\ eminent  has  m*  judiciary  ]iower  whatever ;  and,  consequently,  there  is  no  antece- 
dent e^talili«»liment  to  which  the  term  'hen'tofon*'  could  properly  relate.     It  would, 
therefore,  he  destitute  of  pivci-e  meanin;::,  and  inopcnitive  from  its  uncertainty. 
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held,  that  no  authority  was  given  by  the  act  to  reexamine  the 
facts ;  and  if  it  had  been,  an  opinion  was  intimated  of  the  most 


'*  As,  on  the  one  hand,  the  form  of  the  provision  would  not  fulfil  the  intent  of  its 
proposers,  so,  on  the  other,  if  I  apprehend  that  intent  rightly,  it  would  be  in  itself  inex- 
pedient. I  presume  it  to  be,  that  causes  in  the  federal  courts  should  be  tried  by  jury, 
if,  in  the  state  where  the  courts  sat,  that  mode  of  trial  would  obtain  in  a  similar  case  in 
the  state  (;ourts ;  that  is  to  say,  admiralty  causes  should  be  tried  in  Connecticut  by  a 
jury,  in  New  York  without  one.  The  capricious  operation  of  so  dissimilar  a  method 
of  trial  in  the  same  cases,  under  tlie  same  government,  is  of  itself  sufficient  to  indis- 
pose every  well-regulated  judgment  towards  it.  Whether  the  cause  should  be  tried 
with  or  without  a  jury,  would  depend,  in  a  great  number  of  cases,  on  the  accidental  sit- 
uation of  the  court  and  parties. 

"  But  this  is  not,  in  my  estimation,  the  greatest  objection.  I  feel  a  deep  and  delib- 
erate conviction,  that  there  are  many  cases  in  which  the  trial  by  jury  is  an  ineligible 
one.  I  think  it  so  particularly  in  suits  which  concern  the  public  peace  with  foreign 
nations  ;  that  is,  in  most  cases,  where  the  question  turns  wholly  on  the  laws  of  nations. 
Of  this  nature,  among  others,  are  all  prize  causes.  Juries  cannot  be  supposed  compe- 
tent to  investigations,  that  require  a  thorough  knowledge  of  the  laws  and  usages  of 
nations ;  and  they  will  sometimes  be  under  the  influence  of  impressions,  which  will  not 
suffer  them  to  pay  sufficient  regard  to  those  considerations  of  public  policy,  which  ought 
to  guide  their  inquiries.  There  would,  of  course,  be  always  danger  that  the  rights  of 
other  nations  might  be  infringed  by  their  decisions,  so  as  to  afford  occasions  of  reprisal 
and  war.  Though  the  true  province  of  juries  be  to  determine  matters  of  fact,  yet,  in 
most  cases,  legal  consequences  are  complicated  with  fact  in  such  a  manner,  as  to  ren- 
der a  separation  impracticable. 

"  It  will  add  great  weight  to  this  remark,  in  relation  to  prize  causes,  to  mention,  that 
the  method  of  determining  them  has  been  thought  worthy  of  particular  regulation,  in 
various  treaties  between  different  powers  of  Europe,  and  that,  pursuant  to  such  treaties 
they  are  determinable  in  Great  Britain,  in  the  last  resort,  before  the  king  himself  ih  his 
privy  council,  where  the  fact  as  well  as  the  law  undergoes  a  reexamination.  This 
alone  demonstrates  the  impolicy  of  inserting  a  fundamental  provision  in  the  constitu- 
tion, which  would  make  the  state  systems  a  standard  for  the  national  government  in  the 
article  under  consideration,  and  the  danger  of  encumbering  the  government  with  any 
constitutional  provisions,  the  propriety  of  which  is  not  indisputable. 

"  My  convictions  are  equally  strong,  that  great  advantages  result  from  the  separation 
of  the  ec^uity  from  the  law  jurisdiction  ;  and  that  the  causes  which  belong  to  the  former 
would  be  improperly  committed  to  juries.  The  great  and  primary  use  of  a  court  of 
equity  is,  to  give  relief  in  extraordinary  cas^s,  which  are  ercpptions  to  general  rules.  To 
unite  the  jurisdiction  of  such  cases  with  the  ordinary  jurisdiction,  must  have  a  tendency 
to  unsettle  the  general  rules,  and  to  subject  every  case  that  arises  to  a  tpecial  determi- 
nation ;  while  a  separation  between  the  jurisdictions  has  the  contrary  effect  of  rendering 
one  a  sentinel  over  the  other,  and  of  keeping  each  within  the  expedient  limits.  Besides 
this,  the  circumstances  that  constitute  cases  proper  for  courts  of  equity,  are,  in  many 
instances,  so  nice  and  intricate,  that  they  are  incompatible  with  the  genius  of  trials  by 
jury.  They  require  often  such  long  and  critical  investigation,  as  would  be  impractica- 
ble to  men  called  occasionally  from  their  occupations,  and  obliged  to  decide  before  they 
were  pcAnittcd  to  return  to  them.  The  simplicity  and  expedition,  which  form  the  dis- 
tinguishing characters  of  this  mode  of  trial,  rcquiro,  that  the  matter  to  be  decided  should 
be  reduced  to  some  single  and  obvious  point ;  while  the  litigations,  usual  in  chancery, 
frequently  comprehend  a  long  train  of  minute  and  independent  particulars. 

"  It  is  true,  that  the  separation  of  the  equity  from  the  legal  jurisdiction  is  peculiar  to 
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serious  doubts  of  its  constitutionality.     On  that   occasion  the 
court  said :  "  The  trial  by  jury  is  justly  dear  to  the  American  peo- 


the  Kn^jlish  system  of  jurisprudence ;  the  model,  which  has  been  followed  in  several  of 
the  states.  liut  it  is  ei]ually  true,  that  the  trial  by  jun'  has  been  ijnknown  in  every 
instance,  in  wliich  they  have  licen  united.  And  the  separation  is  essential  to  the  pres- 
ervation of  that  institution  in  its  pristine  purity.  The  nature  of  a  court  of  equity  will 
readily  ]iennit  the  extensi(m  of  its  jurisdiction  to  matters  of  law ;  but  it  is  not  a  little 
to  he  su-ipet'ied,  that  the  attempt  to  extend  the  jurisdiction  of  the  courts  of  law  to  mat- 
ters of  eijuity,  will  not  only  be  unproductive  of  the  advantages,  which  may  be  derived 
from  courts  of  chancery  on  the  ])lan  upon  which  they  are  established  in  this  state,  bat 
will  tend  gradually  to  change  the  nature  of  the  courts  of  law,  and  to  undermine  the 
;trial  by  jury,  by  introducing;  questions  too  complicated  for  a  decision  in  that  mode. 

"  Tlicse  apj)ear  to  l>e  conclusive  n-asons  np^ainst  incorporatinpf  the  systems  of  all  the 
•states,  in  the  formation  of  the  national  judiciary,  according  to  what  may  be  conjectured 
to  have  been  the  intent  of  the  Pennsvlvania  minority.    Let  us  now  examine,  how  Ikr 
the  proposition  of  Massachusetts  is  calculated  to  remedy  the  supposed  defect. 

'•  It  is  in  this  fonn  :  '  In  civil  actions  between  citizens  of  different  states,  cvcrv  Isfus 
of  fact,  arising;  in  actions  at  common  hue,  may  be  tried  by  a  jury,  if  the  parties,  or  either 

•  of  them,  request  it.' 

"  This,  at  best,  is  a  proposition  confined  to  one  description  of  causes  ;  and  the  infer- 
ence is  fair,  either  that  the  Massachusetts  convention  considered  that,  as  the  only  c\na 
of  federal  causes,  in  which  the  trial  by  jury  would  be  proper;  or,  that,  if  desirous  of  a 
more  extensive  i)rovisi()n,  they  found  it  impracticable  to  dcWse  one,  which  would  prop- 
erly answer  the  end.  If  the  first,  the  omission  of  a  regulation,  respecting  so  partial  an 
object,  can  never  be  considered,  as  a  material  imperfection  in  the  system.  If  the  last, 
it  affords  a  strong  corroboration  of  the  extreme  difficulty  of  the  thing. 

"  Rut  this  is  not  all.  If  we  advert  to  the  observations  already  made  respecting  the 
courts,  that  sul)sist  in  the  several  states  of  the  union,  and  the  different  powers  exercised 
by  them,  it  will  appear,  that  there  are  no  expressions  more  vague  and  indeterminate 
than  those,  which  have  been  employed  to  characterize  that  species  of  causes,  which  it  is 
intended  shall  be  entitled  to  a  trial  by  jury.  In  this  state,  the  boundaries  between  ac- 
tions at  common  law,  and  actions  of  eijuitablc  jurisdiction,  arc  ascertained  in  conform- 
ity to  the  rules,  which  prevail  in  England  upon  that  subject.  In  many  of  the  other 
states  the  boundaries  are  less  precise.  In  some  of  them  every  cause  is  to  be  tried  in  a 
court  of  cominon  law  ;  and  upon  that  foundation  every  action  may  be  considered,  as  an 
action  at  common  law,  to  be  determined  by  a  jury,  if  the  parties,  or  either  of  them, 

•  choose  it.  Hence,  the  same  irregularity  and  confusion  would  be  introduced  by  a  com- 
pliance with  this  proposition,  that  I  have  already  noticed,  as  resulting  from  the  rogala- 
tion  proj)osed  by  the  Pennsylvania  minority.  In  one  state  a  cause  would  receive  its 
determination  from  a  jury,  if  the  parties  or  either  of  them  requested  it;  but  in  another 
stale,  a  cause  exactly  similar  to  the  other  must  be  decided  without  the  intervention  of  a 
jury,  because  the  state  tribunals  varied,  as  to  common  law  jurisdiction. 

"  It  is  obvious,  therefore,  that  the  Massachusetts  proposition  cannot  operate,  as  a 
general  regulation,  until  some  uniform  plan,  with  respect  to  the  limits  of  common 
law  and  equitable  jurisdictions,  shall  be  adopted  by  the  different  states.  To  devise  a 
plan  of  that  kind  is  a  task  arduous  in  itself,  and  which  it  would  require  much  time  and 
reflection  to  mature.  It  would  be  extremely  difficult,  if  not  impossible,  to  sng^^etist  any 
general  regulation,  that  would  be  acceptable  to  all  the  states  in  the  union,  or  that  would 
perfectly  cjuadrate  with  the  several  state  institutions. 

"  It  may  be  asked,  why  could  not  a  reference  have  been  made  to  the  constitution  of 
tliis  state,  taking  that,  which  is  allowed  by  mc  to  be  a  good  one,  as  a  standard  lor  tho 
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pie.  It  has  always  been  an  object  of  deep  interest  and  solicitude, 
and  every  encroachment  upon  it  has  been  watched  with  great 

United  States  ?  I  auswcr,  that  it  is  not  very  probable  the  other  states  should  entertain 
the  same  opinion  of  our  institations,  which  we  do  ourselves.  It  is  natural  to  suppose, 
that  they  are  more  attached  to  their  own,  and  that  each  would  struggle  for  the  prefer- 
ence. If  the  plan  of  taking  one  state  as  a  model  for  the  whole,  had  been  thought  of  in  the 
convention,  it  is  to  be  presumed,  that  the  adoption  of  it  in  that  body  would  have  been 
rendered  difficult  by  the  predilection  of  each  representation  in  favor  of  its  own  govern- 
ment ;  and  it  must  be  uncertain,  which  of  the  states  would  have  been  taken  as  the 
model.  It  has  been  shown  that  many  of  them  would  be  improper  ones.  And  I  leave 
it  to  conjecture,  whether,  under  all  circumstances,  it  is  most  likely,  that  New  York,  or 
some  other  state  would  have  been  preferred.  But  admit,  that  a  judicious  selection  could 
have  been  effected  in  the  convention,  still  there  would  have  been  great  danger  of  jeal- 
ousy and  disgust  in  the  other  states,  at  the  partiality  which  had  been  shown  to  the  insti- 
tutions of  one.  The  enemies  of  the  plan  would  have  been  furnished  with  a  fine  pre- 
text for  raising  a  host  of  local  prejudices  against  it,  which  perhaps  might  have  haz- 
arded, in  no  inconsiderable  degree,  its  final  establishment. 

"  To  avoid  the  embarrassments  of  a  definition  of  the  cases,  which  the  trial  by  jury 
ought  to  embrace,  it  is  sometimes  suggested  by  men  of  enthusiastic  tempers,  that  a  pro- 
vision might  have  been  inserted  for  establishing  it  in  all  cases  whatsoever.  For  tliis,  I 
believe,  no  precedent  is  to  be  found  in  any  member  of  the  union ;  and  the  considera- 
tions which  have  been  stated  in  discussing  the  proposition  of  the  minority  of  Pennsyl- 
vania, must  satisfy  every  sober  mind,  that  the  establishment  of  the  trial  by  jury  in  all 
cases  would  have  been  an  unpardonable  error  in  the  plan. 

"  In  short,  the  more  it  is  considered,  the  more  arduous  will  appear  the  task  df  fash- 
ioning a  provision  in  such  a  form,  as  not  to  express  too  little  to  answer  the  purpose,  or 
too  much  to  be  advisable ;  or  which  might  not  have  opened  other  sources  of  opposition 
to  the  great  and  essential  object  of  introducing  a  firm  national  government. 

**  1  cannot  but  persuade  myself,  on  the  other  hand,  that  the  different  lights  in  which 
the  subject  has  been  placed  in  the  course  of  these  observations,  will  go  far  towards 
removing  in  candid  minds  the  apprehensions  they  may  have  entertained  on  the  point. 
They  have  tended  to  show,  that  the  security  of  liberty  is  materially  concerned  only  in 
the  trial  by  jury  in  criminal  cases,  which  is  provided  for  in  the  most  ample  manner  in 
the  plan  of  the  convention ;  that,  even  in  far  the  greatest  proportion  of  civil  cases,  those 
in  which  the  great  body  df  the  community  is  interested,  that  mode  of  trial  will  remain 
in  full  force,  as  established  in  the  state  constitutions,  untouched  and  unaffected  by  the 
plan  of  the  convention ;  that  it  is  in  no  case  abolished  by  that  plan ;  and  that  there  are 
great,  if  not  insurmountable  difficulties  in  the  way  of  making  any  precise  and  proper 
provision  for  it,  in  the  constitution  for  the  United  States. 

**  The  best  judges  of  the  matter  will  be  the  least  anxious  for  a  constitutional  estab- 
lishment of  the  trial  by  jury  in  civil  cases,  and  will  be  the  most  ready  to  admit,  that  the 
changes,  which  are  continually  happening  in  the  affairs  of  society,  may  render  a  differ- 
ent mode  of  determining  questions  of  property  preferable  in  many  cases,  in  which  that 
mode  of  trial  now  prevails.  .  For  my  own  part,  I  acknowledge  myself  to  be  conyinced, 
that  even  in  this  state  it  might  be  advantageously  extended  to  some  cases,  to  which  it 
does  not  at  present  apply,  and  might  as  advantageously  be  abridged  in  others.  It  is 
conceded  by  all  reasonable  men,  that  it  ought  not  to  obtain  in  all  cases.  The  exam- 
ples of  innovations,  which  contract  its  ancient  limits,  as  well  in  these  states  as  in  Great 
Britain,  afford  a  strong  presumption,  that  its  former  extent  has  been  found  inconven- 
ient ;  and  give  room  to  suppose,  that  future  experience  may  discover  the  propriety  and 
utility  of  other  exceptions.    I  suspect  it  to  be  impossible  in  the  nature  of  the  thing  to 
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jealonsy.  The  right  to  such  a  trial  U,  it  is  believed,  incorporated 
into  and  secured  in  every  state  constitution  in  the  union  ;  and  it 
is  found  in  the  conalitution  of  Loui.'^iaiia.  One  of  the  strongest 
objections,  originally  taken  against  the  constitution  of  the  United 
States,  was  the  want  of  an  express  provision  securing  the  right 
of  trial  by  jury  in  civil  cases.  As  soon  as  the  constitution  was 
adopted,  this  right  was  secured  by  the  seventh  amendment  of 
the  constitution  proposed  by  congress;  which  received  an  assent 
of  the  people  so  general,  as  to  establish  its  importance  as  a  fun- 
damental guarantee  of  the  rights  and  liberties  of  the  people. 
This  amendment  declares,  that,  "  in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved  ;  and  no  fact,  once  tried  by  a  jury, 
shall  be  otherwise  reiixamined  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law."  At  tbis  time 
there  were  no  states  in  the  union,  the  basis  of  whose  jurispru- 
dence was  not  essentially  that  of  the  common  law  in  its  widest 
meaning;  and  probably  no  states  were  contemplated,  in  which  it 
would  not  exist.  The  phrase,  'common  law,'  found  in  this 
clause,  is  used  in  contradistinction  to  equity,  and  admiralty,  and 
marirtme  jurisprudence.  The  constitution  had  declared,  in  the 
third  article,  'that  the  judicial  power  shall  extend  to  all  cases  in 
law  and  equity,  arising  under  this  constitution,  the  laws  of  the 

fix  iho  aalatary  point,  U  which  tlic  operation  of  Che  institution  ought  to  stop  ;  and  lldi 
Ib  with  mo  a  strong  urgument  for  leaving  the  mailer  to  tlio  ilisorclion  of  the  legial«tnie. 
"  Tliis  is  now  olcarl;  underslood  to  be  the  case  in  Great  Bricoin,  and  it  ia  equoltj  M 
in  the  state  of  Connecticut,  And  yet  it  maj  be  safely  afflnned,  Ihal  more  nomeniiu 
eneronchmciits  have  been  made  upon  the  trial  bji  jury  in  this  state  since  tfae  rerolutioi. 
thou(;h  provided  for  by  a  positive  artielo  of  our  constitution,  Chan  has  happened  in  the 
same  time  cither  in  Connecticut,  or  Great  Britain.    It  may  be  added,  that  thcw  en- 

'  croachincnts  have  geucrully  originated  with  Uic  men  who  endeavor  lo  pcivuade  the 
people,  they  are  the  warmcBt  defendeiB  of  popnlar  liberty,  but  who  have  rarely  gnlfenid 
-  constitutional  obstacles  to  arrest  ifacm  in  a  favorito  career.  The  truth  is,  th^t  the  gen- 
eral genius  of  a  government  ia  all  that  can  be  sabtantially  relied  upon  for  pennuient 

<  efTcets.  Particular  provisions,  Ihongh  not  iiUo^iher  (ueless,  bnvc  i'ur  ic^s  vinuo  and 
efBcucy  than  are  commonly  ascribed  lo  them  ;  and  the  want  of  tlietn  will  never  be  wilfa 
men  of  sound  discernment  a  decisive  objection  to  any  plan,  whicli  exhibil*  the  ludiig 
chomctcts  of  a  goijd  government. 

"  It  certainly  sounds  not  a  little  harsh  and  exirnoi-dinary  to  affirm,  thai  tbtn  k  at 
BCcuriiy  for  liberty  in  a  constitution,  which  cxprosfly  csiablishcs  atrial  liy  jwyiaq 
inal  cases,  beeanse  it  does  not  do  it  in  civil  alto;  while  it 
necticui,  which  has  been  always  regarded,  as  the  most  popnlar  U 

'  bo.tsl  of  no  constitutional  provision  for  either.' 
Elliot's  Debates,  346,  380  to  410;  Id.  413  to 

:  141, 153;  Id.  983,  aS4,  301,302. 


CH.  XXX Vm.]  JUDICIARY  —  JURISDICTION.  683 

United  States,  and  treaties  made,  or  which  shall  be  made  under 
their  authority,'  &c.,  and  *  to  all  cases  of  admiralty  and  maritime 
jurisdiction.^  ^  It  is  well  known,  that  in  civil  causes,  in  courts  of 
equity  and  admiralty,  juries  do  not  intervene ;  and  that  courts  of 
equity  use  the  trial  by  jury  only  in  extraordinary  cases  to  inform 
the  conscience  of  the  court.  When,  therefore,  we  find,  that  the 
amendment  requires,  that  the  right  of  trial  by  jury  shall  be  pre- 
served in  suits  at  common  law,  the  natural  conclusion  is,  that 
this  distinction  was  present  to  the  minds  of  the  framers  of  the 
amendment.  By  common  law  they  meant^  what  the  constitution 
denominated  in  the  third  article  'law;'  not  merely  suits,  which 
the  common  law  recognized  among  its  old  and  settled  proceed- 
ings, but  suits,  in  which  legal  rights  were  to  be  ascertained  and 
determined,  in  contradistinction  to  those,  in  which  equitable 
rights  alone  were  recognized,  and  equitable  remedies  were  ad- 
ministered ;  or  in  which,  as  in  the  admiralty,  a  mixture  of  public 
law,  and  of  maritime  law  and  equity,  was  often  found  in  the 
same  suit  Probably  there  were  few,  if  any,  states  in  the  union, 
in  which  some  new  legal  remedies  differing  from  the  old  common 
law  forms  were  not  in  use;  but  in  which,  however,  the  trial  by 
jury  intervened,  and  the  general  regulations  in  other  respects 
were  according  to  the  course  of  the  common  law.  Proceedings 
in  cases  of  partition,  and  of  foreign  and  domestic  attachment, 
might  be  cited,  as  examples  variously  adopted,  and  modified. 
In  a  just  sense,  the  amendment  then  may  well  be  construed  to 
embrace  all  suits,  which  are  not  of  equity  and  admiralty  jurisdic- 
tion, whatever  may  be  the  peculiar  form  which  they  may  assume 
to  settle  legal  rights.  And  congress  seem  to  have  acted  with 
reference  to  this  exposition  in  the  judiciary  act  of  1789,  ch.  20^ 
(which  was  contemporaneous  with  the  proposal  of  this  amend- 
ment); for  in  the  ninth  section  it  is  provided,  that  Hhe  trial  of 
issues  in  fact  in  the  district  courts  in  all  causes,  except  civil 
causes  of  admiralty  and  maritime  jurisdiction^  shall  be  by  jury;' 
and  in  the  twelfth  section  it  is  provided,  that '  the  trial  of  issues 
in  fact  in  the  circuit  courts  shall  in  all  suits,  except  those  of 
equity^  and  of  admiralty  and  maritime  jurisdiction,  be  by  jury.' 
And  again,  in  the  thirteenth  section,  it  is  provided,  that, '  the 
trial  of  issues  in  fact  in  the  supreme  court,  in  all  actions  at  law 
against  citizens  of  the  United  States,  shall  be  by  jury.' 

1  Ante,  4  1645,  1646. 
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§  1770.  "  But  the  other  clause  of  the  amendment  is  still  more 
imjiort'iiiit ;  and  we  read  it  as  a  substantial  and  indei>endent 
clause.  '  No  fact  tried  by  a  jury  shall  be  otherwise  ree.\aminable, 
in  any  court  of  the  United  States,  than  according  to  the  rules  of 
common  law.'  This  is  a  prohibition  to  the  courts  of  the  United 
States  to  reexamine  any  facts  tried  by  a  jury  in  any  other  man- 
ner. The  only  modes,  known  to  the  common  law,  to  reexamine 
such  facts,  are  the  granting  of  a  new  trial  by  the  court,  where  the 
issue  was  tried,  or  to  which  the  record  was  properly  returnable; 
or  the  award  of  a  venire  facias  de  novo  by  an  appellate  court,  for 
some  error  of  law,  which  intervened  in  the  proceedings.  The 
judiciary  act  of  1789,  oh.  20,  §  17,  has  given  to  all  the  courts  of 
the  United  States  '  power  to  grant  new  trials  in  cases,  where  there 
has  been  a  trial  by  jury,  for  reasons,  for  which  new  trials  have 
usually  been  granted  in  the  courts  of  law.'  And  the  appellate 
jurisdiction  has  also  been  amply  given  by  the  same  act  (^  22, 24,) 
to  this  court,  to  redress  errors  of  law;  and  for  such  errors  to  award 
a  new  trial  in  suits  at  law,  which  have  been  tried  by  a  jury. 

§  1771.  "  Was  it  the  intention  of  congress,  by  the  general 
language  of  the  act  of  1824,  to  alter  the  appellate  jurisdiction  of 
this  court,  and  to  confer  on  it  the  power  of  granting  a  new  trial 
by  a  retixaminalion  of  the  facts  tried  by  the  jury?  to  enable  it^ 
after  trial  by  jury,  to  do  that  in  respect  to  the  courts  of  the  Uni- 
ted States,  sitting  in  Louisiana,  which  is  denied  to  such  courts, 
sitting  in  all  the  other  states  in  the  union  ?  We  think  not  No 
general  words,  purporting  only  to  regulate  the  practice  of  a  par- 
ticular court,  to  conform  its  modes  of  proceeding  to  those  pre- 
scribed by  the  state  to  its  own  courts,  ought,  in  our  judgment,  to 
receive  an  interpretation,  which  would  create  so  important  an 
alteration  in  the  laws  of  the  United  States,  securing  the  trial  by 
jury.  Especially  ought  it  not  to  receive  such  an  interpretation, 
when  there  is  a  power  given  to  the  Inferior  court  itself  to  prevent 
any  discrepancy  between  the  state  laws,  and  the  laws  of  the  Uni- 
ted States ;  so  that  it  would  be  left  to  its  sole  discretion  to  super- 
sede, or  to  give  conclusive  effect  in  the  appellate  court  to  the 
verdict  of  the  jury. 

^  1772.  "  If,  indeed,  the  construction  contended  for  at  the  bar 
were  to  be  given  to  the  act  of  congesa,  we  entertain  the  most 
serious  doubts,  whether  it  would  not  be  unconstitutional.  No 
court  ought,  unless  the  terms  of  an  act  rendered  it  unfavorable, 
to  give  a  construction  to  it,  which  should  involve  a  violation. 
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however  unintentional,  of  the  constitution.  The  terms  of  the 
present  act  may  well  be  satisfied  by  limiting  its  operation  to 
modes  of  practice  and  proceeding  in  the  court  below,  without 
changing  the  effect  or  conclusiveness  of  the  verdict  of  the  jury 
upon  the  facts  litigated  at  the  trial.  Nor  is  there  any  incon- 
venience from  this  construction  ;  for  the  party  has  still  his  rem- 
edy, by  bill  of  exceptions,  to  bring  the  facts  in  review  before  the 
appellate  court,  so  far  as  those  facts  bear  upon  any  question  of  law 
arising  at  the  trial ;  and  if  there  be  any  mistake  of  the  facts,  the 
court  below  is  competent  to  redress  it,  by  granting  a  new  trial."^ 
§  1773.  The  appellate  jurisdiction  is  to  be  "  with  such  excep- 
tions and  under  such  regulations,  as  the  congress  shall  prescribe." 
But,  here,  a  question  is  presented  upon  the  construction  of  the 
constitution,  whether  the  appellate  jurisdiction  attaches  to  the 
supreme  court,  subject  to  be  withdrawn  and  modified  by  con- 
gress ;  or,  whether  an  act  of  congress  is  necessary  to  confer  the 
jurisdiction  upon  the  court.  If  the  former  be  the  true  construc- 
tion, then  the  entire  appellate  jurisdiction,  if  congress  should 
make  no  exceptions  or  regulations,  would  attach  proprio  vigore 
to  the  supreme  court.  If  the  latter,  then,  notwithstanding  the 
imperative  language-  of  the  constitution,  the  supreme  court  is 
lifeless,  until  congress  have  conferred  power  on  it.  And  if  con- 
gress may  confer  power,  they  may  repeal  it.  So  that  the  whole 
efficiency  of  the  judicial  power  is  left  by  the  constitution  wholly 
unprotected  and  inert,  if  congress  shall  refrain  to  act.  There  are 
certainly  very  strong  grounds  to  maintain,  that  the  language  of 
the  constitution  meant  to  confer  the  appellate  jurisdiction  abso- 
lutely on  the  supreme  court,  independent  of  any  action  by  con- 
gress ;  and  to  require  this  action  to  divest  or  regulate  it.  The 
language,  as  to  the  original  jurisdiction  of  the  supreme  court, 
admits  of  no  doubt.  It  confers  it  without  any  action  by  congress. 
Why  should  not  the  same  language,  as  to  the  appellate  jurisdic- 
tion, have  the  same  interpretation  ?  It  leaves  the  power  of  con- 
gress complete  to  make  exceptions  and  regulations ;  but  it  leaves 
nothing  to  their  inaction.  This  construction  was  asserted  in 
argument  at  an  earlier  period  of  the  constitution.^  It  was  at  that 
time  denied ;  and  it  was  held  by  the  supreme  court,  that,  if  con- 


1  Parsons  v.  Bedford,  3  Pctcrs's  K.  446  to  449. 

3  Chiaholm  v.  Georgia,  2  Dall.  419,  and  Iredell,  J.'s  Opinion,  p.  432;  s.  c.  2  Petcrs's 
Cond.  II.  635,  638. 


696  coxsTrrmoN  of  the  uxitkd  states.  [book  iil 

grcss  should  provide  no  rule  to  regulate  the  proceedings  of  the 
supreme  court,  it  eould  not  exercise  any  appellate  jurisdiction.^ 
That  doctrine,  however,  has,  upon  more  mature  deliberation,  been 
since  overturned  ;  and  it  has  been  asserted  by  the  supreme  court, 
that,  if  the  judicial  act  (of  1789)  had  created  the  supreme  court, 
without  defining  or  limiting  its  jurisdiction,  it  must  have  been 
considered  as  possessing  all  the  jurisdiction  which  the  consti- 
tution assigns  to  it.  The  legislature  could  have  exercised  the 
power  possessed  by  it  of  creating  a  supreme  court,  as  ordained 
by  the  constitution ;  and,  in  omitting  to  exercise  the  right  of 
excepting  from  its  constitutional  powers,  would  have  necessarily 
left  those  constitutional  powers  undiminished.  The  appellate 
powers  of  the  supreme  court  are  not  given  by  the  judicial  act  (of 
1789).  They  are  given  by  the  constitution.  But  they  are  lim- 
ited and  regulated  by  that  act,  and  other  acts  on  the  same  subject* 
And  where  a  rule  is  provided,  all  persons  will  agree,  that  it  can- 
not be  departed  from. 

§  1774.  It  should  be  added,  that  while  the  jurisdiction  of  the 
courts  of  the  United  States  is  almost  wholly  under  the  control 
of  the  regulating  power  of  congress,  there  are  certain  incidental 
powers  which  are  supposed  to  attach  to  them,  in  common  with 
all  other  courts,  when  duly  organized,  without  any  positive  enact- 
ment of  the  legislature.  Such  are  the  power  of  the  courts  over 
their  own  ollicers,  and  the  power  to  protect  them  and  their  mem- 
bers from  being  disturbed  in  the  exercise  of  their  functions.^ 

§  1775.  Although  the  judicial  department  under  the  constitu- 
tion would,  from  the  exposition  which  has  thus  been  made  of  its 
general  powers  and  functions,  seem  above  all  reasonable  objec- 
tions, it  was  assailed  with  uncommon  ardor  and  pertinacity  in 
the  state  conventions,  as  dangerous  to  the  liberties  of  the  people, 
and  the  rights  of  the  states  ;  as  unlimited  in  it5  extent,  and  unde- 
fined in  its  objects  ;  as  in  some  portions  of  its  jurisdiction  wholly 
unn(»cessary,  and  in  others  vitally  defective.  In  short,  the  objec- 
tions were  of  the  most  opposite  characters,  and  if  yielded  to, 
would  have  left  it  without  a  shadow  of  power  or  efficiency.* 


1  Wiscnat  V.  Danrht/,  3  Dall.  321,  320 ;  s.  c.  1  Tctcrs's  Cond.  R.  144,  146. 

2  JhtroHssmu  v.  Unital  States,  6  Cranch,  307,  313,  314;  United  States  v.  Moore,  3 
Cranch,  159,  170, 172. 

8  Kx  jHirtr,  Bollman,  4  Cranch,  75  ;  Ex  parte  Kearney,  7  Wheat.  R.  38,  44  ;  Anderson 
V.  Dunn,  G  Wheat.  R.  204. 
*  Sec  2  Elliot's  Debates,  380  to  427;  1  Elliot's  Debates,  119  to  122;  3  Elliot's  Dc- 
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§  1776.  The  Federalist  has  concluded  its  remarks  on  the 
judicial  department  in  the  following  manner:  "  The  amount  of  the 
observations  hitherto  made  on  the  authority  of  the  judicial  depart- 
ment is  this :  That  it  has  been  carefully  restricted  to  those  causes, 
which  are  manifestly  proper  for  the  cognizance  of  the  national 
judicature;  that,  in  the  partition  of  this  authority,  a  very  small 
portion  of  original  jurisdiction  has  been  reserved  to  the  supreme 
court,  and  the  rest  consigned'to  the  subordinate  tribunals ;  that 
the  supreme  court  will  possess  an  appellate  jurisdiction,  both  as 
to  law  and  fact,  in  all  the  cases  referred  to  them,  but  subject  to 
any  exceptions  and  regulations  which  may  be  thought  advisable ; 
that  this  appellate  jurisdiction  does  in  no  case  abolish  the  trial 
by  jury  ;  and  that  an  ordinary  degree  of  prudence  and  integrity 
in  the  national  councils,  will  ensure  us  solid  advantages  from  the 
establishment  of  the  proposed  judiciary,  without  exposing  us  to 
any  of  the  inconveniences  which  have  been  predicted  from  that 
source."  ^ 

§  1777.  The  functions  of  the  judges  of  the  courts  of  the  Uni- 
ted States  are  strictly  and  exclusively  judicial.  They  cannot, 
therefore,  be  called  upon  to  advise  the  president  in  any  executive 
measures,  or  to  give  extrajudicial  interpretations  of  law,  or  to  act 
as  commissioners  in  cases  of  pensions,  or  other  like  proceedings.^ 

§  1778.  The  next  clause  of  the  first  section  of  the  third  article 
is :  "  The  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury ;  and  such  trial  shall  be  held  in  the  state  where 
such  crimes  shall  have  been  committed.  But  when  not  commit- 
ted within  any  state,  the  trial  shall  be  at  such  place  or  places  as 
the  congress  may  by  law  have  directed."  ^ 

§  1779.  It  seems  hardly  necessary  in  this  place  to  expatiate 
upon  the  antiquity  or  importance  of  the  trial  by  jury  in  criminal 
cases.  It  w^as  from  very  early  times  insisted  on  by  our  ancestors 
in  the  parent  country,  as  the  great  bulwark  of  their  civil  and 
political  liberties,  and  watched  with  an  unceasing  jealousy  and 

bates,  125  to  145;  2  Amer.  Museam,  422,  429,  435;  3  Amcr.  Mnsoam,  62,  72;  Id. 
419,  420;  Id.  534,  540,  546. 

1  The  Federalist,  No.  81.  See  on  the  Judiciary  the  Joamal  of  Convention,  p.  98, 
99,  100,  188,  189,295,301. 

^  5  Marshairs  Life  of  Washington,  eh.  6,  p.  433,  441 ;  Sergeant  on  Const,  ch.  29, 
p.  363,  (2d  edit.  ch.  31,  p.  375);  Marbury  v.  Madison,  1  Cranch,  171 ;  Dewhurttr, 
Coulthart,  3  Dall.  R.  409  ;  IlayhuriCs  Case,  2  Dall.  11.  409,  410,  and  note  Ibid.,  and  p. 
411 ;  Serjeant  on  Const.  x!h.  33,  p.  391,  (ch.  34,  p.  401,  2d  edition). 

s  See  Mr.  Marshall's  Speech,  5  Wheat.  K.  Appz.  23,  24. 
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solicitude.  The  right  constitutes  one  of  the  fundamental  articles 
of  Magna  Charta,^  in  which  it  is  declared, " /iw//m5  homo  capiaiur^ 
ncc  imprisoneiur^  ant  exuletj  nut  aliquo  modo  destruatur^  ^c. ;  nisi 
per  leL^ak  judicium  parium  suorum^  vel  per  leg-em  terrce  ;  "  no  man 
shall  be  arrested,  nor  imprisoned,  nor  banished,  nor  deprived  of 
life,  &c.  but  by  the  judgment  of  his  peers,  or  by  the  law  of  the 
land.  The  judgment  of  his  peers  here  alluded  to,  and  commonly 
called  in  the  (|uaint  language  of  former  times  a  ixi^X  per  pais^  or 
trial  by  the  country,  is  the  trial  by  a  jury,  who  are  called  the 
peers  of  the  party  accused,  being  of  the  like  condition  and  equal- 
ity in  the  state.  When  our  more  immediate  ancestors  removed 
to  America,  they  brought  this  great  privilege  with  them,  as  their 
birthright  and  inheritance,  as  a  part  of  that  admirable  common 
law,  which  had  fenced  round  and  interposed  barriers  on  every 
side  against  the  approaches  of  arbitrary  power.^  It  is  now  incor- 
porated into  all  our  state  constitutions  as  a  fundamental  right, 
and  the  constitution  of  the  United  States  would  have  been  justly 
obnoxious  to  the  most  conclusive  objection,  if  it  had  not  recog- 
nized and  confirmed  it  in  the  most  solemn  terms.  [|And  a  trial 
by  jury  is  generally  understood  to  mean,  ex  vi  termini^  a  trial  by 
a  jury  oi.  twelve  men,  impartially  selected,  who  must  unani' 
mously  concur  in  the  guilt  of  the  accused  before  a  legal  convic- 
tion can  be  had.  Any  law  therefore,  dispensing  with  any  of 
these  requisites,  may  be  considered  unconstitutional.^J 

§  17.S0.  The  great  object  of  a  trial  by  jury  in  criminal  cases  is, 
to  guard  against  a  spirit  of  oppression  and  tyranny  on  the  part 
of  rulers,  and  against  a  spirit  of  violence  and  vindictivencss  on 
the  part  of  the  people.  Indeed,  it  is  often  more  important  to 
guard  against  the  latter  than  the  former.  The  sympathies  of  all 
mankind  arc  enlisted  against  the  revenge  and  fury  of  a  single 
despot,  and  every  attempt  will  be  made  to  screen  his  victims. 
But  how  dillicult  is  it  to  escape  from  the  vengeance  of  an  indig- 
nant people,  roused  to  hatred  by  unfounded  calumnies,  or  stimu- 
lated to  cruelty  by  bitter  political  enmities,  or  unmeasured  jeal- 


1  ]Ma«:na  Charta,  cli.  29,  (9  Ilenry  3(1) ;  2  Inst.  45  ;  3  Black.  Comm.  349;  4  Block. 
Comni.  349. 

2  2  Kent's  Comm.  Lcct,  24,  p.  1  to  9,  (2(1  edition,  p.  1  to  12);  3  Elliot's  Debates, 
331,  399. 

8  [  \Vi>rh  V.  Tlu:  State,  2  Ohio  St.  11.  296  ;  The  State  v.  Cox,  3  English,  436  ;  The 
Ptoplr  V.  Johnson,  2  J'arker,  C.  C.  322,  329,  562,  402 ;  2  Loading  Criminal  Cases,  327 
&  iiutc] 
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ousies  ?  The  appeal  for  safety  can  under  such  circumstances, 
scarcely  be  made  by  innocence  in  any  other  manner,  than  by  the 
severe  control  of  courts  of  justice,  and  by  the  firm  and  impartial 
verdict  of  a  jury  sworn  to  do  right,  and  guided  solely  by  legal 
evidence  and  a  sense  of  duty.  In  such  a  course  there  is  a  double 
security  against  the  prejudices  of  judges  who  may  partake  of  the 
wishes  and  opinions  of  the  government,  and  against  the  passions 
of  the  multitude  who  may  demand  their  victim  with  a  clamorous 
precipitancy.  So  long,  indeed,  as  this  palladium  remains  sacred 
and  inviolable,  the  liberties  of  a  free  government  cannot  wholly 
falL^  But  to  give  it  real  efficiency,  it  must  be  preserved  in  its 
purity  and  dignity,  and  not  with  a  view  to  slight  inconveniences, 
or  imaginary  burdens,  be  put  into  the  hands  of  those  who  are 
incapable  of  estimating  its  worth,  or  are  too  inert,  or  too  ignorant, 
or  too  imbecile  to  wield  it^  potent  armor.  Mr.  Justice  Black- 
stone  with  the  warmth  and  pride  becoming  an  Englishman  liv- 
ing under  its  blessed  protection,  has  said :  "A  celebrated  French 
writer,  who  concludes,  that  because  Rome,  Sparta,  and  Carthage 
have  lost  their  liberties,  therefore  those  of  England  in  time  must 
perish,  should  have  recollected,  that  Rome,  Sparta,  and  Carthage, 
at  the  time  when  their  liberties  were  lost,  were  strangers  to  the 
trial  by  jury."  ^ 

§  1781.  It  is  observable,  that  the  trial  of  all  crimes  is  not  only 
to'  be  by  jury,  but  to  be  held  in  the  state  where  they  are  commit- 
ted. The  object  of  this  clause  is  to  secure  the  party  accused 
from  being  dragged  to  a  trial  in  some  distant  state,  away  from 
his  friends,  and  witnesses,  and  neighborhood,  and  thus  to  be  sub- 
jected to  the  verdict  of  mere  strangers,  who  may  feel  no  common 
sympathy,  or  who  may  even  cherish  animosities  or  prejudices 
against  him.  Besides  this,  a  trial  in  a  distant  state  or  territory 
might  subject  the  party  to  the  most  oppressive  expenses,  or  per- 
haps even  to  the  inability  of  procuring  the  proper  witnesses  to 
establish  his  innocence.     There  is  little  danger,  indeed,  that  con- 


1  4  Black.  Comm.  349,  350. 

'  3  Black.  Comm.  379.  Seo  also  Id.  381.  I  commend  to  the  diligent  perusal  of 
every  scholar  and  every  legislator,  the  noble  eulogiam  of  Mr.  Justice  Blackstone  on  the 
trial  by  jury.  It  is  one  of  the  most  beautiful,  as  well  as  most  forcible  expositions  of  that 
classical  jurist.  See  3  Black.  Comm.  379,  380,  381 ;  4  Black.  Comm.  349,  350.  See 
also  De  Lolme,  B.  1,  ch.  13,  B.  2,  ch.  16.  Dr.  Paley's  chapter  on  the  administration  of 
justice  is  not  the  least  yalnable  part  of  his  work  on  Moral  Philosophy.  See  B.  6,  ph.  8. 
See  also  2  Wilson's  Law  Lect.  P.  2,  ch.  6,  p.  305,  &c 
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gross  would  ever  exert  their  power  in  such  an  oppressive  and  un- 
juiiititiiible  a  manner.^  But  upon  a  subject  so  vital  to  the  seen- 
rity  of  the  citizen,  it  was  fit  to  leave  as  little  as  possible  to  mere 
discretion.  By  the  common  law,  the  trial  of  all  crimes  is  re^ 
quired  to  be  in  the  county  where  they  are  committed.  Nay,  it 
originally  carried  its  jealousy  still  further,  and  required  that  the 
jury  itself  should  come  from  the  vicinage  of  the  place  where  the 
crime  was  alleged  to  be  committed.^  This  was  certainly  a  pre- 
eaution,  which,  however  justifiable  in  an  early  and  barbarous 
state  of  society,  is  little  commendable  in  its  more  advanced 
stages.  It  has  been  justly  remarked,  that  in  such  cases  to  sum- 
mon a  jury,  laboring  under  local  prejudices,  is  laying  a  snare  for 
their  consciences ;  and  though  they  should  have  virtue  and  vigor 
of  mind  sulTicient  to  keep  them  upright,  the  parties  will  grow 
suspicious,  and  indulge  other  doubts  of  the  impartiality  of  the 
trial."^  It  was  doubtless  by  analogy  to  this  rule  of  the  common 
law,  that  all  criminal  trials  are  required  to  be  in  the  state  where 
committed.  But  as  crimes  may  be  committed  on  the  high  seas, 
and  elsewhere,  out  of  the  territorial  jurisdiction  of  a  state,  it  was 
indispensable  that  in  such  cases,  congress  should  be  enabled  to 
provide  the  place  of  trial. 

§  1782.  But,  although  this  provision  of  a  trial  by  jury  in  crim- 
inal cases  is  thus  constitutionally  preserved  to  all  citizens,  the 
jealousies  and  alarms  of  the  opponents  of  the  constitution  were 
not  quieted.  They  insisted  that  a  bill  of  rights  was  indispensa- 
ble upon  other  subjects,  and  that  upon  this,  further  auxiliary 
rights  ought  to  have  been  secured.*  These  objections  found  their 
way  into  the  state  conventions,  and  were  urged  with  great  zeal 
against  the  constitution.  They  did  not,  however,  prevent  the 
adoption  of  that  instrument.  But  they  produced  such  a  strong 
effect  upon  the  public  mind,  that  congress,  immediately  after 
their  first  meeting,  proposed  certain  amendments,  embracing  all 
the  suggestions  which  appeared  of  most  force ;  and  these  amend- 

1  See  2  Elliot's  Debates,  399,  400,  407,  420. 

2  2  Hale,  r.  C.  ch.  24,  p.  260,  264  ;  llawk.  P.  C,  B.  2,  ch.  25, 4  34  ;  4  Black.  Comm. 
,305.  '  3  Black.  Comm.  383. 

♦  Sec  2  Elliot's  Debates,  331,  380  to  427  ;  1  Elliot's  Debates.  119,  120,  121,  128, 
3  Elliot's  Debates,  139, 140, 149,  153,  300.  [In  the  case  of  I>ord  George  Sackville,  the 
question  arose,  whether  an  officer  of  the  anny  was  triable  by  a  court-martial,  for  a  mili- 
tary offence  committed  by  him  after  he  ceased  to  Ihj  an  officer.  Tho  judges  (elercn)  of 
the  common  law  certified  that  ho  was,  and  that  a  court-martial  had  jurisdictioa  over 
him.    2  Eden,  R.  371,  Appendix.] 
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ments  were  ratified  by  the  several  states,  and  are  now  becomevi 
part  of  the  constitution.  They  are  contained  in  the  fifth  and 
sixth  articles  of  the  amendments,  and  are  as  follows : 

"  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service,  in  time  of  war,  or  public  danger ; 
nor  shall  any  person  be  subject,  for  the  same  offence,  to  be  twice 
put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself;  nor  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law ;  ^  nor  shall 
private  property  be  taken  for  public  use,  without  just  compen- 
sation." 

"  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed ;  which  dis- 
trict shall  have  been  previously  ascertained  by  law ;  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him  ;  to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor;  and  to  have  the  assist- 
ance of  counsel  for  his  defence." 

§  1783.  Upon  the  main  provisions  of  these  articles  a  few  re- 
marks only  will  be  made,  since  they  are  almost  self-evident,  and 
can  require  few  illustrations  to  establish  their  utility  and  impor- 
tance. 

§  1784.  The  first  clause  requires  the  interposition  of  a  grand 
jury,  by  way  of  presentment  or  indictment,  before  the  party  ac- 
cused can  be  required  to  answer  to  any  capital  and  infamous 
crime  charged  against  him.  And  this  is  regularly  true  at  the 
common  law,  of  all  offences  above  the  grade  of  common  misde- 
meanors. A  grand  jury,  it  is  well  known,  are  selected  in  the 
manner  prescribed  by  law,  and  duly  sworn  to  make  inquiry  and 
present  all  offences  committed  against  the  authority  of  the  state 
government,  within  the  body  of  the  county  for  which  they  are 
impanelled.  In  the  national  courts,  they  are  sworn  to  inquire 
and  present  all  offences  committed  against  the  authority  of  the- 
national  government,  within  the  state  or  district  for  which  they 


[^  Seo  Greene  v.  BriggSf  1  Cnrtis,  C.  C.  311.  See  Murray's  Lessee  v.  Hoboken  Land 
and  Improvement  Co.  IB  Howard  S.  C.  R.  272,  in  which  the  meaning  of  the  words  '*  due 
process  of  law  "  is  examined.] 


592  COXSTITl'TION   OF  THE   UNITED  STATES.  [BOOK  m. 

^rc  impanelled,  or  elsewhere,  within  the  jurisdiction  of  the  na- 
tional government.     The  grand  jury  may  consist  of  any  number, 
not  less  than  twelve,  nor  more  than  twenty-three;^  and  twelve, 
at  least,  must  concur  in  every  accusation.^     They  sit  in  secret, 
and  examine  the  evidence  laid  before  them  by  themselves.     A 
presentment,  proi)erly  speaking,  is  an  accusation  made  ex  mero 
vwtu  by  a  grand  jury,  of  an  offence  upon  their  own  observation 
and  knowledge,  or  upon  evidence  before  them,  and  without  any 
bill  of  indictment  laid  before  them,  at  the  suit  of  the  government 
An  indictment  is  a  written  accusation  of  an  offence,  preferred  to, 
and  pn;sented  upon  oath  as  true,  by  a  grand  jury,  at  the  suit  of 
the  government.     Upon  a  presentment,  the  proper  officer  of  the 
court  must  frame  an  indictment,  before  the  party  accused  can  be 
put  to  answer  it.'^     But  an  indictment  is  usually,  in  the  first  in- 
stance, framed  by  the  oflicers  of  the  government,  and  laid  before 
the  grand  jury.     When  the  grand  jury  have  heard  the  evidence, 
if  they  are  of  opinion  that  the  indictment  is  groundless,  or  not 
supported  by  evidence,  they  used  formerly  to  indorse  oij  the  back 
of  the  bill  "ignoramus,"  or,  we  know  nothing  of  it,  whence  the 
bill  was  said  to  be  i^j^nored.     But  now  they  assert  in  plain  Eng- 
lish, "  not  a  true  bill,"  or,  which  is  the  better  way,  "not  found/' 
and  then  the  party  is  entitled  to  be  discharged,  if  in   custody, 
without   further   answer.     But  a   fresh   bill   may  be    preferred 
against  him  by  another  grand  jury.     If  the  grand  jury  are  satis- 
fied of  the  truth  of  the  accusation,  then  they  write  on  the  back 
of  the  bill,  "  a  true  bill,"  (or  anciently,  "  billa  vera:')     The.  bill  is 
then  said  to  be  found,  and  is  publicly  returned  into  court ;  the 
party  stands  indicted,  and  may  then  be  required  to  answer  the 
matters  charged  against  him.* 

§  17S'j.  l^Vom  this  summary  statement  it  is  obvious,  that  the 
grand  jury  perform  most  important  public  functions,  and  are  a 
great  security  to  the  citizens  against  vindictive  prosecutions, 
either  by  the  government,  or  by  political  partisans,  or  by  private 
enemies.  Nor  is  this  all;^  the  indictment  must  charge  the  time, 
and  place,  and  nature,  and  circumstances  of  the  offence,  with 
clearn(?ss  and  certainty ;  so  that  the  party  may  have  full  notice 


1  [Sec  l\c  Klnrf  V.  Marsh,  6  Ad.  &  Ell.  236;  1  Nov.  &  Perry,  187;  The  People  r. 
AVm/,  2  Caincs,  98 ;  Commonict^ahh  v.  Wood,  2  Cashing,  149.] 
'-'4  Bhick.  Comm.  302,  306. 

»  4  IMiu'k.  Comm.  301,  302.  *  Ibid.  305,  306. 

*  Sec  1  Tuck.  JJlaok.  Comm.  App.  304,  305 ;  Rawle  on  Const  ch.  10,  p.  132. 
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of  the  charge,  and  be  able  to  make  his  defence  with  all  reason^ 
blc  knowledge  and  ability. 

§  1786.  There  is  another  mode  of  prosecution,  which  exists  by 
the  common  law  in  regard  to  misdemeanors ;  though  these  also 
are  ordinarily  prosecuted  upon  indictments  found  by  a  grand 
jury.  The  mode,  here  spoken  of,  is  by  an  information  usually 
at  the  suit  of  the  government  or  its  officers.  An  information 
generally  differs  in  nothing  from  an  indictment  in  its  form  and 
substance,  except  that  it  is  filed  at  the  mere  discretion  of  the 
proper  law-officer  of  the  government  ex  officio^  without  the  inter- 
vention or  approval  of  a  grand  jury.^  This  process  is  rarely 
recurred  to  in  America,  and  it  has  never  yet  been  formally  put 
into  operation  by  any  positive  authority  of  congress,  under  the 
national  government  in  mere  cases  of  misdemeanor,  though  com- 
mon enough  in  civil  prosecutions  for  penalties  and  forfeitures. 

§  1787.  Another  clause  declares,  that  no  person  shall  be  sub- 
ject "  for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life  and 
limb."  This,  again,  is  another  great  privilege  secured  by  the 
common  law.^  The  meaning  of  it  is,  that  a  party  shall  not  be 
tried  a  second  time  for  the  same  offience,  after  he  has  once  been 
convicted  or  acquitted  of  the  offence  charged  by  the  verdict  of  a 
jury,  and  judgment  has  passed  thereon  for  or  against  him.  But 
it  does  not  mean,  that  he  shall  not  be  tried  for  the  offence  a  sec- 
ond time,  if  the  jury  have  been  discharged  without  giving  any 
verdict ;  or  if  having  given  a  verdict,  judgment  has  been  arrested 
upon  it,  or  a  new  trial  has  been  granted  in  his  favor ;  for  in  such 
a  case,  his  life  or  limb  cannot  judicially  be  said  to  have  been  put 
in  jeopardy.^ 


1  4  Black.  Comm.  308,  309. 

3  Hawk.  P.  C,  B.  2,  ch.  35;  4  Black.  Comm.  335 ;  4to  R.  40)  45,  47. 

»  Sco  United  States  v.  I/a^ctJl,  4  Wash.  Cir.  R.  402,  410;  United  States  v.  Perez, 
9  Wheat.  R.  579  ;  Hawk.  P.  C.  B.  2,  ch.  35,  ^  8;  I  Tuck.  Black.  Comm.  App.  305; 
Rawle  on  the  Constitution,  ch.  10,  p.  132,  133;  Rep.  45,  47 ;  4to  10  Johns.  R.  187. 
See  also  6  Serg.  &  R.  577  ;  1  Dever.  R.  276  ;  [9  Leigh,  618  ;  1  Curtis,  23;  3  Rawle, 
498;  2  Johns.  Cas.  301 ;  7  Porter,  187;  2  Pick.  521  ;  2  Leading  Crim.  Cas.  357, 
where  the  authorities  are  fully  stated] ;  17  Mass.  R.  515.  [In  the  case  of  United  States 
Y.  Pedro  Gibertf  2  Sumner,  R.  60,  Mr.  Justice  Storj  in  the  judgment  of  the  court,  says : 
"  I  am,  upon  the  most  mature  deliberation,  of  opinion  that  this  court  does  not  possess 
the  power  to  grant  a  new  trial,  in  a  case  of  a  good  indictment,  after  a  trial  by  a  compe- 
tent and  regular  jur}',  whether  there  be  a  verdict  of  acquittal  or  conviction.  My  judg^ 
mcnt  is,  that  the  words  in  the  constitution,  '  Nor  shall  any  person  be  subject  for  the 
same  offence,  to  be  twice  put  in  jeopardy  of  life  or  limb,'  mean  that  no  person  shall  be 
tried  a  second  time  for  the  same  ofience,  where  a  yerdict  has  been  already  given  by  a 
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0  §  1788.    The   next  clause  prohibits  any  person   from   being 
conipi'l  ed,  in  any  criminal  case,  to  be  a  witness  against  him:$eif, 


jury.  The  party  tried  is  in  a  Icyal  sonito,  ta  well  as  in  common  sense,  in  jeopardr  of 
Ills  lifi*.  wIk-u  a  lawful  jury  have  oni'C  liad  charge  of  his  offence  as  a  capital  offence 
upon  a  ;;i)od  indirtniont,  and  have  delivered  themsi'lvcs  of  the  charge  by  a  verdii*t.  In 
this  nspect  1  follow  the  doctrine  of  the  supreme  court  of  New  York  ;  and  the  doctrine 
of  the  supreme  (*ourt  of  Pennsylvania  and  North  Carolina  goes  not  only  to  the  sum 
extent,  but  includes  casoH  where  the  party  is  once  pat  upon  his  trial  before  the  jarr,  and 
thfv  are  disehar;;ed  from  ^jivin;:  a  verdict  without  extreme  necessity.  Thia,  too,  is  the 
clear,  determinate,  and  well-settled  doctrine  of  the  common  law,  acting  upon  the  same 
principle,  oa  a  fundamental  rule  of  criminal  jurisprudence.  I  deem  it  a  privilege  of 
inestimable  value  to  the  citizen  ;  and  that  it  was  introduced  into  the  constitution  npoo 
the  soundest  printiples  of  prudence  and  justice.  But  if  it  were  othcmi'ise,  it  is  mv  dnty 
to  administer  tlie  constitution  as  it  stands,  and  not  to  incorporate  new  provisions  into  it. 
If  tlii<  clause  does  not  proliihit  a  new  trial,  where  there  has  already  been  a  regular  trial 
and  verdict,  then  it  is  wholly  immaterial  whether  the  verdict  is  of  acquittal  or  of  con- 
viction iif  the  otlence;  and  the  same  party  may,  in  the  discretion  of  the  court,  he  pat 
upon  his  trial  ten,  nay,  twenty  times,  if  the  court  should  deem  it  fit.  It  was  (as  I  think) 
amon<;  other  thing's,  to  <j;ct  rid  of  the  terrible  precedents  on  this  subject  alluded  to  bv  Lord 
7/ri/r-,  and  even  acted  u]>on  by  him,  in  the  rei^n  of  Charles  II.,  in  dischar^ng  juries  from 
givin;;  verdicts  upon  frivolous  or  oppressive  suggestions,  that  this  great  ntiaxim  of  the 
common  law  was  engrafted  into  the  constitution.  The  constitution  has  also  in  another 
clause  de<-lared,  that  *  no  fact  once  tried  by  a  jury  shall  be  otherwise  reexamined  in  any 
court  of  the  Unite<l  States,  than  aoconling  to  the  rules  of  the  common  law.'  The  only 
modes  of  making  this  reexamination  known  to  the  common  law,  are  by  a  writ  of  error 
and  a  new  trial ;  and  if  by  the  common  law  there  cannot  bo  a  new  trial  in  a  capital  case* 
after  a  n>f;ular  trial  once  had  upon  a  good  indictment,  as  seems  to  me  to  be  conclusivelr 
established  by  the  English  authorities  already  cited,  then  this  clause  also  carries  in  its 
bosom  another  virtual  pnjbibition. 

"  lA'st  1  should  be  thought  to  have  overlooked  the  case  of  United  States  v.  JDktnielj 
(f>  Whcaton,  U.  542,)  where  the  circuit  court  divided  u|)on  the  motion  for  a  new  trial, 
I  bci:  only  to  say  that  the  point  wliether  the  circuit  court  had  jurisdiction  to  grant  a  new 
trial  in  a  cajiital  case,  was  not  liefore  the  court.  It  was  a  mere  certificate  of  diriaion  o( 
opiniiin  of  the  circuit  court ;  and  the  sui)reme  court  held  that  it  had  no  jurisdiction  to 
entertain  the  point  certified,  so  far  as  it  regarded  a  new  trial. 

"  If  the  language  used  by  me  in  the  Commentaries  on  the  Constitution,  (3  Storr, 
Conun.  on  the  Const,  ch.  3H,  s.  178,)  should  be  thought  to  inculcate  a  different  doctrine, 
I  can  only  say  that  I  do  not  so  understand  it.  I  have  no  doubt  that  there  are  cases  where 
th(!re  may  be  a  new  trial ;  as  in  cjlscs  of  a  mistrial  by  an  improi)er  jurj'.  But  in  the 
language  there  use<l,  it  should  be  considered  that  the  author  was  not  summing  up  his 
own  private  or  judicial  opinions,  but  only  gathering  together  the  opinions  of  others 
which  had  come  to  his  knowledge  to  illustrate  the  text.  But  if  there  be  any  erroncoos 
opinions  inculcated  in  those  commentaries,  which  upon  more  deliberate  examination  I 
should  deem  unfounded,  I  trust  that  I  shall  be  the  last  person  to  insist  upon  them  as 
obligatory  or  correct.  My  duty  as  a  judge,  is  to  pronounce  such  a  judgment  as  my  con- 
Bcirnce  dictates,  without  reference  to  any  preconceived  opinions.  But  1  freely  admit 
that  I  see  nothing  in  that  passage  of  the  commentaries,  so  far  as  relates  to  the  granting 
of  new  trials,  wliieh  I  deem  incorrect,  or  which  I  wish  to  retract."  But  this  opinion  of 
Judge  Story  never  found  favor  in  other  tribunals,  and  the  contrary  doctrine  may  bo 
considered  as  generally  established.  Sec  JJall  v.  /7<e  Commontce<Uth,  8  Leigh,  726  • 
Wdiizorjtjiin  v.  'I'ht  State,  7  Blackfonl,  166;  United  States  \,  Keen,  I  McLean,  429' 
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or  being  deprived  of  life,  liberty,  or  property,  without  due  proce&i3 
of  law.  This  also  is  but  an  affirmance  of  a  common  law  privi- 
lege. But  it  is  of  inestimable  value.  It  is  well  known,  that  in 
some  countries,  not  only  are  criminals  compelled  to  give  evi- 
dence against  themselves,  but  are  subjected  to  the  rack  or  torture 
in  order  to  procure  a  confession  of  guilt  And  what  is  worse,  it 
has  been  (as  if  in  mockery  or  scorn)  attempted  to  excuse  or  jus- 
tify it,  upon  the  score  of  mercy  and  humanity  to  the  accused.  It 
has  been  contrived  (it  is  pretended)  that  innocence  should  mani- 
fest itself  by  a  stout  resistance,  or  guilt  by  a  plain  confession ; 
as  if  a  man's  innocence  were  to  hfi.tried  by  the  hardness  of  hia 
constitution,  and  his  guilt  by  the  iRsibility  of  his  nerves.^  Cic- 
ero, many  years  ago,^  though  he  lived  in  a  state,  wherein  it  was 
usual  to  put  slaves  to  the  torture,  in  order  to  furnish  evidence, 
has  denounced  the  absurdity  and  wickedness  of  the  measure  in 
terms  of  glowing  eloquence,  as  striking  as  they  are  brief.  They 
are  conceived  in  the  spirit  of  Tacitus,  and  breathe  all  his  preg- 
nant and  indignant  sarcasm.^  Ulpian,  also,  at  a  still  later  pe- 
riod in  Roman  jurisprudence,  stamped  the  practice  with  severe 
reproof.* 

§  1789.  The  other  part  of  the  clause  is  but  an  enlargement  of 
the  language  of  magna  charta,  "  nee  super  eum  ibimus,  nee  super 
eum  mittimus  J  nisi  per  legale  judieium  parium  suorum,  vel  per  te- 
gem  terrcc^^  neither  will  we  pass  upon  him,  or  condemn  him,  but 
by  the  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land. 
Lord  Coke  says,  that  these  latter  words,  per  legem  ierrce,  (by  the 
law  of  the  land,)  mean  by  due  process  of  law,  that  is,  without 
due  presentment  or  indictment,  and  being  brought  in  to  answer 
thereto  by  due  process  of  the  common  law.^  So  that  this  clause 
in  effect  affirms  the  right  of  trial  according  to  the  process  and 
proceedings  of  the  common  law.® 


3  McLean,  573  ;  United  Staies  y.  Harding,  1  Wallace  Jr. ;  2  Lead.  Crim.  Cases,  492, 
where  all  the  aathoritics  are  collected.] 

1  4  Black.  Comm.  326  ;  3  Wilson's  Law  Lect.  154  to  159. 

«  Cicero,  Pro  Sulla,  28. 

*  Mr.  Jastice  Blackstone  qnotcs  them  in  4  Black.  Comm.  326;  1  Tack.  Black. 
Comm.  App.  304,  365;  Rutherford,  Inst.  B.  1,  ch.  18,  4  5. 

«  See  3  Wilson's  Law  Lect.  158 ;  1  Gilb.  Hist.  249. 

*  2  Inst.  50,  51 ;  2  Kent's  Comm.  Lect.  24,  p.  10,  (2d  cd.  p.  13) ;  Cage's  English 
Liberties,  p.  19;  1  Tuck.  Black.  Comm.  App.  304,  305;'Barrington  on  Statotes,  17; 
Id.  86,  87. 

*  Ibid. 
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§  1790.  The  concluding  clause  is,  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation.^  This 
j.s  an  afTirniance  of  a  great  doctrine  established  by  the  common 
law  for  the  protection  of  private  property.^  It  is  founded  in  na- 
tional e(iuity,  and  i»  laid  down  by  jurists  as  a  principle  of  uni- 
ver^^al  law.'*  Indeed,  in  a  free  government,  almost  all  other 
rights  would  become  utterly  worthless,  if  the  government  pos- 
ser*sed  an  uncontrollable  power  over  the  private  fortune  of  every 
citizen.  One  of  the  fundamental  objects  of  every  good  govern- 
ment must  be  the  due  administration  of  justice;  and  how  vain 
it  would  be  to  speak  of  suckan  administration,  when  all  prop- 
erty is  subject  to  the  will  or  caprice  of  the  legislature  and  the 
rulers,^ 

§  1791.  The  other  article,  in  declaring  that  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial  jury 
of  the  state  or  di.strict  wherein  the  crime  shall  have  been  com- 
mitted, (which  district  shall  be  previously  ascertained  by  law,) 
and  to  be  informed  of  the  nature  and  cause  of  the  accusation. 
and  to  be  eonfronted  with  the  witnesses  against  him,  does  bat 
follow  out  the  established  course  of  the  common  law  in  all  trials 
for  crimes.  The  trial  is  always  public ;  the  witnesses  are  sworn, 
and  give  in  their  testimony  (at  least  in  capital  cases)  in  the  pres- 
ence of  the  accused;  the  nature  and  cause  of  the  accusation  are 
accurately  laid  down  in  the  indictment;  and  the  trial  is  at  once 
speedy,  impartiiil,  and  in  the  district  of  the  offence.^  Without 
in  any  measure  impugning  the  propriety  of  these  provisions,  it 
may  be  suggested,  that  there  seems  to  have  been  an  undue  so- 
licitude  to  introduce   into  the   constitution   some  of   the   gen- 


^  I  Arul  the  statute  mu^'t  proviilc  for  the  compensiition,  9  Georgia,  301.] 

2  1  Hhu'k.  Comin.  13S,  l.'JU.  ["This  clause  is  intended  solely  as  a  limitation  on  tbc 
cxeivisi:  of  power  by  the  j;oveninient  of  the  United  States,  and  is  not  applicable  to  tho 
legislation  of  the  states."  Chief  Justiec  Marshall,  in  Barron  v.  Hue  Ma^or,  jJt.  of  Bal- 
timon,  7  IVters  S.  C.  Ji.  250;  Jhrintj  v.  Williams,  17  Ala.  516.] 

«  '2  Kent's  Conim.  L<'ct.  24,  p.  275,  276,  (2d  edit.  p.  339,  340) ;  3  Wilson's  Law 
Lect.  20a  ;  Warr  v.  Ili/fton,  3  Dall.  U.  194,  235  ;  8.  c.  1  Peters 's  Cond.  R.  99,  111 ;  1 
Black.  Connn.  138,  139,  140.  [There  may  be  cases  of  extreme  necessity  as  the  puUinc 
down  of  honses  and  raisinjj:  bulwarks  for  the  public  defence ;  seizing  private  provis- 
ions for  the  army  in  time  of  war  when  the  owner  has  no  redress.  Sec  9  Geoi|jia,  R. 
341  ;  Mitchell  v.  Jfnrnwm/,  13  Howard,  S.  C.  li.  115.) 

*  Sre  1  Tuck.  Black.  Comm.  App.  305,  306 ;  Rawle  on  Const,  ch.  10,  p.  123.  Sec 
al<o  17//I  Horn  V.  Ihiranrc,  2  Dull.  384. 

5  See  4  Black.  Comm.  oh.  23  to  ch.  28  ;  Hawkins,  V.  C.  B.  2  ch.  46,  H  ;  1  Tuck. 
Black.  Comm.  App.  304,  305.     [See  ^iku-art  v.  The  State,  8  English,  720.] 
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eral  guards  and  proceedings  of  the  common  law  in  criminal  trials? 
(truly  admirable  in  themselves,)  without  sufficiently  adverting  to 
the  consideration,  that  unless  the  whole  system  is  incorporated, 
and  especially  the  law  of  evidence,  a  corrupt  legislature,  or  a  de- 
based and  servile  people,  may  render  the  whole  little  more  than 
a  solemn  pageantry.  If,  on  the  other  hand,  the  people  are  en- 
lightened, and  honest,  and  zealous  in  defence  of  their  rights  and 
liberties,  it  will  be  impossible  to  surprise  them  into  a  surrender 
of  a  single  valuable  appendage  of  the  trial  by  jury.^ 

§  1792.  The  remaining  clauses  are  of  more  direct  significance 
and  necessity.  The  accused  is  entitled  to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor,  and  to  have  the  assis- 
tance of  counsel.  A  very  short  review  of  the  state  of  the  com- 
mon law  on  these  points,  will  put  their  propriety  beyond  ques- 
tion. In  the  first  place,  it  was  an  anciently  and  commonly  re- 
ceived practice,  derived  from  the  civil  law,  and  which  Mr.  Jus- 
tice Blackstone  says,^  in  his  day,  still  obtained  in  France,  though 
since  the  revolution  it  has  been  swept  awav.  not  to  suffer  the 
party  accused  in  capital  cases  to  ex<;ulpate«himself  by  the  testi- 
mony of  any  witnesses.  Of  this  practice  the  courts  grew  so 
heartily  ashamed  from  its  unreasonable  and  oppressive  character, 
that  another  practice  was  gradually  introduced  of  examining 
witnesses  for  the  accused,  but  not  upon  oath ;  the  consequence 
of* which  was,  that  the  jury  gave  less  credit  to  this  latter  evi- 
dence, than  to  that  produced  by  the  government.  Sir  Edward 
Coke  denounced  the  practice  as  tyrannical  and  unjust,  and  con- 
tended that  in  criminal  cases,  the  party  accused  was  entitled  to 
have  witnesses  sworn  for  him.  The  house  of  commons,  soon 
after  the  accession  of  the  house  of  Stuart  to  the  throne  of  Eng- 
land, insisted  on  a  particular  bill  then  pending  and  against  the 
efforts  both  of  the  crown  and  the  house  of  lords,  carried  a  clause 
affirming  the  right  in  cases  tried  under  that  act,  of  witnesses  be- 
ing sworn  for,  as  well  as  against  the  accused.  By  the  statute  of 
7  Will.  3,  ch.  3,  the  same  measure  of  justice  was  established 
throughout  the  realm  in  cases  of  treason,  and  afterwards  in  the 
reign  of  Queen  Ann^,  the  like  rule  was  extended  to  all  cases  of 
treason  and  felony.^  .    The  right  seems  never  to   have    been 

1  See  Kawle  on  Const,  ch.  10,  p.  128.  129. 

2  4  Black.  Comra.  359 ;  Rawle  on  Const,  ch.  10,  p.  128,  129. 

s  4  Black.  Comm.  359,  360 ;  3  Wilson's  Law  Lect.  170,  171  ;  Haark.  P.  C.  ch.  46, 
4  160;  2  Ualo,  P.  C.  283. 
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di)iibtLil,  or  denied,  in  cjises  of  mere  misdemeanors.^  For  what 
ctiust's,  and  upon  wlmt  ground:^  this  distinction  was  maintained, 
or  even  exeused,  it  is  iniposr^lbk  to  assign  any  satisfactory  or 
even  p|{iusi!)le  reasoning.-  Surely,  a  man*3  life  must  be  of  infi- 
nitely more  value,  than  any  subordinate  punishment;  and  if  he 
might  protect  himself  against  the  latter  by  proofs  of  his  innocence, 
there  would  seem  to  be  irresistible  reasons  for  permitting  him  to 
do  the  same  in  capital  oilbnces.''  The  common  suggestion  has 
been,  that  in  capital  cases  no  man  could,  or  rather  ought  to  be 
convicted,  unless  upon  evidence  so  conclusive  and  satisfactoty 
as  to  be  above  contradiction  og  doubt.  But  who  can  say,  whether 
it  be  in  any  case  so  high,  until  all  the  proofs  in  favor  as  well  as 
against  the  party  have  been  heard?  Witnesses  for  the  govern- 
ment may  swear  falsely,  and  directly  to  the  matter  in  charge, 
and  until  opposing  testimony  is  heard,  there  may  not  be  the 
slightest  ground  to  doui)t  its  truth,  and  yet,  when  such  is  heard 
it  may  be  in(;ontestable,  that  it  is  wholly  unworthy  of  belief.  The 
real  fact  seems  im  be,  that  the  practice  was  early  adopted  into 
the  criminal  law  irf  capital  cases,  in  which  the  crown  was  sup- 
posed to  take  a  peculiar  interest,  in  base  subserviency  to  the 
wishes  of  the  latter.  It  is  a  reproach  to  the  criminal  jurispru- 
dence of  Kngland,  which  the  state  trials,  antecedently  to  the  rev- 
olution of  1()':^S,  but  too  strongly  sustain.  They  are  crimsoned 
wiili  the  bh)()d  of  persons  who  were  condemned  to  death,  not 
only  against  law,  but  against  the  clearest  rules  of  evidence. 

§  171)3.  Another  anomaly  in  the  common  law  is,  that  in  cap- 
ital cases,  the  prisoner  is  not,  upon  his  trial  upon  the  general 
issue,  entith'd  to  have  counsel,  unless,  some  matter  of  law  shall 
arise,  proper  to  be  debated.  That  is,  in  other  words,  that  he  shall 
not  have  the  benefit  of  the  talents  and  assistance  of  counsel  in 
examining  the  witnesses,  or  making  his  defence  before  the  jury. 
Mr.  Justice  Blackstonc,  with  all  his  habitual  reverence  for  the  in- 
stitutions of  I'jnglish  jurisprudence,  as  they  actually  exist,  speaks 
out  upon  this  subject  with  the  free  spirit  of  a  patriot  and  a  jurist. 
This,  h(!  says,  is  "a  rule,  which,  however  it  may  be  palliated 
under  cover  of  that  noble  declaration  of  the  law,  when  rightly 
understood,  that   the  judge  shall   be   counsel  for  the  prisoner, 


1  Hawk.  V.  C.  ell.  4f>,  §  151);  2  Hull',  P.  C.  2S3 ;  1  Tuck.  Black.  Comm.  App.  305. 

'^  i>  Halo,  1*.  ('.  '2H:\. 

«  i;awlf  i.n  Cuiist.  di.  10,  p.  129,  130. 
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that  is,  shall  see,  that  the  proceedings  against  him  are  legal,  and 
strictly  regular,  seems  to  be  not  all  of  a  piece  with  the  rest  of  the 
humane  treatment  of  prisoners  by  the  English  law.  For  upon 
what  face  of  reason  can  that  assistance  be  denied  to  save  the  life 
of  a  man,  which  is  yet  allowed  him  in  prosecutions  for  every 
petty  trespass  ?"  ^  The  defect  has  indeed  been  cured  in  England 
in  cases  of  treason  ;2  but  it  still  remains  unprovided  for  in  all 
other  cases,  to,  what  one  can  hardly  help  deeming,  the  discredit 
of  the  free  genius  of  the  English  constitution.  [By  the  Prison- 
er's Gfunsel  act,  6  &  7  Will.  IV.  c.  114,  enacted  in  1836,  persons 
tried  for  any  felony  in  England  were  allowed  to  make  full  de- 
fence by  counsel,  which  removes  objections  before  existing  to  the 
severity  of  the  English  law.] 

§  1794.  The  wisdom  of  both  of  these  provisions  is,  there- 
fore, manifest,  since  they  make  matter  of  coUvHtitutional  right, 
what  the  common  law  had  left  in  a  most  imperfect  and  question- 
able state.*  The  rights  to  have  witnesses  sworn,  and  counsel  em- 
ployed for  the  prisoner,  are  scarcely  less  important  privileges 
than  the  right  of  a  trial  by  jury.  The  omission  of  them  in  the 
constitution  is  a  matter  of  surprise  ;  and  their  present  incorpora- 
tion is  matter  of  honest  congratulation  among  all  the  friends  of 
rational  liberty. 

§  1795.  There  yet  remain  one  or  two  subjects  connected  with 
the  judiciary,  which,  however,  grow  out  of  other  amendments 
made  to  the  constitution;  and  will  naturally  find  their  place  in 
our  review  of  that  part  of  these  Commentaries,  which  embraces  a 
review  of  the  remaining  amendments.        i 


1  4  Black.  Comm.  355.  Mr.  Christian,  in  his  note  on  the  pttsagc,  haa  vindicated  the 
importance  of  allowing  counsel  in  a  strain  of  manly  reasoning.  4  Black.  Comm.  356, 
note  9. 

s  4  Black.  Comm.  356 ;  1  Tuck.  Black.  Comm.  App.  305. 

8  3  Wilson's  Law  Lcct.  170,  171;  1  Tuck.  Black.  Comm.  App.  305;  Kawlo  on 
Const,  ch.  10,  p.  128,  129. 
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CHAPTER   XXXIX. 

DEFIKITIOX    AXD    EVIUESCE   OF  TREASON. 

!j  179G.  TiiK  Ihird  section  of  the  third  article  is  as  follows: 
"  Tri-asoii  against  the  Unitt'd  States  shall  consist  only  in  laying 
war  against  tliein,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort.  No  person  shall  be  convicted  of  treason,  nn- 
Ums  on  the  teatimony  of  two  witnesses  to  the  same  overt  act, 
or  on  confcF^sion  in  o|>en  conrt." 

§  17!)7.  Treason  is  generally  deemed  the  highest  crime  which 
can  l)e  committed  in  civil  society,  since  its  aim  is  an  overthrow 
of  tlic  goviiriuiient,  and  a.  ()ublic  resistance  by  force  of  ita  powen. 
Jts  tendency  is  to  create  niiiversal  danger  and  alarm ;  and  on 
this  acconnt  if  is  pecnliarly  odious,  and  often  visited  with  tbe 
dee|,CMt  public  resentment.  Kven  a  charge  of  thi.%  nature,  made 
against  an  individual,  is  deemed  so  opprobrious,  that,  whether 
just  or  unjust,  it  sulijects  liim  to  suspicion  and  hatred  ;  and,  ia 
times  of  high  political  cxcilcinent,  acts  of  a  very  subordinate  na- 
lore  arc  often,  by  popular  pri-judices,  as  well  as  by  royal  reseot- 
nient,  magnified  into  t\uA  ruinous  importance.'  It  in,  therefore, 
of  very  great  importance  that  its  true  nature  and  limits  fihoaid 
be  exactly  ascertained;  and  Alonte.sqnieu  was  so  sensible  of  it, 
iliat  he  has  not  scrupled  to  declare,  that  if  the  crime  of  treason 
be  indeterminate,  timt  alone  is  suflieient  to  make  any  governmeot 
degcncriitc  into  arbitrary  power.^  The  history  of  England  itself 
is  full  of  mclaiiclioly  instruction  on  this  subject.  By  the  ancient 
connnon  law  it  was  left  very  much  to  discretion  to  determine, 
what  acts  were,  and  were  not,  treason ;  and  the  judgea  of  those 
times,  holding  ofilcc  at  the  pleasure  of  the  crown,  became  hot 
too  often  instruments  in  its  hands  of  foul  injustice.  At  the  in- 
stance of  tyrannical  princes  they  had  abundant  opportunitiee  to 
create  conslrucUce  treasons;  that  is,  by  forced  and  arbitrary  con- 
structions, to  raise  offences  into  the  guilt  and   punishment  of 

•  3  Wilhon'K  Low  Lc«.  ch.  S,  p.  9S.  &c. 

*  Montcsq.  Spirit  of  Laws,  B.  13,  rh.  7;  4  Black.  Comm.  78. 
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treason,  which  were  not  suspected  to  be  such.^  The  grievance 
of  these  constructive  treasons  was  so  enormous,  and  so  often 
weighed  down  the  innocent,  and  the  patriotic,  that  it  was  found 
necessary,  as  early  as  the  reign  of  Edward  III,^  for  parliament  to 
interfere,  and  arrest  it,  by  declaring  and  defining  all  the  different 
branches  of  treason.  This  statute  has  ever  since  remained  the 
pole  star  of  English  jurisprudence  upon  this  subject.  And 
although,  upon  temporary  emergencies,  and  in  arbitrary  reigns, 
since  that  period,  other  treasons  have  been  created,  the  sober 
sense  of  the  nation  has  generally  abrogated  them,  or  reduced 
their  power  within  narrow  limits.^ 

§  1798.  Nor  have  republics  been  exempt  from  violence  and 
tyranny  of  a  similar  character.  The  Federalist  has  justly  re- 
marked, that  new-fangled  and  artificial  treasons  have  been  the 
great  engines,  by  which  violent  factions,  the  natural  offspring  of 
free  governments,  have  usually  wreaked  their  alternate  malignity 
on  each  other.* 

§  1799.  It  was  under  the  influence  of  these  admonitions  fur- 
nished by  history  and  human  experience,  that  the  convention 
deemed  it  necessary  to  interpose  an  impassable  barrier  against 
arbitrary  constructions,  either  by  the  courts  or  by  congress,  upon 
the  crime  of  treason.  It  confines  it  to  two  species;  first,  the 
levying  of  war  against  the  United  States;  and  secondly,  ad- 
hering to  their  enemies,  giving  them  aid  and  comfort.^  In  so 
doing,  they  have  adopted  the  very  words  of  the  statute  of  treason 
of  Edward  the  Third;  and  thus  by  implication,  in  order  to  cut 
off  at  once  all  chances  of  arbitrary  constructions,  they  have  rec- 
ognized the  well-settled  interpretation  of  these  phrases  in  the  ad- 
ministration of  criminal  law,  which  has  prevailed  for  ages.^ 

§  1800.  Fortunately,  hitherto.but  few  cases  have  occurred  in 
the  United  States,  in  which  it  has  been  necessary  for  the  courts 
of  justice  to  act  upon  this  important  subject.  But  whenever 
they  have  arisen,  the  judges  have  uniformly  adhered  to  the  estab- 

1  4  Black.  Comm.  75 ;  3  Wilson's  Law  Lcct.  96  ;  1  Tuck.  Black.  Coram.  App.  275, 
276. 

a  Stat.  25  Edw.  3,  ch.  2;  1  Hale,  P.  C.  259. 

»  Sec  4  Black.  Comm.  85  to  92 ;  3  Wilson's  Law  Lcct.  96,  97,  98,  99 ;  1  Tack. 
Black.  Comm.  App.  275. 

*  The  Federalist,  No.  43 ;  3  Wilson's  Law  Lcct.  96. 

*  Sec  also  Journal  of  Convention,  221,  269,  270,  271. 

8  Sec  4  Black.  Comm.  81  to  84 ;  Foster,  Cr.  Law,  Discourse  I.  But  sec  4  Tuck. 
Black.  Comm.  App.  Note  B. 
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IjsIhmI  (lortrinos,  rvcii  wlirn  cxpcutivc  influence  has  exerted  itself 
with  III)  small  zojil  to  prixnire  convictions.^  On  one  occasion 
only  has  the  considiTation  of  the  question  come  before  the  su- 
premo court:  and  \vc  shall  conclude  what  we  have  to  say  on  this 
subject,  with  a  short  extract  from  the  opinion  delivered  upon  that 
occasion.  **  To  constitute  that  specific  crime,  for  which  the  pris- 
oners now  before  tiic  c»ourt  have  been  committed,  war  must  be 
actually  levied  aminst  the  United  States.  However  fla<;itioii3 
UMiy  be  tln»  crime  of  (conspiring  to  subvert  by  force  the  govern- 
ment of  our  country,  su<-h  conspiracy  is  not  treason.  To  con- 
spire to  levy  war,  and  a<tually  to  levy  war,  are  distinct  offences. 
The  first  must  l)e  brought  into  open  action  by  the  assemblage  of 
men  for  a  purpose  tn»asonal)le  in  itself,  or  the  fact  of  levying  war 
caimot  have  bec«n  committed.  So  far  has  this  principle  been 
carrii'<l,  that,  in  a  case  reported  by  Ventris,  and  mentioned  in 
some  modern  tn*atises  on  criminal  law,  it  has  been  determined 
that  the  actual  enlistmeni  of  men  to  serve  against  the  govern- 
ment does  not  amount  to  levying  war.  It  is  true,  that  in  that 
case  the  soldiers  enlisted  were  to  serve  without  the  realm  ;  but 
they  were  enlisttnl  within  it,  and  if  the  enlistment  for  a  treason- 
able  purpose  could  amomit  to  levying  war,  then  war  liad  been 
actually  levied/' 

§  IsOj.  "  It.  is  not  the  intention  of  the  court  to  say,  that  no 
individual  can  be  i^uilly  of  this  crime,  who  has  not  appeared  in 
arms  aic^iinst  his  country.  On  the  contrary  if  war  be  actually 
](  vied,  that  is,  if  a  body  of  n)en  be  actually  assembled  for  the 
purpose  of  eHecling  by  force  a  treasonable  purpose,  all  those  who 
perform  any  part,  however  luiimte,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in  the  general  con- 
spiracy, are  to  b(»  coiir^idered  as  traitors.  But  there  must  be  an 
aetiial  assembling  of  men  for  the  treasonable  purpose,  to  consti- 
tute a  levyini'  of  war."  -  ^^ 

§  lM):i.  The  other  |)art  of  the  clause,  requiring  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  a  confession  in  open 
ViHirt^^*  to  justify  a  conviction  is  founded  upon  the  same  rcason- 

1  S(«-  4  Jt  fr.TXHi's  (\)m'sii.  7l'.  7:>,  78.  JC},  Pfi.  80.  »7,  88,  90,  101,  102,  10.1.  ScC 
Unn'^  Triul  in  lsi)7  ;  3  Wil-nii's  Law  JACt.  100  to  106. 

-  /■.'/■.//•.'.  llur.iiKfn,  A  CrMiicii.  rj<i.  Src  jiNo  I'nititl  iSfalm  y,  Tiftrr,  4  Cmnrh,  409 
t'»  :»"<.  \  ■. :  St-rj:,  on  Con^t.  «li.  r.a,  (i>,].  I'.lit.  cli.  :\2)  ;  rtnplrx.  Lif»rhf  I  John.  U.  rtTtS, 

'•  St  i<  / '/.//,./  Sfti/fs  V.  /■'/.".,  l*:inij»Ii.  p.  171.  [See  I'lirthiT  lor  a  defiuition  of  trx'ason, 
fni'-'f  Sfiit.s  \.  Hoxli f  1  rniiR',  'Hui;  Unitvtl  !<tahs\',  llauutiift  2  Wullaco,  Jr.   139; 
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ing.  A  like  provision  exists  in  British  jurisprudence,  founded 
upon  the  same  great  policy  of  protecting  men  against  false  testi- 
mony, and  unguarded  confessions,  to  their  utter  ruin.  It  has 
been  well  remarked,  that  confessions  are  the  weakest  and  most 
suspicious  of  all  testimony  ;  ever  liable  to  be  obtained  by  artifice, 
false  hopes,  promises  of  favor,  or  menaces ;  seldom  remembered 
accurately,  or  reported  with  due  precision  ;  and  incapable  in  their 
nature  of  being  disproved  by  other  negative  evidence.^  To  which 
it  may  be  added,  that  it  is  easy  to  be  forged,  and  the  most  diiii- 
cult  to  guard  against.  An  unprincipled  demagogue,  or  a  corrupt 
courtier,  might  otherwise  hold  the  lives  of  the  purest  patriots  in 
his  hands,  without  the  means  of  proving  the  falsity  of  the  charge, 
if  a  secret  confession  uncorroborated  by  other  evidence  would 
furnish  a  sufficient  foundation  and  proof  of  guilt.  And  wisely, 
also,  has  the  constitution  declined  to  suffer  the  testimony  of  a 
single  witness,  however  high,  to  be  sufficient  to  establish  such  a 
crime,  which  rouses  against  the  victim  at  once  private  honor  and 
public  hostility.^  There  must,  as  there  should,  be  a  concurrence 
of  two  witnesses  to  the  same  overt,  that  is,  open  act  of  treason, 
who  are  above  all  reasonable  exception.^ 

§  1803.  The  subject  of  the  power  of  congress  to  declare  the 
punishment  of  treason,  and  the  consequent  disabilities,  have  been 
already  commented  on  in  another  place.*^ 


Regina  v.  Frost,  9  C.  &  P.  129 ;  2  Bishop  on  Crim.  Law,  ^  1032 ;  3  Grccnl.  Ev.  §  237  ; 
Boston  Law  llep.  1851,  p.  413. 

1  4  Black.  Comm.  356,  357. 

»  Sec  4  Black.  Comm.  357,  358. 

»  Unitefl  States  v.  Burr,  4  Cranch,  469,  406,  503,  506,  507. 

«  Sec  ante,  ^  1291  to  1296. 
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CHAPTER  XL. 

PRFS'ILEGES   OF   CITIZEN'S — FUGITI\T:S SI-AVES. 

%  1804.  The  fourth  article  of  the  constitution  contains  several 
important  provisions,  some  of  which  have  been  already  consid- 
ered. Among  th(»se  an^,  the  faith  and  credit  to  be  given  to  state 
acts,  records,  and  judgments,  and  the  mode  of  proving  them,  and 
the  dVect  tlicreof ;  the  admission  of  new  states  into  the  union; 
and  the  rcguhition  and  disposal  of  the  territory,  and  other  prop- 
erty of  the  United  States.^  We  shall  now  proceed  to  those 
which  still  remain  for  examination. 

§  ISOo.  The  first  is,  "  The  citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  Immunities  of  citizens  in  the  several 
states."-^  There  was  an  article  upon  the  same  subject^  in  the 
confederation,  which  declared,  "that  the  free  inhabitants  of  each 
of  these  states,  paupers,  vagabonds,  and  fugitives  from  justice 
excepted,  shall  be  entitled  to  all  privileges  and  immunities  of  free 
citiziMis  in  the  several  j^tates;  and  the  people  of  each  state  shall, 
in  every  other,  enjoy  all  the  privileges  of  trade  and  commerce, 
subject  to  the  same  duties,  impositions,  and  restrictions,  as  the 
inhabitants  thereof  respectivelvV  ScvJ^  It  was  remarked  by  the 
Federalist,  that  there  is  a  strange  confusion  in  this  language. 
Why  the  terms, /r^c  inhnhUants^  are  used  in  one  part  of  the  arti- 
cle, free  citizens  in  another,  and  people  in  another ;  or  what  is 
meant  by  superadding  to  "all  privileges  and  immunities  of  free 
citizens,"  "all  the  privileges  of  trade  and  commerce,"  cannot 
easily  be  determined.  It  seems  to  be  a  construction,  however, 
scarcely  avoidable,  that  those,  who  come  under  the  denomination 
of  free  inhabitants  of  a  state,  although  not  citizens  of  such  state, 
are  entitled,  in  every  other  state  to  all  the  privileges  oi  free  cilu 
ze?is  of  the  latter;  tiiat  is,  to  greater  privileges  than  they  may  be 


1  See  aiitr,  §  1211  to  1230.  §  1308  to  1315,  and  \  1316  to  1324. 

2  [Soe  Conner  v.  KHioft,  18  Ilowanl,  8.  C.  K.  591,  that  this  clause  applies  oulj  to  «ich 

rijrhts  as  holon*^  to  citizensjliii).] 

3  Si'c  1  Tuck.  Black.  Comm.  App.  365. 
*  Conk'Joration,  art.  4. 
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entitled  to  in  their  own  state.  So  that  it  was  in  the  power  of  a 
particular  state,  (to  which  every  other  state  was  bound  to  sub- 
rait,)  not  only  to  confer  the  rights  of  citizenship  in  other  states 
upon  any  persons  whom  it  might  admit  to  such  rights  within  it- 
self, but  upon  any  persons  whom  it  might  allow  to  become  in- 
habitants  within  its  jurisdiction.  But  even  if  an  exposition  could 
be  given  to  the  term,  inhabitants^  which  would  confine  the  stipu- 
lated privileges  to  citizens  alone,  the  difficulty  would  be  dimin- 
ished only,  and  not  removed.  The  very  improper  power  was, 
under  the  confederation,  still  retained  in  each  state  of  naturaliz- 
ing aliens  in  every  other  state.^ 

§  1806.  The  provision  in  the  constitution  avoids  all  this  ambi- 
guity.^ It  is  plain  and  simple  in  its  language;  and  its  object  is 
not  easily  to  be  mistaken.  Connected  with  the  exclusive  power 
of  naturalization  in  the  national  government,  it  puts  at  rest  many 
of  the  difficulties  which  affected  the  construction  of  the  article  of 
the  confederation.^  It  is  obvious,  that,,  if  the  citizens  of  each 
state  were  to  be  deemed  aliens  to  each  other,  they  could  not 
take,  or  hold  real  estate,  or  other  privileges,  except  as  other 
aliens.  The  intention  of  this  clause  was  to  confer  on  them,  if 
one  may  so  say,  a  general  citizenship ;  and  to  communicate  all 
the  privileges  and  immunities  which  the  citizens  of  the  same 
state  would  be  entitled  to  under  the  like  circumstances.* 

§  1807.  The  next  clause  is  as  follows :  "  A  person  charged  in 
any  state  with  treason,  felony,  or  other  crime,^  who  shall  flee 
from  justice  and  be  found  in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state  from  which  he  fled,  be  deliv- 
ered up,  to  be  removed  to  the  state  having  jurisdiction  of  the 
crime."  A  provision,  substantially  the  same,  existed  under  the 
confederation.® 

1  The  Federalist,  No.  42.  Sec  also  Id.  No.  80;  ante,  S  1098.  [Whether  a  corpora- 
tion be  a  "  citizen  "  within  the  meaning  of  this  clause  of  the  constitution,  does  not  seem 
to  be  clearly  determined.  See  Bank  of  United  States  v.  Deveaux,  5  Cranch,  R.  61 
Bank  o/Aufptsta  v.  Earle,  13  Peters,  S.  C.  R.  586.  Bank  of  Vicksburg  v.  Slocomb,  14 
Peters,  R. ;  Louisville  BaUroad  Co,  y.  Letson,  2  Howard,  S.  C.  R.  556 ;  People  y.  Inlay, 
20  Barb.  68.] 

^  See  Journal  of  Convention,  222,  302. 

*  But  see  1  Tuck.  Black.  Comm.  App.  365. 

*  Carfieldy.  CoryeU,  4  Wash.  Cir.  R.  371;  Seig.  on  Const  ch.  31,  p.  384,  (ch.  33, 
p.  393,  2d  edit) ;  Livingston  y.  Van  Ingen,  9  John.  R.  507.  [See  Alitot  y.  Bayley,  6 
Pick.  92,  93,  as  to  the  interpretation  of  this  clause.] 

[^  The  word  crime  does  not  include  merely  such  as  were  offences  at  the  common 
law,  but  also  extends  to  statutory  offences.    In  re  Fetter,  3  Zabriskie,  311.] 
^  Confederation,  Art  4. 
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§  1S08.  It  has  boon  often  made  a  question,  bo\ir  far  any  nation 
iH,  by  the  law  of  nations,  and  independent  of  any  treaty  stipula- 
tioiis,  bi>iHid  to  surrender,  upon  demand,  fugitives  from  justice, 
who,  liaving  committed  crimes  in  another  country,  have  fled 
thither  for  shelter.  Mr.  Chancellor  Kent  considers  it  clear  upon 
prineiple,  as  well  as  authority,  that  every  state  is  bound  to  deny 
an  asylum  to  criminals,  and,  upon  application  and  due  examina- 
tion of  the  case,  to  surrender  the  fugitive  to  the  foreign  state 
where  the  crime  has  been  committed.^  Other  distinguished 
judges  and  jurists  have  entertained  a  diflerent  opinion.^  It  is  not 
uneommon  for  treaties  to  contain  mutual  stipulations  for  the 
surrender  of  criminaU;  and  the  United  States  have  sometimes 
been  a  party 'to  such  an  arrangement.^ 

§  1809.  J^ut,  however  the  point  may  be  as  to  foreign  nations, 
it  cannot  be  questioned  that  it  is  of  vital  importance  to  the  pub- 
lie  administration  of  criminal  justice,  and  the  security  of  the  re- 
spective states,  that  criminals,  who  have  committed  crimes  therein, 
should  not  iiiid  an  asylum  in  other  states,  but  should  be  surren- 
dered up  for  trial  and  punishment.  It  is  a  power  most  salutary 
in  its  general  operation,  by  discouraging  crimes  and  cutting  off 
the  chances  of  escape  from  punishment  It  will  promote  har- 
mony and  good  feelings  among  the  states;  and  it  'will  increase 
the  gcMieral  sense  of  the  blessings  of  the  national  government 
It  will,  moreover,  give  strength  to  a  great  moral  duty,  which 
neighboring  states  especially  owe  to  each  other,  by  elevating  the 
policy  of  the  mutual  suppression  of  crimes  into  a  legal  obligation. 
Hitherto  it  has  proved  as  useful  in  practice  as  it  is  unexception- 
able in  its  character."* 

§1810.  The  next  clause  is :  "No  person  held  to  service  or 
labor  ill  one  state,  under  the  laws  thereof,  escaping  into  another, 


1  1  Kent's  Comm.  Lect.  2,  p.  30,  (2«1  edit.  p.  36, 37) ;  Matter  of  Washburn,  4  John. 
Ch.  K.  lOr. ;  Jitx  V.  Dull,  1  Amer.  Jurist,  297;  Vattel,  B.  2,  §  76,  77;  Kutherforth, 
Inst.  n.  2,  ch.  0,  ^  12. 

'^  Onnth  V.  Dmron,  10  Scr^'eaiit  &  Ruwie,  K.  125;  1  American  Jurist,  297  ;  [Coni*th 
V.  Gnn,,  17  Muss.  U.  51:),  546,  547,  548.  See  Slorj'on  Couflict  of  Laws,  ^  628.  See 
also  Kxfcutive  Docunients,  1840,  of  first  session  of  the  twenty-sixth  congress.  No.  99 
in  wliiili  the  dtiotrinos  of  our  goveniinent  are  contaiued,  in  cases  of  this  sort;  and  espe- 
cially Mr.  Wirt's  able  of)inions,  denying;  tlic  duty  to  surrender  criminals  as  a  matter  of 
national  law.     Soe  also  In  re  Ftttrr,  3  Zabriskio,  311.] 

«  Slt  treaty  with  Grc«at  Britain,  of  1794,  art.  27 ;  United  States  v.  Nash,  Beo's  Adm. 
R.  2i^^r,. 

*  See  I  Kent's  Comm.  Lect.  2,  p.  36,  (2d  edit.  p.  36).  Sec  Joum.  of  Convention^ 
222,  304. 
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shall,  in  consequence  of  any  law  or  regulation  therein,  be  dis- 
charged from  such  service  or  labor ;  but  shall  be  delivered  up,  on 
claim  of  tbe  party  to  whom  such  service  or  labor  may  be  due."  ^ 

§  1811.  This  clause  was  introduced  into  the  constitution  sole- 
ly for  the  benefit  of  the  slaveholding  states,  to  enable  them  to  re- 
claim their  fugitive  slaves,  who  should  have  escaped  into  other 
states  where  slavery  was  not  tolerated.  The  want  of  sucKa  pro- 
vision, under  the  confederation,  was  felt  as  a  grievous  inconven- 
ience by  the  slaveholding  states  ;  ^  since,  in  many  states,  no  aid 
whatsoever  would  be  allowed  to  the  owners,  and  sometimes,  in- 
deed, they  met  with  open  resistance.  In  fact,  it  cannot  escape 
the  attention  of  every  intelligent  reader,  that  many  sacrifices  of 
opinion  and  feeling  are  to  be  found,  made  by  the  eastern  and 
middle  states  to  the  peculiar  interests  of  the  south.  This  forms 
no  just  subject  of  complaint;  but  it  should  forever  repress  the 
delusive  and  mischievous  notion,  that  the  south  has  not  at  all 
times  had  its  full  share  of  benefits  from  the  union. 

§  1812.  It  is  obvious,  that  these  provisions  for  the  arrest  and 
removal  of  fugitives  of  both  classes  contemplate  summary  minis- 
terial proceedings,  and  not  the  ordinary  course  of  judicial  inves- 
tigations, to  ascertain  whether  the  complaint  be  well  founded,  or 
the  claim  of  ownership  be  established  beyond  all  legal  contro- 
versy. In  cases  of  suspected  crimes,  the  guilt  or  innocence  of  the 
party  is  to  be  made  out  at  his  trial,  and  not  upon  the  preliminary 
inquiry,  whether  he  shall  be  delivered  up.  All  that  would  seem, 
in  such  cases,  to  be  necessary,  is,  that  there  should  be  prima  facie 
evidence  before  the  executive  authority  to  satisfy  its  judgment, 
that  there  is  probable  cause  to  believe  the  party  guilty,  such  as 
upon  an  ordinary  warrant  would  justify  his  commitment  for 
triai^  And,  in  the  cases  of  fugitive  slaves,  there  would  seem  to 
be  the  same  necessity  of  requiring  only  primd  facie  proofs  of 
ownership,  without  putting  the  party  to  a  formal  assertion  of  his 
rights,  by  a  suit  at  the  common  law.  Congress  appear  to  have 
acted  upon  this  opinion  ;  and,  accordingly,  in  the  statute  upon 


^  This  clause,  in  its  sabstanco,  was  nnanimonsly  adopted  by  the  Conyention.  Jonm. 
of  Convention,  307. 

^  1  Tack.  Black.  Comm.  App.  366.  See,  also,  Serg.  on  Const,  ch.  31,  p.  385,  (ch. 
33,  p.  394  to  398,  2d  edit.) ;  Gkn  y.  Hodges,  9  John.  R.  67 ;  Commonwealth  y.  HailO' 
way,  2  Scrg.  &  Rawle,  R.  306. 

'  See  Scig.  on  Const,  ch.  31,  p.  385,  (2d  edit.  ch.  33,  p.  394) ;  Somerset's  case, 
20  State  Trials,  79 ;  1  Black.  Comm.  425,  note ;  3  B.  &  Aid.  353 ;  2  B.  &  Cressw.  448. 
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3ject,  have  antborized  sammary  proceedings  before  a  mag« 
,  upon  which  he  may  grant  a  warrant  for  removal.^ 
il2  a.  [In  the  case  of  Priggy.  The  CommanweaUA  of  Petm' 
ita,^  this  clause  in  the  constitution  received  a  very  careful 
deration  by  the  supreme  court  of  the  United  States,  and  the 
titutionality  of  the  act  of  congress  of  the  12th  of  February, 
3,  eh.  51,  passed  in  furtherance  of  it,  was  fully  discussed  and 
rmed.     It  was  also  the  opinion  of  the  court,  that  the  power  of 
,islation  upon  this  subject  is  exclusive  in  the  national  govern- 
ant,  and  is  not  concurrent  in  the  states ;  and  that  although  the 
ates  possess  full  jurisdiction  to  pass  regulations  of  police  in 
aspect  to  fugitive  slaves,  yet  that  such  regulation  cannot  be  per- 
uitted  to  interfere  with  or  obstruct  the  rights  of  the  owner  to 
reclaim  the  slave,  derived  from  the  constitution,  nor  the  remedies 
prescribed   by  congress  to  aid  and  enforce  such  rights.     The 
majority  of  the  court  held,  however,  that  the  states  were  not 
bound  to  provide  means  to  carry  the  provisions  of  the  consUta- 
tion  as  to  fugitive  slaves  into  effect,  either  by  its  courts  or  magis- 
trates ;  but  that  the  national  government  was  bound,  through  its 
own  proper  departments,  legislative,  judicial,  and  executive,  to 
enforce  all  the  rights  and  duties  growing  out  of  this  clause  in 
the  constitution.^] 


1  Act  of  12th  Feb.  1793,  ch.  51,  (ch.  7) ;  Scrg.  on  Const,  ch.  31,  p.  387,  (Sd  edit 
ch.  33,  p.  397,  398) ;  Glen  v.  Hodges,  9  John.  11.  62;   Wright  y.  De(uxm,  5  Serg.  4  B. 

62  ;   CommonwciiUh  v.  Grijfin,  2  Pick.  R.  II. 

[TIic  question  of  what  constitutes  a  sufficient  notice  to  a  person  that  he  is  haitociag 
a  fuf^iiive  slave,  and  what  constitutes  a  harhorin^jj  and  concealing  under  the  act  of  con- 
gress, in  relation  to  fugitive  slaves,  is  fully  considered  in  Jones  v.  Van  Zandt,  5  How- 
ard, S.  C.  R.  225.] 

2  16  Peters,  S.  C.  R.  608.  [Affirmed  in  5  Howard,  S.  C.  R.  215.  Moore  v.  I7ie  FeojiU 
of  Illinois,  14  Howard,  S.  C.  R.  13.] 

'  [As  the  judgment  in  this  case  was  pronounced  by  Mr.  Justice  Story/ it  would  se«m 
to  form  a  fit  ap|)endix  to  this  chapter,  and  is  therefore  in.sertcd.     It  was  as  follows  :  — 

This  is  a  writ  of  error  to  the  supreme  court  of  Pennsylvania,  brought  under  th 
twenty-fifth  section  of  the  judiciary  act  of  1789,  ch.  20,  for  the  purpose  of  revising  tJ 
judgment  of  that  court,  in  a  case  involving  the  construction  of  the  constitution  a 
laws  of  the  United  States. 

The  facts  are  briefly  these  :  The  plaintiff  in  error  was  indicted,  in  the  court  of  c 
and  terminer  for  York  county,  for  having,  with  force  and  violence,  taken  and  ca 
away  from  that  county  to  the  state  of  Marj'land  a  certain  negro  woman,  named 
garet  Morgan,  with  a  design  and  intention  of  selling  and  disposing  of  and  keepin 
as  a  slave  or  servant  for  life,  contrarv'  to  a  statute  of  Pennsylvania,  passed  on  th* 
of  March,  1826.   That  statute,  in  the  first  section,  in  substance  provides,  that  if  a' 
son  or  persons  shall,  from  and  after  the  passing  of  tlie  act,  by  force  and  violen' 
and  carry  away  or  cause  to  be  taken  and  carried  away,  and  shall,  by  fraud  or  ft 
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[§  1813  6.  By  an  act  of  congress  passed  September  18th,  1850, 
additional  regulations  were  provided  for  the  surrender  of  fugi- 

fence,  seduce,  or  raaae  to  be  seduced,  or  shall  attempt  to  take,  can;  away,  or  Kdnee 
•nj  negro  or  miilalto  from  any  part  of  that  commonwealih,  with  a  design  and  intention 
of  selling  and  diapoainj;  of,  or  causing  to  bo  sold,  or  of  keeping  and  detaining,  or  of 
caasing  to  be  kept  and  detained,  such  negro  or  mulatto  as  a  slave  or  servant  for  life,  or 
for  any  term  whatBoever ;  CTcry  Burh  pemon  or  persons,  his  or  their  aiders  or  abettors, 
iliali  on  conviction  thereof,  be  deemed  guilty  ofafeionj,  and  shall  forfeit  and  pay  a  sum 
not  less  than  five  hundred,  nor  more  than  one  thousand  dollars ;  and,  moreover,  shall 
b«  tenlciiced  to  undergo  a  aerviiudc  for  any  term  or  terms  of  years,  not  less  than  seven 
jeare,  nor  exceeding  iwenty-ooe  years  ;  and  shall  bo  confined,  and  kept  lo  liard  hihor, 
tc.  There  are  many  other  provisions  in  the  statute  which  is  recited  at  targe  in  tho 
record,  bat  lo  which  it  is,  in  our  view,  unnecessary  to  advert  upon  tlie  present  occiiaion. 
The  plainlilF  in  error  pleaded  not  guilty  to  the  indictment ;  and,  at  tlie  trial,  tlic  jury 
found  a  special  verdict,  whicli  in  substance  states,  that  the  negro  woman,  Mni^arct  Mor- 
gan, was  a  slave  for  life,  and  held  to  labor  and  service  under  and  according  to  the  laws 
of  Maryland  to  a  certain  Margaret  Ashmoro,  a  citizen  of  Maryland;  that  the  slave 
escaped,  and  fled  from  Maryland  into  I'cnnsylvnnia,  in  1832;  that  the  plaintiff  in  error, 
being  legally  constituted  the  agent  and  attorney  of  the  said  Margaret  Ashmore,  in  1S3T, 
mnaed  the  said  negro  n-omun  to  be  taken  and  npprehended,  as  a  fugitive  from  labor,  by 
a  Mate  constable,  under  a  warrant  from  a  Pennsylvania  magistrate ;  that  the  said  negro 
woman  was  thereupon  brought  before  the  said  mBgiBtrata,  who  refused  lo  lake  further 
cogniiancc  of  llie  cose  ;  and  thereupon  the  plaintiff  in  error  did  remove,  tnke,  and  carry 
Kway  the  said  negro  woman  and  her  children  out  of  Pennsylvania  into  Marjland,  and 
did  deliver  the  said  negro  woman  and  her  children  into  the  custody  and  posi<cssion  of 
the  said  Margaret  Ashmoro.  The  special  verdict  further  finds,  that  one  of  the  children 
was  bom  in  Pennsylvania,  more  than  a  year  after  the  said  negro  woman  bad  fled  and 
escaped  from  Maryland. 

Upon  this  special  verdict,  the  court  of  oyer  and  terminer  of  York  county  adjudged 
that  the  phiintiff  in  error  was  guilty  of  the  offence  charged  in  the  indictment.  A  writ 
of  error  was  brought  from  that  judgment  lo  the  suprrmc  court  of  PcimBjivania,  whew 
the  judgment  was.  projunna,  affirmed.  From  this  latter  judgment  the  present  writ  of 
error  has  been  brought  to  Iliis  court. 

Beforo  proceeding  lo  discuss  the  very  important  and  interesting  (|ncstions  involved 
in  this  record,  ii  is  fit  lo  say,  that  the  cause  has  been  condncicd  in  the  court  below,  and 
faas  been  brought  here  hy  the  coiiperation  and  sanction,  both  of  the  state  of  Maryland 
and  the  state  of  Pennsylvania,  in  the  mo!<t  friendly  and  conrtcons  spirit,  with  a  view  to 
have  those  questions  finally  disposed  of  by  the  adjudication  of  this  court;  so  thnt  the 
agitalions  on  this  subject,  in  liolh  slateB.  which  have  liad  a  tendency  lo  interrupt  the 
harmony  between  them,  may  subsido.  and  the  conflict  of  opinion  be  put  at  rest.  It 
ihould,  also,  lie  added,  tliat  the  statute  of  Pennsylvania,  of  1B26,  was  (as  has  liecn  sug- 
gested nt  the  bar)  passed  with  a  view  of  meeting  the  supposed  wishes  of  Maryland  on 
the  subject  of  fngitive  slaves  ;  and  that,  although  it  has  failed  to  produce  the  good  ef-  . 
Ibcti  intended  in  its  practical  construction,  the  resolt  was  anfoi««cen  and  undesigned. 
1.  The  question  aHsiag  in  the  case,  ai  to  the  codslitutionality  of  the  statute  of  Penn- 
•ylvania,  luu  been  most  elaborately  aigned  at  iho  bar.  Tbo  counsel  for  the  plainiifT  in 
eiTDT  have  contended  that  the  statute  of  Pennsylvania  is  anconstitutional ;  first,  because 
congreaa  has  the  exclusive  power  of  legislation  npon  the  subjed-mBttcr,  under  the  con- 
ttitatioD  of  the  United  States,  and  under  the  act  of  the  12th  of  Febnary,  1793,  eh.  51, 
(7,)  which  was  passed  in  fnrs  nance  thereof;  secondly,  that  if  this  power  is  not  exclusive 
.in  congteu,  still  the  concorrent  power  of  the  state  legislaluies  i*  suapcndcd,  by  the 
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tive  slaves ;  anthorizing  commissioners  to  hear  a  claimant  to  any 
fugitive  slave  in  a  summary  manner,  and  upon  satisfactory  proof 

actual  exorcise  of  the  power  by  congress ;  and  thirdly,  that  if  not  suspended,  still  the 
Btatate  of  Pennsylvania,  in  all  its  provisions  applicable  to  this  case,  is  in  direct  collision 
with  the  act  of  congress,  and,  therefore,  is  unconstitutional  and  void.  The  counsel  for 
Pennsylvania  maintain  the  negative  of  all  these  points. 

Few  questions,  which  have  over  come  before  this  conrt,  involve  more  delicate  and 
important  considerations  ;  and  few  upon  which  the  public  at  lai^  may  be  presumed  to 
feel  a  more  profound  and  pervading  interest.  We  have  accordingly  given  them  our 
most  deliberate  examination ;  and  it  has  become  my  duty  to  state  the  result  to  which 
we  have  arrived,  and  the  reasoning  by  which  it  is  supported. 

Before,  however,  we  proceed  to  the  points  more  immediately  before  us,  it  may  be 
well,  in  order  to  clear  the  case  of  difficulty,  to  say,  that  in  the  exposition  of  this  part  of 
the  constitution  we  shall  limit  ourselves  to  those  considerations  which  appropriately  and 
•exclusively  belong  to  it,  without  laying  down  any  rules  of  interpretation  of  a  more  gen- 
eral nature.  It  will,  indeed,  probfli)ly  be  found,  when  we  look  to  the  character  of  the 
constitution  itself,  the  objects  which  it  seeks  to  attain,  the  powers  which  it  confers,  the 
duties  which  it  enjoins,  and  the  rights  which  it  secures,  as  well  as  the  known  historical 
fiict,  that  many  of  its  provisions  were  matters  of  compromise  of  opposing  interests  and 
>  opinions ;  that  no  uniform  rule  of  interpretation  can  be  applied  to  it  which  may  not 
allow,  even  if  it  does  not  positively  demand,  many  modifications  in  its  actual  applica- 
tion to  particular  clauses.  And,  perhaps,  the  safest  rule  of  interpretation,  after  all,  will 
be  found  to  be,  to  look  to  the  nature  and  objects  of  the  particular  powers,  duties,  and 
rights,  with  all  the  lights  and  aids  of  contemporary  history ;  and  to  give  to  the  words 
of  each  just  such  operation  and  force,  consistent  with  their  legitimate  meaning,  as  may 
fairly  secure  and  attain  the  ends  proposed. 

There  are  two  clauses  ii^  the  constitution  upon  the  subject  of  fugitives,  which  stand  in 
juxtaposition  with  each  other,  and  have  been  thought  mutually  to  illustrate  each  other. 
They  arc  both  contained  in  the  second  section  of  the  fourth  article,  and  are  in  the  fol- 
lowing words:  "A  person  charged  in  any  state  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in  another  state,  shall,  on  demand  of  the  exec- 
utive authority  of  the  state  from  which  he  fled,  be  delivered  up,  to  be  removed  to  the 
state  having  jurisdiction  of  the  crime." 

"  No  person  held  to  service  or  labor  in  one  state,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged  from 
such  service  or  labor ;  but  shall  be  delivered  up,  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due." 

The  last  clause  is  that,  the  true  interpretation  whereof  is  directly  in  judgment  before 
us.  Historically,  it  is  well  known,  that  the  object  of  this  clause  was  to  secure  to  the 
-  citizens  of  the  slaveholding  states  the  complete  right  and  title  of  ownership  in  their 
slaves,  as  property,  in  every  state  in  the  union  into  which  they  might  escape  from  the 
state  where  they  were  held  in  scr>'itude.  The  full  recognition  of  this  right  and  title  was 
indispensable  to  the  security  of  this  species  of  property  in  all  the  slaveholding  states  ; 
and,  indeed,  was  so  vital  to  the  preservation  of  their  domestic  interests  and  institutions, 
that  it  cannot  be  doubted  that  it  constituted  a  fundamental  article,  without  the  adoption 
of  which  the  union  could  not  have  been  formed.  Its  true  design  was  to  guard  against 
the  doctrines  and  principles  prevalent  in  the  non-slaveholding  states,  by  preventing 
them  from  intermeddling  with,  or  obstructing,  or  abolishing  the  rights  of  the  owners  of 
slaves. 

By  the  general  law  of  nations,  no  nation  is  bound  to  recoglhe  the  state  of  slavery,  as 
to  foreign  slaves  found  within  its  territorial  dominions,  when  it  is  in  opposition  to  its 
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of  the  identity  of  the  person,  and  that  in  fact  such  person  does 
owe  service  or  labor  as  alleged,  such  commissioners  are  author- 


own  policy  and  institutions,  in  favor  of  the  snbjccts  of  other  nations  where  slavery  is 
recognized.  If  it  does  it,  it  is  a  matter  of  comity,  and  not  as  a  matter  of  international 
right.  The  state  of  slavery  is  deemed  to  be  a  mere  municipal  regulation,  founded  upon 
and  limited  to  the  range  of  the  territorial  laws.  This  was  fully  recognized  in  Somerset's 
Case,  Lofft's  Rep.  1;  8.  c.  11  State  Trials  by  Harg.  340;  s.  c.  20  Howell's  State 
Trials,  79 ;  which  was  decided  b^oro  the  American  Revolution.  It  is  manifest  from 
this  consideration,  that  if  the  constitution  had  not  contained  this  clause,  every  non- 
Blaveholding  state  in  the  union  would  have  been  at  liberty  to  have  declared  free  all  run- 
away slaves  coming  within  its  limits,  and  to  have  given  them  entire  immunity  and  pro- 
tection against  the  claims  of  their  masters ;  a  course  which  would  have  created  the 
most  bitter  animosities,  and  engendered  perpetual  strife  between  the  different  states. 
The  clause  was,  therefore,  of  the  last  importance  to  the  safety  and  security  of  the  south- 
em  states ;  and  could  not  have  been  surrendered  by  them  without  endangering  their 
whole  property  in  slaves.  This  clause  was  accordingly  adopted  into  the  constitution 
foy  the  unanimous  consent  of  the  framers  of  it ;  a  proof  at  once  of  its  intrinsic  and  prac- 
tical necessity. 

How,  then,  are  we  to  interpret  the  language  of  the  clause  ?  The  true  answer  is,  in 
such  a  manner,  as  consistently  with  the  words,  shall  fully  and  completely  effectuate  the 
whole  objects  of  it.  If  by  one  mode  of  interpretation  the  right  must  become  shadowy 
and  unsubstantial,  and  without  any  remedial  power  adequate  to  the  end ;  and  by 
another  mode  it  will  attain  its  just  end  and  secure  its  manifest  purpose ;  it  would  seem, 
upon  principles  of  reasoning,  absolutely  irresistible,  that  the  latter  ought  to  prevail. 
No  court  of  justice  can  be  authorized  so  to  construe  any  clause  of  the  constitution  as  to  • 
defeat  its  obvious  ends,  when  another  construction,  equally  accordant  with  the  words 
and  sense  thereof,  will  enforce  and  protect  them. 

The  clause  manifestly  contemplates  the  existence  of  a  positive,  unqualified  right  on 
the  part  of  the  owner  of  the  slave,  which  no  state  law  or  regulation  can  in  any  way 
qualify,  regulate,  Control,  or  constrain.  The  slave  is  not  to  be  discharged  from  service 
or  labor,  in  consequence  of  any  state  law  or  regulation.  Now,  certainly,  without  in- 
dulging in  any  nicety  of  criticism  upon  words,  it  may  fairly  and  reasonably  be  said, 
that  any  state  law  or  state  regulation,  which  interrupts,  limits,  delays,  or  postpones  the 
right  of  the  owner  to  the  immediate  possession  of  the  slave,  and  the  immediate  com- 
mand of  his  service  and  labor,  operates,  pro  tanto,  a  discharge  of  the  slave  therefrom. 
The  question  can  never  be,  how  much  the  slave  is  discharged  from ;  but  whether  he  is 
discharged  from  any,  by  the  natural  or  necessary  operation  of  state  laws  or  state  regu- 
lations. The  question  is  not  one  of  quantity  or  degree,  but  of  withholding,  or  control- 
ling the  incidents  of  a  positive  and  absolute  right. 

We  have  said  that  the  clause  contains  a  positive  and  unqualified  recognition  of  the 
right  of  the  owner  in  the  slave,  unaffected  by  any  state  law  or  regulation  whatsoever,  . 
because  there  is  no  qualification  or  restriction  of  it  to  bo  found  therein  ;  and  we  have 
no  right  to  insert  any  which  is  not  expressed,  and  cannot  be  fairly  implied ;  especially 
are  we  estopped  from  so  doing,  when  the  clause  puts  the  right  to  the  sendee  or  labor 
upon  the  same  ground  and  to  the  same  extent  in  every  other  state  as  in  the  state  from 
which  the  slave  escaped,  and  in  which  he  was  held  to  the  service  or  labor.  If  this  be 
80,  then  all  the  incidents  to  that  right  attach  also  ;  the  owner  must,  therefore,  have  the 
right  to  seize  and  repossess  the  slave,  which  the  local  laws  of  his  own  state  confer  upon 
him  as  property ;  and  we  all  know  that  this  right  of  seizure  and  recaption  is  universally 
acknowledged  in  all  the  slavcholding  states.  Indeed,  this  is  no  more  than  a  mere 
afifirmance  of  the  principles  of  the  common  law  f^plicable  to  this  very  subject.    Mr.. . 
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ized  to  make  oat  a  certificate,  empowering  the  claimant  to  seize 
and  remove  the  fugitive  to  the  state  or  territory  whence  he  es- 


Justice  Blackstone  (3  Bl.  Corom.  4)  lajs  it  down  as  anqaestionable  doctrine.  "  Recap- 
tion or  reprisal  (says  he)  is  another  species  of  remedy,  by  the  mere  act  of  the  party  in- 
jured. This  happens  when  any  one  hath  deprived  another  of  his  property  in  goods  or 
chattels  personal,  or  wrongfully  detains  one's  wife,  child,  or  servant ;  in  which  case  the 
owner  of  the  goods,  and  the  husband,  parent,  or  master,  may  lawfully  claim  and  retako 
them,  wherever  he  happens  to  find  them,  so  it  be  no^in  a  riotous  manner,  or  attended 
with  a  breach  of  the  peace."  Upon  this  ground,  we  have  not  the  slightest  hesitation  in 
holding,  that,  under  and  in  virtue  of  the  constitution,  the  owner  of  a  slave  is  clothed 
with  entire  authority,  in  every  state  in  the  union,  to  seize  and  recapture  his  slave,  when- 
ever  he  can  do  it  without  any  breach  of  the  peace,  or  any  illegal  violence.  In  this 
sense,  and  to  this  extent,  this  clause  of  the  constitution  may  properly  be  said  to  execute 
itself;  and  to  require  no  aid  from  legislation,  state  or  national. 

But  the  clause  of  the  constitution  does  not  stop  here,  nor,  indeed,  consistently  with  its 
professed  objects,  could  it  do  so.  Many  cases  must  arise,  in  which,  if  the  remedy  of  the 
owner  were  confined  to  the  mere  right  of  seizure  and  recaption,  he  would  be  utterly 
without  any  adequate  redress.  He  may  not  be  able  to  lay  his  hands  upon  the  slave. 
He  may  not  be  able  to  enforce  his  rights  against  persons  who  either  secrete,  or  conceal, 
or  withhold  the  slave.  He  may  be  restricted  by  local  legislation,  as  to  the  mode  of 
proofs  of  his  ownership ;  as  to  the  courts  in  which  he  shall  sue,  and  as  to  the  actions 
which  he  may  bring;  or  the  process  he  may  use  to  compel  the  delivery  of  the  slave. 
Nay,  the  local  legislation  may  be  utterly  inadequate  to  furnish  the  appropriate  redress, 
by  authorizing  no  process  in  rem,  or  no  specific  mode  of  repossessing  the  slave,  leaving 
the  owner,  at  best,  not  that  right  which  the  constitution  designed  to  secure,  — a  specific 
delivery  and  repossession  of  the  slave,  but  a  mere  remedy  in  damages  ;  and  that,  per- 
haps, against  persons  utterly  insolvent  or  worthless.  The  state  legislation  may  be 
entirely  silent  on  the  whole  subject,  and  its  ordinary  remedial  process  framed  with  dif- 
ferent views  and  objects  ;  and  this  may  be  innocently,  as  well  as  designedly  done ;  since 
every  state  is  perfectly  competent,  and  has  the  exclusive  right  to  prescribe  the  remedies 
in  its  own  judicial  tribunals,  to  limit  the  time,  as  well  as  the  mode  of  redress,  and  to 
deny  jurisdiction  over  cases,  which  its  own  policy  and  its  own  institutions  either  prohibit 
or  disconntennnco. 

If,  therefore,  the  clause  of  the  constitution  had  stopped  at  the  mere  recognition  of  the 
right,  without  providing  or  contemplating  any  means  by  which  it  might  be  established 
and  enforced,  in  coses  where  it  did  not  execute  itself,  it  is  plain  that  it  would  have,  in  a 
great  variety  of  cases,  a  delusive  and  empty  annunciation.  If  it  did  not  contemplate 
any  action  either  through  state  or  national  legislation,  as  auxiliaries  to  its  more  perfect 
enforcement  in  the  form  of  remedy,  or  of  protection,  then,  as  there  would  be  no  duty  on 
either  to  aid  the  right,  it  would  be  lef^  to  the  mere  comity  of  the  states  to  act  as  they 
should  please  ;  and  would  depend  for  its  security  upon  the  changing  course  of  public 
opinion,  the  mutations  of  public  policy,  and  the  general  adaptations  of  remedies  for 
purposes  strictly  according  to  the  lex  fori. 

And  this  leads  us  to  the  consideration  of  the  other  part  of  the  clause,  which  implies 
at  once  a  guaranty  and  duty.  It  says  :  ''  But  he  (the  slave)  shall  be  delivered  up,  on 
claim  of  the  party  to  whom  such  service  or  labor  may  be  due."  Now,  we  think  it 
exceedingly  difficult,  if  not  impracticable,  to  read  this  language  and  not  to  feel  that  it 
contemplated  some  further  remedial  redress,  than  that  which  might  be  administered  at 
the  hands  of  the  owner  himself.  A  claim  is  to  be  made.  What  is  a  claim  ?  It  is,  in  a 
just  juridical  sense,  a  demand  of  some  matter  as  of  right,  made  by  one  person  upon 
another,  to  do  or  to  forbear  to  do  some  act  or  thing,  as  a  matter  of  duty.    A  more 
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caped.     The  constitutionality  of  this  act  has  sonietimes  been 
doubted,  because  of  the  extent  of  the  power  therein  conferred  upon 


limited,  but,  at  the  same  time,  an  equally  expressive  definition,  was  given  by  Lord 
Dyer,  as  cited  in  StomU  v.  Zouch,  Plowden,  359,  and  it  is  equally  applicable  to  the 
present  case ;  that  "  a  claim  is  a  chaUeng:e  by  a  man  of  the  propriety  or  ownership  of  a 
thing  which  he  has  not  in  poKsession,  but  which  is  wrongfully  detained  from  him."  The 
slave  is  to  bo  delivered  up  on  the  claim.  By  whom  to  be  delivered  up  ?  In  what  mode 
to  be  delivered  up  ?  How,  if  a  refusal  takes  place,  is  the  right  of  delivery  to  be  en- 
forced ?  Upon  what  proofs  ?  What  shall  be  the  evidence  of  a  rightful  recaption  or 
delivery  ?  When,  and  under  what  circumstances,  shall  the  possession  of  the  owner, 
after  it  is  obtained,  be  conclusive  of  his  right,  so  as  to  preclude  any  further  inquiry  or 
examination  into  it  by  local  tribunals,  or  otherwise,  while  the  slave,  in  possession  of  the 
owner,  is  in  transitu  to  the  state  from  which  he  fled  ? 

These,  and  many  other  questions,  will  readily  occur  upon  the  slightest  attention  to 
the  clause  ;  and  it  is  obvious  that  they  can  receive  but  one  satisfactory  answer.  They 
require  the  aid  of  legislation  to  protect  the  right,  to  enforce  the  delivery,  and  to  secure 
the  subsequent  possession  of  the  slave.  If,  indeed^  the  constitution  guarantees  the  right 
and  if  it  requires  the  delivery,  upon  the  claim  of  the  owner,  (as  cannot  well  Imj  doubted,) 
the  natural  inference  certainly  is,  that  the  national  government  is  clothed  with  the  ap- 
propriate authority  and  functions  to  enforce  it.  The  fundamental  principle,  applicable 
to  all  cases  of  this  sort,  would  seem  to  be,  that  where  the  end  is  required  the  means  are 
given ;  and,  where  the  duty  is  enjoined,  the  ability  to  perform  it  is  contemplated  to 
exist,  on  the  part  of  the  functionaries  to  whom  it  is  intrusted.  The  clause  is  found  in 
the  national  constitution,  and  not  in  that  of  any  state.  It  does  not  point  out  any  state 
functionaries,  or  any  state  action  to  carry  its  provisions  into  eflfect.  The  states  cannot, 
therefore,  be  compelled  to  enforce  them ;  and  it  might  well  be  deemed  an  unconstitu- 
tional exercise  of  the  power  of  interpretation  to  insist,  that  the  states  are  bound  to  pro- 
vide means  to  carry  into  effect  the  duties  of  the  national  government,  nowhere  delegated 
or  intrusted  to  them  bv  the  constitution.  On  the  contrar\',  the  natural,  if  not  the  nee- 
essary  conclusion  is,  that  the  national  government,  in  the  absence  of  all  positive  provis- 
ions to  the  contrary,  is  bound,  through  its  own  proper  departments,  legislative,  judicial, 
or  executive,  as  the  case  may  require,  to  carry  into  effect  all  the  rights  and  duties  im 
posed  upon  it  by  the  constitution.  The  remark  of  Mr.  Madison,  in  The  Federalist,  No. 
43,  would  seem,  in  such  cases,  to  apply  with  peculiar  force.  **  A  right  (says  he)  implies 
a  remedy ;  and  where  else  could  the  remedy  be  deposited,  than  where  it  is  deposited  by 
the  constitution  ? "  meaning,  as  the  context  shows,  in  the  government  of  the  United 
States. 

It  is  plain,  then,  that  where  a  claim  is  made  by  the  owner,  out  of  possession,  for  the 
delivery  of  a  slave,  it  must  be  made,  if  at  all,  against  some  other  person  ;  and  inasmuch 
as  the  right  is  a  right  of  property,  capable  of  being  recognized  and  asserted  by  proceed- 
ings before  a  court  of  justice,  between  parties  adverse  to  each  other,  it  constitutes,  in 
the  strictest  sense,  a  controversy  between  fhe  parties,  and  a  case  "  arising  under  the  con- 
stitution "  of  the  United  States  ;  within  the  express  delegation  of  judicial  power  given 
by  that  instrument.  Congress,  then,  may  call  that  power  into  activity  for  the  very  pur- 
pose of  giving  effect  to  that  right ;  and,  if  .so„then  it  may  prescribe  the  mode  and  extent 
in  which  it  shall  be  applied,  and  how,  and  under  what  circumstances,  the  proceedings 
shall  afford  a  complete  protection  and  guaranty  to  the  right. 

Congress  has  taken  this  very  view  of  the  power  and  duty  of  the  national  government. 
As  early  as  the  year  1791,  the  attention  of  congress  was  drawn  to  it,  (as  we  shall  here- 
after more  fully  see,)  in  consequence  of  some  practical  difficulties  arising  under  the 
other  clause,  respecting  fugitives  from  justice  escaping  into  other  states.    The  result 
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commissioners,  and  because  no  provision  was  made  for  a  trial 
by  jury,  but  its  constitutionality  has  been  generally  affirmed,^ 


[I  Miller  v.  McQuerry,  5  M'Lwin,  469  ;  In  re  Martin,  2  Paine,  C.  C.  348 ;  Henry  y. 
LoweU,  16  Barbour,  268 ;  Sim*8  case,  7  Cush.  (Mass.)  285.  Shaw,  C.  J.  said :  "  It  is 
now  ar^cd,  that  the  whole  proceeding]:,  as  it  appears  apon  the  warrant  and  return,  is 
unconstitutional  and  void ;  because,  although  the  act  of  congress  of  1850,  ch.  60,  (9 
U.  S.  Stat  at  Largo,  462,)  has  provided  for,  and  directed  this  course  of  proceeding,  vet 
that  the  statute  itself  is  void,  because  congress  had  no  power,  by  the  constitution  of  the 
United  States,  to  pass  such  a  law,  and  confer  such  an  authority.  The  ground  of  argu- 
ment leading  to  this  conclusion  is,  that  it  is  not  competent  for  cong^ss,  under  the 
power  of  legislation  vested  in  them  by  the  constitution,  to  confer  any  authority,  in  its 
nature  judicial,  upon  any  persons,  magistrates,  or  boards,  other  than  organized  courts  of 
justice,  held  by  judges,  appointed  as  such,  and  to  hold  their  offices  during  good  be* 
havior,  and  paid  by  fixed  salaries ;  whereas  the  commissioners,  designated  by  the  law 
in  question,  do  not  hold  their  offices  during  good  behavior,  nor  are  they  paid  by  fixed 
salaries.    This  is  the  argument. 

**  We  are  called  on  to  consider  two  questions :  First,  whether  congress  has  authority 
to  pass  any  law  on  the  subject ;  and  second,  whether  the  law  actually  passed  did,  in 
any  respect,  of  which  the  petitioner  had  a  right  to  complain,  violate  the  provisions  of 
the  constitution.  These  are  grave  questions,  and  it  is  impossible  to  approach  them 
without  a  deep  sense  of  the  responsibility  which  must  rest  on  a  judicial  tribunal,  when 
called  upon  to  deliberate  upon  the  constitutionality  of  any  legal  enactment  adopted  by 
the  highest  legislative  body  of  the  Anion,  and  passed  under  all  the  forms  required  to 
give  it  the  sanction  of  law. 

**  The  subject-matter  of  this  act  is  the  return  and  restoration  of  fugitive  slaves,  desig- 


of  their  deliberations  was  die  passage  of  the  act  of  the  12th  of  February,  1793,  ch.  51, 
(7,)  which,  after  having,  in  the  first  and  second  sections,  provided  for  the  case  of  fugi- 
tives from  justice,  by  a  demand  to  be  made  of  the  delivery,  through  the  executive  au- 
thority of  tlie  state  where  they  are  found,  proceeds,  in  the  third  section,  to  provide  that 
when  a  person  held  to  labor  or  service  in  any  of  the  United  States,  shall  escape  into  any 
other  of  the  states  or  territories,  the  person  to  whom  such  labor  or  service  may  be  due, 
his  agent,  or  attorney,  is  hereby  empowered  to  seize  or  arrest  such  fugitive  from  labor, 
and  take  him  or  her  before  any  judge  of  the  circuit  or  district  courts  of  the  United 
States,  residing  or  being  within  the  state,  or  before  any  magistrate  of  a  county,  city,  or 
town  corporate,  wherein  such  seizure  or  arrest  shall  be  made ;  and,  upon  proof  to  the 
satisfaction  of  such  judge  or  magistrate,  either  by  oral  evidence,  or  affidavit,  &c.  that 
the  person  so  seized  or  arrested  doth,  under  the  laws  of  the  state  or  territory  from  which 
he  or  she  fled,  owe  service  or  labor  to  the  person  claiming  him  or  her,  it  shall  be  the 
duty  of  such  judge  or  magistrate  to  give  a  certificate  thereof  to  such  claimant,  his  agent, 
or  attorney,  which  shall  be  sufficient  warrant  for  removing  the  said  fugitive  from  labor 
to  the  state  or  territory  from  which  he  or  she  fled.  The  fourth  section  provides  a  pen- 
alty against  any  person  who  shall  knowingly  and  willingly  obstruct  or  hinder  such  claim- 
ant, his  agent,  or  attorney,  in  so  seizing  or  arresting  such  fugitive  from  labor,  or  rescue 
such  fugitive  from  the  claimant,  or  his  agent,  or  attorney,  when  so  arrested,  or  who  shall 
harbor  or  conceal  such  fugitive  after  notice  that  he  is  such ;  and  it  also  saves  to  the  per- 
son claiming  such  labor  or  service  his  right  of  action,  for  or  on  account  of  such  injuries. 
In  a  general  sense,  this  act  may  be  truly  said  to  cover  the  whole  ground  of  the  consti- 
tution, both  as  to  fugitives  from  justice,  and  fugitive  slaves ;  that  is,  it  covers  both  the 
subjects,  in  its  enactments ;  not  because  it  exhausts  the  remedies  which  may  be  applied 
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By  this  act,  the  forfeiture   provided   by  the   act  of  1793  was 
repealed,  and  an  action  for  such  penalty,  pending  at  the  time  of 


Dated  in  [he  eonstilntion  a*  pcnon*  held  to  eerrice  or  labor  in  one  stBte  unrtcr  the  I«w8 
theivor.  camping  Inlo  nnolher.  The  v hole  provinion,  art.  4,  ^  2,  is  ns  fullowe:  'No 
penon  held  to  service  or  Inbor  in  one  atnte  under  the  laws  thereof.  eipnpinR  into 
another,  »hnll,  in  ronecqiiencc  of  onv  Inw  or  reijulation  therein,  be  dii)chiir[red  from 
snrh  serviec  or  labor,  bui  shall  be  delivered  np  on  claim  of  the  party  to  whom  sui-h  ser- 
Tice  or  Uhor  mnj  be  due.* 

"  In  onlcr  lo  a  jant  nndrntandin};  and  exposition  of  this  provision  of  the  mnslitution, 
and  Ihe  laws  maile  under  it,  it  in  neeexsnry  to  refer  briefly  to  the  cirrumelnnrcg  under 
which  the  eonslittilion  was  made,  and  ihc  great  social  and  political  objert*  anil  pnr- 
poTCS,  which  Ihe  people  of  the  United  Statvx  hud  in  view,  in  adopting  it.  The  eonali- 
tniion  of  the  United  Stales  is  not  to  he  cxponndcd  as  if  it  were  now  n|>ened  for  Iho 
first  time,  and  with  a  role  rcj^rd  to  the  words  and  flgnrcs  in  which  it  is  expressed ;  its 
history  is  too  deeply  interwoven  witli  our  whole  soeini  eTstcm,  to  be  disregarded,  when 
*c  are  called  up<m  lo  ascertain  \t$  full  meaning  and  effect. 

"The*e  Korih  American  provinces,  when  they  became  independent  of  the  govern- 
ment of  Great  Britain,  regnnled  themselves,  and  were  regarded,  as  sovereijrn  stotea ; 
the  articles  of  confederation  were  coniudercd  rather  as  a  compact  amongst  independent 
•tales,  than  as  a  government.  While  pressed  by  the  force  of  a  common  exlemal  hos- 
tility, by  wliirh  Kngland  atlcmptcd  to  nulxlue  them  lo  obedience,  a  sense  of  common 
danger  anrl  common  interest,  and  the  necessity  of  netitig  logeiher  in  ihoir  common  da- 
fvnec,  compelled  them  to  act  togeiber  with  a  good  degree  of  harmony  and  anion  ;  bal 
this  could  last  only  while  this  external  pressure  conlinued.  When  it  terminated,  what 
was  the  eonditioa  of  these  independent  communities  ?    That  of  Bovcreign  sluKs,  rary- 

by  eongress  lo  enforce  the  riyhts,  if  the  provisions  of  the  act  shall  in  practice  be  found 
not  to  attain  iheotijertofthe  constitution ;  but  because  it  points  out  fully  nil  the  modes 
cf  attaining  those  objectii,  wliidi  congress  in  their  discretion,  have  as  yei  deemed  expe- 
dient or  proper  to  mett  the  eKigeneies  uf  the  conslitulion.  If  this  be  so,  Iheu  it  would 
Kcm,  npon  just  [irincipleit  of  coiistntcliun,  thai  the  legislation  of  congress,  if  constitu- 
tional, mast  su|>«'rsede  nil  state  legislation  upon  the  same  subject;  imd  by  nei'cssui; 
implieutlon  prohibit  it.  For  if  congress  huve  a  constitutional  power  to  regulute  n  ]Mir- 
ticular  snljcet,  and  tliey  do  arlually  regulate  it  in  a  given  manner,  and  in  a  certain  form, 
it  cannot  lie  that  the  state  legislHtures  have  a  right  to  interfere ;  and  as  it  were,  by  way 
of  compliment  to  the  legislation  of  congress,  to  prescril>e  additional  regulations,  and 
what  lliey  may  deem  auxiliaiy  provisions  for  the  Banio  purjjose.  In  such  a  case,  tho 
legiflaiiun  uf  congress,  iti  what  it  does  ]in-seribe,  manifestly  indicates  that  it  does  not 
intenil  that  there  shall  lie  any  further  Icgitlaiion  lo  act  upon  the  sobjert-maiter.  Its 
lilence  as  to  what  it  docs  not  do,  is  as  expressive  of  what  its  intention  is  08  the  direct 
provisions  made  hy  it.  This  doctrine  was  fully  recognized  by  this  court,  in  the  case  of 
HoMlou  V.  Mriorr,  5  Whent.  Rep.  1 ,  21 ,  22 ;  where  it  was  expressly  held,  that  where 
congress  luive  exen-iaed  a  power  over  a  particular  subject  given  them  by  the  eonstita- 
tioD,  it  is  not  competent  for  state  legislation  to  add  to  the  provisions  of  congress  upon 
tbat  subject ;  for  that  tho  will  of  congress  upon  the  whole  subject  is  as  clearly  estab- 
lisheil  hy  what  it  had  not  declared,  as  by  what  it  has  expressed. 

But  it  has  been  ai^ed,  that  tho  act  of  congress  ii  ttneotutiloiional,  beeaote  it  doei 
not  fall  within  the  scope  of  any  of  the  enumerated  powers  of  legislation  confided  lo 
that  body ;  and  tltcrefore  it  is  void.  Siripped  of  its  artificial  and  technical  itrueture,  the 
ugument  comes  to  this,  that  although  rights  are  exclusively  secured  by,  or  datiet  ara 
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such  repeal,  was  thereby  barred,  there  being  no  clause  in  the 
latter  act  saving  prosecutions  then  pending.^] 


ing  f^reatly  in  regard  to  extent  of  territory,  nambers,  and  strength,  with  the  nsaal  pow- 
ers incident  to  sovereign  states,  of  declaring  war  and  peace,  making  treaties,  and  exer- 
cising an  exclusive  control  and  jurisdiction  over  all  persons  and  subjects  within  their 
respective  territories.  These  would  have  been  their  rights  and  powers,  had  no  onion 
been  formed. 

*'  In  some  of  the  states,  large  nnmbers  of  slaves  were  held ;  in  others  a  few  only ; 
bat  some,  it  is  believed,  in  all,  except  Massachusetts,  in  which  slavery  was  considered 
.as  abolished  by  the  declaration  of  rights,  adopted  as  part  of  the  constitution  of  1 780. 
Had  no  union  been  formed,  the  states  would  have  been  left  to  assert  and  defend  their 
rights  against  each  other  by  war  only.  If  two  states  bordered  on  each  other,  one  a 
slave  state  and  the  other  a  free  state,  there  would  of  course  be  a  constant  effort  of  slaves 
to  escape  into  the  free  state,  and  a  constant  temptation  to  slave  owners  to  follow  and 
recapture  them,  which  must  be  done  by  force,  unless  sanctioned  by  treaty.  Such  acts 
'On  both  sides  must  be  regarded  by  each  as  violations  of  the  exclusive  territorial  rights  of 
the  other,  and  a  justifiable  cause  of  war.  There  would  naturally  be  a  constant  border 
war,  leading  cither  to  interminable  hostility,  or  to  the  subjugation  of  one  by  the  other. 
This  state  of  things  could  only  be  avoided  by  a  treaty,  by  which  one  party  should  stip- 
ulate not  to  permit  its  own  territory  to  be  used  as  an  asylum  for  fugitive  slaves  escap- 
ing from  the  other,  and  the  other  party  should  engage  to  restrain  its  own  subjects  from 
making  hostile  incursions  into  the  territory  of  the  other.  It  would  be  in  vain  for  the 
government  of  the  fit^c  state  to  insist  that  they  would  enter  into  no  such  compact, 
because  slavery  is  wrong  and  unjust ;  each  sovereign  power  has  a  right,  by  the  reco^ 


exclusively  imposed  upon  the  national  government,  yet,  unless  the  power  to  enforce 
these  rights,  or  to  execute  these  duties  can  be  found  among  the  express  powers  of  legis- 
lation enumerated  in  the  constitution,  they  remain  without  any  means  of  giving  them 
effect  by  any  act  of  congress ;  and  they  must  operate  solely  propria  vi^ore,  however 
defective  may  be  their  operation  ;  nay,  even  although,  in  a  practical  sense,  they  become 
a  nullity  from  the  want  of  a  proper  remedy  to  enforce  them,  or  to  provide  against  their 
violation.  If  this  be  the  true  interpretation  of  the  constitution,  it  must,  in  a  great 
measure,  fail  to  attain  many  of  its  avowed  and  positive  objects  as  a  security  of  rights, 
and  a  recognition  of  duties.  Such  a  limited  construction  of  the  constitution  has  never 
yet  been  adopted  as  correct,  either  in  theory  or  practice.  No  one  has  ever  supposed 
that  congress  could,  constitutionally,  by  its  legislation,  exercise' powers,  or  enact  laws 
beyond  the  powers  delegated  to  it  by  the  constitution  ;  but  it  has,  on  various  occasions, 
exercL^cd  powers  which  were  necessary  and  proper  as  means  to  carry  into  eflfoct  rights 
expressly  given,  and  duties  expressly  enjoined  thereby.  The  end  being  required,  it  has 
been  deemed  a  just  and  necessary  implication,  that  the  means  to  accomplish  it  are 
given  also;  or,  in  other  words,  that  the  power  flows  as  a  necessary  means  to  accomplish 
the  end. 

Thus,  for  example,  although  the  constitution  has  declared  that  representatives  shall 
be  apportioned  among  the  states  according  to  their  respective  federal  numbers ;  and,  for 
this  purpose,  it  has  expressly  authorized  congress,  by  law,  to  provide  for  an  enumeration 
•of  the  populotion  every  ten  years ;  yet  the  power  to  apportion  representatives  after  this 
enumeration  is  made,  is  nowhere  found  among  the  express  powers  given  to  congress, 
but  it  has  always  been  acted  upon  as  irresistibly  flowing  from  the  duty  positively 


1  Morris  V.  Crocker,  13  Howard,  S.  C.  R.  429. 
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•  nisEcd  law  of  nationn,  to  decide  for  itself  upon  its  o^ii  internal  condition  and  reprulations, 
within  its  own  territorjr.  This  principle  has  been  acknowledged  by  all  nations,  even 
those  to  whose  policy,  laws,  and  institutions,  slavery  is  most  obnoxious.  If  the  refusal 
to  enter  into  such  treaty  could  have  abolished  slavery  in  a  slave  state,  it  might  have 
been  a  motive  with  a  free  state  to  refuse.  But  it  is  manifest  that  it  would  not,  except 
by  war  and  conquest,  depending  not  upon  a  principle  of  right,  justice,  or  policy,  but 
upon  the  preponderance  of  physical  force. 

"  The  evils  existing  immediately  before  the  adoption  of  the  constitution,  and  the 
greater  and  more  appalling  evils  in  prospect,  indicated  the  absolute  necessity  of  forming 
a  more  perfect  union,  in  order  to  secure  the  peace  and  prosperity  of  all  the  states. 
This  could  only  be  done  by  the  several  states  renouncing  and  relinquishing  a  portion  of 
their  powers  of  sovereignty  ;  and  these  were  the  right  of  war  and  peace,  the  riglit  of 
making  treaties  with  foreign  powers  and  with  each  other,  and  the  right  of  exercising 
absolute  power  and  dominion  over  all  persons  and  things  within  their  own  territories 
respectively.  In  order  to  form  this  more  perfect  union,  delegates  from  the  several 
states  met  together.  It  was  obvious  that  the  renunciation  of  some  of  the  powers  of 
sovereignty,  at  least  to  the  extent  above  mentioned,  was  the  first  step  to  be  taken,  and 
was  absolutely  essential  to  the  success  of  any  scheme  of  union.  Still,  it  could  not  but 
be  perceived  that  the  great  difference  in  the  condition  of  the  states  in  regard  to  the 
institution  of  slavery,  and  the  prospect  that  many  of  the  states  would  soon  become  free, 
from  causes  then  in  operation,  constituted  a  difference  in  their  relative  condition,  which 
must  first  be  provided  for.  So  long  as  the  states  remained  sovereign,  they  could  assert 
their  rights  in  regard  to  fugitive  slaves  by  war  or  treaty,  and,  therefore,  before  renounc 
ing  and  surrendering  such  sovereignty,  some  substitute,  in  the  nature  of  a  treaty  or 
compact,  must  necessarily  be  devised  and  agreed  to.  The  clause  above  cited  from  the 
constitution  seems  to  have  been,  in  character,  precisely  such  a  treaty.    It  was  a  solemn 


enjoined  by  the  constitution.  Treaties  made  between  the  United  States  and  foreign 
powers,  often  contain  special  provisions,  which  do  not  execute  themselves,  but  require 
the  interposition  of  congress  to  carry  them  into  effect,  and  congress  has  constantly,  in 
such  cases,  legislated  on  the  subject ;  yet,  although  the  power  is  given  to  the  executive, 
with  the  consent  of  the  senate,  to  make  treaties,  the  power  is  nowhere  in  positive  terms 
conferred  upon  congress  to  make  laws  to  carry  the  stipulations  of  treaties  into  effect. 
It  has  been  supposed  to  result  from  the  duty  of  the  national  government  to  fulfil  all  the 
obligations  of  treaties.  The  senators  and  representatives  in  congress  arc,  in  all  cases, 
except  treason,  felony,  and  breach  of  the  peace,  exempted  from  arrest  during  their 
attendance  at  the  sessions  thereof,  and  in  going  to  and  returning  from  the  same.  May 
not  congress  enforce  this  right  by  authorizing  a  writ  of  habeas  corpus,  to  free  them  from 
an  illegal  arrest  in  violation  of  this  clause  of  the  constitution  ?  If  it  may  not  then  the 
specific  remedy  to  enforce  it  must  exclusively  depend  upon  the  local  legislation  of  the 
states ;  and  may  be  granted  or  refused  according  to  their  own  varying  policy  or  pleasure. 
The  constitution  also  declares  that  the  privilege  of  the  writ  of  habeas  corpus  shall  not 
be  suspended,  unless,  when  in  cases  of  rebellion  or  invasion,  the  public  safety  may 
require  it.  No  express  power  is  given  to  congress  to  secure  this  invaluable  right  in  the 
non-enumerated  cases,  or  to  suspend  the  writ  in  cases  of  rebellion  or  invasion.  And  yet 
it  would  be  difficult  to  say,  since  this  great  writ  of  liberty  is  usually  provided  for  by  the 
ordinary  functions  of  legislation,  and  can  bo  effectually  provided  for  only  in  this  way, 
that  it  ought  not  to  be  deemed  by  necessary  implication  within  the  scope  of  the  legisla- 
tive power  of  congress. 

These  cases  are  put  merely  by  way  of  illustration,  to  show  that  thfe  rule  of  interpreta- 
tion, insisted  upon  at  the  argument,  is  quite  too  narrow  to  provide  for  the  ordinary  exi- 
gencies of  the  national  government  in  cases  where  rights  are  intended  to  be  absolutely 
secured,  and  duties  are  positively  enjoined  by  the  constitution. 

62* 
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compact,  entered  into  by  the  delegates  of  states  then  soTereign  and  independent,  and 
free  to  remain  so,  on  great  deliberation,  and  on  the  highest  considerations  of  justice  and 
policy,  and  reciprocal  benefit,  and  in  order  to  secure  the  peace  and  prosperity  of  all  the 
states.  It  carries  with  it,  therefore,  all  the  sanction  whichtan  belong  to  it,  cither  as  an 
internal ioual  or  a  social  compact,  made  by  parties  invested  with  full  powers  to  deliber- 
ate and  act ;  or  as  a  fundamental  law,  agreed  on  as  the  basis  of  a  government,  irrepeal- 
able,  and  to  be  changed  only  by  the  power  that  made  it,  in  the  form  prescribed  by  it. 

"  Such  being  the  circumstances,  under  which  this  provision  of  the  constitution  waa 
adopted ;  such  the  relations  of  the  several  states  to  each  other ;  such  the  manifest 
object  which  the  framera  of  the  constitution*  had  in  view ;  wc  are  to  look  at  the  clause 
in  question,  to  ascertain  its  true  meaning  and  effect.  We  think  it  was  intended  to 
guarantee  to  the  owner  of  a  slave,  living  within  the  territory  of  a  state  in  which  slavery 
is  permitted,  the  rights  conferred  upon  such  owner,  by  the  laws  of  such  state;  and  that 
no  state  should  make  its  own  territory  an  asylum  and  sanctuary  for  fugitive  slaves,  by 
any  law  or  regulation,  by  which  a  slave,  who  had  escaped  from  a  state  where  he  owed 
labor  or  service  into  such  state  or  territory,  should  avoid  being  reclaimed;  it  was 
designed  also  to  provide  a  practicable  and  peaceable  mode,  by  which  such  fugitive, 
upon  the  claim  of  the  person  to  whom  such  labor  or  service  should  be  due,  might  be 
delivered  up. 

"  But  the  right,  thus  secured  by  the  constitution  to  the  slave  owner,  is  limited  by  it, 
and  cannot  be  extended,  by  implieationor  construction,  a  line  beyond  the  precise  casut 
foederis.  The  fugitive  must  not  only  owe  service  or  labor  in  another  state,  but  he  most 
have  escai>ed  from  it.  This  is  the  extent  of  the  right  of  the  roaster.  It  is  founded  in 
the  compact,  and  limited  by  the  compact.  It  has  therefore  been  held,  that  if  a  slave  ia 
brouglit  into  this  state  by  his  master,  or  comes  here  in  tlie  course  of  his  occupation  or 
employment  without  having  escaped,  he  is  not  within  the  case  provided  for  by  the 


The  very  act  of  1793,  now  under  consideration,  affords  the  most  conclusive  proof  that 
congress  has  acted  upon  a  very  different  rule  of  interpretation,  and  has  supposed  that  the 
right  as  well  as  the  duty  of  legislation  on  the  subject  of  fugitives  from  justice,  and  fugi- 
tive slaves  was  within  the  scope  of  the  constitutional  authority  conferred  on  the  national 
legislature.  In  respect  to  fugitives  from  justice,  the  constitution,  although  it  expressly 
provides  that  the  demand  shall  be  made  by  the  executive  authority  of  the  state  from 
which  the  fugitive  has  fled,  Is  silent  as  to  the  party  upon  whom  the  demand  is  to  bo 
made,  an<l  as  to  the  mode  in  which  it  shall  be  made.  This  very  silence  occasioned 
emharras:smcnts  in  enforcing  the  right  and  duty  at  an  early  period  after  the  adoption  of 
tlie  constitution ;  and  produced  a  hesitation  on  the  part  of  the  executive  authority  of 
Virginia  to  deliver  up  a  fugitive  from  justice,  upon  tlie  demand  ef  the  executive  of 
Pennsylvania,  in  the  year  1791  ;  and  as  we  historically  know  from  the  message  of  Presi- 
dent Wasliington  and  the  public  documents  of  that  period,  it  was  the  immediate  cause 
of  the  passing  of  the  act  of  1793,  which  designated  the  person  (tlie  state  executive) 
upon  whom  the  demand  should  be  made,  and  the  mode  and  proofs  upon  and  in  which  it 
.should  be  made.  From  that  time  down  to  the  present  hour,  not  a  doubt  has  been 
breathed  upon  the  constitutionality  of  this  part  of  the  act;  and  every  executive  in  the 
union  has  constantly  acted  upon  and  admitted  its  validity.  Yet  the  right  and  the  duty 
are  dof)cndcnt,  as  to  their  mode  of  execution,  solely  on  the  act  of  congress ;  and  but  for 
that,- they  would  remain  a  nominal  right  and  passive  duty;  the  execution  of  which 
bcinjr  intrusted  to  and  required  of  no  one  in  particular,  all  persons  might  be  at  liberty  to 
disregard  it.  This  very  acquiescence  under  such  circumstances,  of  the  highest  state 
functionaries,  is  a  most  decisive  proof  of  the  universality  of  the  opinion  that  the  act  is 
founded  in  a  just  construction  of  the  constitution ;  independent  of  the  vast  influence 
which  it  ou;;]it  to  have  as  a  contemporaneous  exposition  of  the  provisions,  by  those  who 
•were  its  ini mediate  framers,  or  intimately  connected  with  its  adoption. 
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constitution.  Commonumlth  v.  Aves,  18  Pick.  193.  This  rcsalts  not  so  much  from  the 
voluntary  act  of  the  niai>tcr  in  bringing  or  permitting:  the  slave  to  be  brought  within  the 
limits  of  a  free  state,  as  because  the  law  by  which  the  person  is  held  to  slavery  in  his 
own  state  is  local,  and  has  no  extraterritorial  operation,  and  because  he  is  not  within 
the  provision  of  the  constitution,  under  which  he  may  be  lawfully  removed,  not  having 
escaped. 

"  Upon  the  same  principle  it  was  held,  on  the  return  of  a  writ  of  habeas  corpus  before 
me  in  vacation,  that  a  person  who  was  a  slave  in  Virginia,  belonging  to  an  officer  of  the 
navy,  and  who  had  been  taken  out  by  such  officer  by  the  special  permission  of  the  secre- 
tary of  the  navy,  and  where  the  ship  had  been  ordered  to  Boston  on  her  return  from  a 
cruise,  and  the  crew  to  be  discharged  there,  could  not  be  taken  back  to  Virginia  by  force 
and  against  his  will ;  because  the  master  had  no  power  to  imprison  him  within  the  lim- 
its of  this  state,  or  remove  him  by  force  from  them,  under  his  general  authority  as  an 
owner  by  the  law  of  Virginia ;  and  that  he  was  not  liable  to  be  claimed  as  a  fugitive, 
under  the  provision  of  the  constitution,  because  he  had  not  escaped.  Commonwealth  v. 
Fitzfferalf/,  7  Law  Reporter,  379. 

"  To  the  extent,  however,  to  which  this  privilege  or  benefit  goes,  that  of  securing 
the  return  of  persons,  owing  service  or  labor  in  one  state,  who  have  fled  and  escaped 
into  another,  this  provision  of  the  constitution  must  be  regarded  as  complete  and  suffi- 
cient to  the  proposed  right.  But  the  constitution  itself  did  not  profess  or  propose  to 
direct,  in  detail,  how  the  rights,  privileges,  benefits,  and  immunities,  intended  to  be 
declared  and  secured  by  it,  should  be  practically  carried  into  effect ;  this  was  loft  to  be 
done  by  laws  to  be  passed  by  the  legislature,  and  applied  by  the  judiciary,  for  the  es- 
tablishment of  which  full  provision  was  at  the  same  lime  made.  The  constitution  con- 
templated a  division  and  distribution  of  the  powers  incident  to  a  sovereign  state,  between 
the  general  government  of  the  United  States,  and  the  government  of  each  particular 


The  same  uniformity  of  acquiescence  in  the  validity  of  the  act  of  1793,  upon  the 
other  part  of  the  subject-matter,  that  of  fugitive  slaves,  has  prevailed  throughout  the 
whole  union  until  a  comparatively  recent  period.  Nay,  being  from  its  nature  and  char- 
acter more  readily  susceptible  of  being  brought  into  controversy,  in  courts  of  justice, 
than  the  former,  and  of  enlisting  in  opposition  to  it  the  feelings,  and  it  may  be  the  preju- 
dices of  some  portions  of  the  non-slaveholding  states ;  it  has  naturally  been  brought 
under  adjudication  in  several  states  in  the  union,  and  particularly  in  Massachusetts,  New 
Tork,  and  Pennsylvania,  and  on  all  these  occasions  its  validity  has  been  affirmed.  The 
cases  cited  at  the  bar,  of  Wright  v.  Deacon,  5  Serg.  and  Rawlc,  62  ;  Glen  v.  Ilodtjes, 
9  Johns.  R.  67  ;  Jack  v.  Martin,  12  Wend.  R.  311  ;  8.  c.  12  Wend.  R.  507  ;  and  Com.  v. 
Griffin,  2  Pick.  R.  11  ;  are  directly  in  point.  So  far  as  the  judges  of  the  courts  of  the 
United  States  have  been  called  upon  to  enforce  it,  and  to  gnmt  the  certificate  required 
by  it,  it  is  believed  that  it  has  been  uniformly  recognized  as  a  binding  and  valid  law,  and 
as  imposing  a  constitutional  duty.  Under  such  circumstances,  if  the  question  were  one 
of  doubtful  construction,  such  long  acquiescence  in  it,  such  contemporaneous  expositions 
of  it,  and  such  extensive  and  uniform  recognition  of  its  validity,  would  in  our  judgment 
entitle  the  question  to  be  considered  at  rest;  unless  indeed  the  interpretation  of  the  con- 
stitution is  to  be  delivered  over  to  interminable  doubt  throughout  the  whole  progress  of 
legislation,  and  of  national  operations.  Congress,  the  executive,  and  the  judiciary  have, 
upon  various  occasions,  acted  upon  this  as  a  sound  and  reasonable  doctrine.  Especially 
did  this  court  in  the  cases  of  Stuart  v.  Laird,  I  Cranch,  R.  299 ;  and  Martin  v.  Hunter, 
1  Wheat.  R.  304  ;  and  in  Cohen  v.  The  Commonvxalth  of  Virginia,  6  Wheat.  R.  264,  rely 
upon  contemporaneous  expositions  of  the  constitution,  and  long  acquiescence  in  it,  with 
great  confidence,  in  the  discussion  of  questions  of  a  highly  interesting  and  important 
nature. 

But  we  do  not  wish  to  rest  our  present  opinion  upon  tlie  ground  either  of  contcmpo- 
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state  ;  a  distribution,  not  depending  on  local  limits,  but  made  by  selecting  certain  sub- 
jects of  common  interest,  and  placing  them  under  the  entire  and  exclusive  jurisdiction 
of  the  genend  government;  such,  for  instance,  as  the  foreign  relations  of  the  country, 
the  subjects  of  war  and  peace,  treaties,  the  regulation  of  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian  tribes.  These  are  a  few  of  the  most 
prominent  subjects,  by  way  of  illustration.  And  the  theory  of  the  general  government 
is,  that  these  subjects,  in  their  full  extent  and  entire  details,  being  placed  under  the  ju- 
risdiction of  the  general  government,  are  necessarily  withdrawn  from  the  jurisdiction  of 
the  state,  and  the  jurisdiction  of  the  general  government  therefore  becomes  exclusive. 
And  this  is  necessary  to  prevent  constant  collision  and  interference ;  and  it  is  obvious 
that  it  must  be  so,  because  two  distinct  governments  cannot  exercise  the  same  power, 
at  the  sumo  time,  on  the  same  subject-matter.  This  is  not  left  to  mere  implication.  It 
is  expressly  declared,  in  art.  1,^8,  that  congress  shall  have  power  to  make  all  laws 
which  shall  be  necessary  and  proper,  for  carrying  into  execution  all  the  powers  vested 
by  the  constitution  in  the  government  of  the  United  States,  or  in  any  department  or 
officer  thereof.  And  by  art.  6,  **  this  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land ; 
and  the  judges  in  every  state  shall  be  bound  thereby,  any  thing  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding."  All  such  laws  made  by  the  gen- 
eral government,  upon  the  rights,  duties,  and  subjects  specially  enumerated  and  con- 
fided to  their  jurisdiction,  are  necessarily  exclusive  and  supreme,  as  well  by  express 
provision,  as  by  necessary  implication.  And  the  general  government  is  provided  with 
its  executive,  legislative,  and  judicial  departments,  not  only  to  make  laws  regulating  the 
rights,  duties,  and  subjects  thus  confided  to  them,  but  to  administer  right  and  justice 
respecting  them  in  a  regular  course  of  judicature,  and  cause  them  to  be  carried  into  full 


raneous  exposition,  or  long  acquiescence,  or  even  practical  action ;  neither  do  we  mean 
to  admit  the  (juestion  to  be  of  a  doubtful  nature,  and,  therefore,  as  properly  calling  for 
the  aid  of  such  considerations.  On  the  contrary,  our  judgment  would  be  the  same  if  the 
question  were  entirely  new,  and  the  act  of  congress  were  of  recent  enactment.  We  hold 
the  act  to  be  clearly  constitutional  in  all  its  leading  provisions,  and,  indeed,  with  the 
exception  of  that  part  which  confers  authority  upon  state  magistrates,  to  be  free  from 
rciisonablc  doubt  and  difficulty,  upon  the  grounds  already  stated.  As  to  the  authority 
conferred  upon  state  magistrates,  while  a  difference  of  opinion  has  existed,  and  may  exist 
still  on  the  point,  in  diffiirent  states,  whether  state  magistrates  are  bound  to  act  under  it ; 
none  is  entertained  by  this  court  that  state  magistrates  may,  if  they  choose,  exercise  that 
authority,  unless  prohibited  by  state  legislation. 

The  remaining  question  is,  whether  the  power  of  legislation  upon  this  subject  is  exclu- 
sive in  the  national  government,  or  concurrent  in  the  states  until  it  is  exercised  by 
congress.  In  our  opinion  it  is  exclusive ;  and  we  shall  now  proceed  briefly  to  state  our 
reasons  for  that  opinion.  The  doctrine  stated  by  this  court,  in  Sturgis  v.  Crowninshidd, 
4  Wheat.  11.  122,  193,  contains  the  true,  although  not  the  sole  rule  of  consideration, 
which  is  applicable  to  this  particular  subject.  "  Wherever,"  said  Mr.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  "the  terms  in  which  a  power  is  granted 
to  congress,  or  the  nature  of  the  power  require  that  it  should  be  exercised  exclusively  by 
congress,  the  subject  is  as  completely  taken  from  the  state  legislatures  as  if  they  had 
been  forbidden  to  act."  The  nature  of  the  power,  and  the  true  objects  to  be  attained  by 
it,  arc  then  as  important  to  be  weighed,  in  considering  the  question  of  its  exdusiveness, 
as  the  words  in  which  it  is  granted. 

In  the  first  place,  it  is  material  to  state,,  (what  has  been  already  incidentally  hinted  at,) 
that  the  right  to  seize  and  retake  fugitive  slaves,  and  the  duty  to  deliver  them  up,  in  what- 
ever state  of  the  union  they  may  be  found,  and,  of  course,  the  corresponding  power  in 
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execution,  by  its  own  powers,  without  dependence  upon  state  authority,  and  witliout 
any  let  or  restraint  imposed  by  it. 

"  It  was,  as  we  believe,  under  this  view  of  the  right  of  regaining  specificnlly  the  cus- 
tody of  one  from  whom  service  or  laI)or  is  due  by  the  laws  of  one  state,  and  who  has 
escaped  into  another,  and  under  this  view  of  the  powers  of  the  general  govcmnicnt,  and 
the  duty  of  congress,  that  the  law  of  February  12,  1793,  was  passed.  Act  of  179."J,  ch. 
7,  (1  U.  S.  Stat,  at  Large,  302.)  It  was  passed  at  the  second  congress,  so  soon  after 
the  adoption  of  the  constitution,  that  many  of  the  members  may  be  well  presumed  to 
have  been  members  of  tbe  convention,  and  all  of  them  to  have  been  intimately  conver- 
sant with  the  great  principles  of  the  constitution,  and  with  the  views,  intentions,  and 
purposes  of  its  framers.  This  species  of  contemporaneous  constniction  ha.s  ever  been 
regarded  as  of  great  weight  and  importance,  and  is  entitled  to  the  highest  respect.  It 
bears  with  a  great  weight  of  autbority  upon  two  points :  first,  as  to  the  power  and  duty 
of  congress  to  pass  laws  to  secure  and  carry  into  effect  a  right  confirmed  by  tbe  consti- 
tution of  the  United  States ;  and  secondly,  as  to  the  fitne^^s  of  the  provisions  of  law 
thereby  adopted,  and,  their  adaptation  to  the  proper  and  practical  assertion  of  the  right 
secured  by  the  constitution. 

"The  act  of  1793,  made  for  the  purpose  of  providing  and  declaring  the  manner  in 
which  tlie  claim  shall  Ik;  made  for  the  fugitive  frojn  service,  who  has  esenped,  is  sub- 
stantially as  follows :  That  when  any  person  held  to  labor  in  any  of  the  United  States, 
or  in  either  of  the  territories,  under  the  laws  thereof,  shall  escape  into  any  other  of  the 
said  states  or  territories,  the  person  to  whom  such  labor  may  be  due,  his  agent  or  at- 
torney, is  empowered  to  seize  or  arrest  such  fugitive,  and  to  take  him  or  her  Ik? fore  any 
judge  of  the  circuit  or  district  courts  of  the  United  States,  re^iding  or  being  within  the 
state,  or  before  any  magistrate  of  a  county,  city,  or  town  corporate,  wherein  such  seiz- 
ure or  arrest  shall  be  made;  and  upon  ])roof,  to  the  satisfaction  of  such  judge  or  mag- 


oongreAft  to  use  the  appropriate  means  to  enforce  the  right  and  duty,  derive  their  whole 
yalidity  and  obligation  exclusively  from  the  constitution  of  the  United  States ;  and  are 
there,  for  the  first  time,  recognized  and  established  in  that  peculiar  character.  Before 
the  adoption  of  the  constitution,  no  state  had  any  power  whatsoever  over  the  subject, 
except  within  its  own  territorial  limits,  and  could  not  bind  the  sovereignty  or  tiic  legis- 
lation of  other  states.  Whenever  the  right  was  acknowledged,  or  the  duty  enforced  ia 
any  state,  it  was  as  a  matter  of  comity  and  favor,  and  not  as  a  matter  of  stritrt  moral, 
political,  or  international  obligation  or  duty.  Under  the  constitution,  it  is  recognized  as 
an  absolute,  positive  right  and  duty,  pervading  the  whole  union  with  an  eqiuil  and 
supreme  force,  uncontrolled  and  uncontrollable  by  state  sovereignty  or  state  legislation. 
It  is,  therefore,  in  a  just  sense,  a  new  and  positive  right,  indeiKJndent  of  comity,  confined 
to  no  territorial  limits,  and  bounded  by  no  state  institutions  or  policy.  The  natural 
inference  deducible  from  this  consideration  certiinly  is,  in  the  absence  of  any  positive 
delegation  of  power  to  the  state  legislatures,  that  it  belongs  to  the  legislative  department 
of  the  national  government,  to  which  it  owes  its  origin  and  establishment.  It  would  be 
a  strange  anomaly,  and  forced  construction,  to  suppose  that  the  national  government 
meant  to  rely  for  the  due  fulfilment  of  its  own  proper  duties,  and  the  rights  which  it 
intended  to  secure,  upon  state  legislation,  and  not  upon  that  of  the  union.  A  fortiori, 
it  would  bo  more  objectionable  to  suppose  that  a  power,  which  was  to  be  the  same 
throughout  the  union,  should  be  confided  to  state  sovereignty,  which  could  not  riglitfully 
act  beyond  its  own  territorial  limits. 

In  the  next  place,  the  nature  of  the  provision,  and  the  objects  to  be  attained  by  it, 
require  that  it  should  be  controlled  by  one  and  the  same  will,  and  act  uniformly  by  the 
same  system  of  regulations  throughout  the  union.  If,  then,  the  states  have  a  right,  in 
the  absence  of  legislation  by  congress,  to  act  upon  the  subject,  each  state  is  at  liberty  to 
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istratc,  that  the  person  so  seized  doth,  under  the  laws  of  the  state  or  territory  from 
wliich  he  fled,  owe  8er\'ioe  to  tlie  person  thus  elaiming  him,  it  shall  be  the  duty  of  such 
judge  or  majLjistrate  to  give  a  certificate  to  the  claimant,  which  shall  be  a  sufficient  war- 
rant for  removing  the  fugitive  to  the  state  or  territory  from  which  he  fled. 

"  The  manifest  intent  of  this  act  of  congress  was,  to  regulate  and  give  eflPect  to  the 
right  given  l)y  the  constitution.  It  secured  to  the  claimant  the  aid  and  assistance  of  cer- 
tain magistrates  and  officers,  to  enable  him  to  exercise  his  right  in  a  more  regular  and 
onlerly  manner,  and  without  being  chargeable  with  a  breach  of  the  peace.  It  obvi- 
ously contemplated  a  prompt  and  summary  proceeding,  adapted  to  the  exigency  of  the 
occaiiion,  in  aid  of  a  power,  in  terms  conferred  by  the  constitution  on  the  claimant.  It 
vested  the  power  of  inquiry,  (whether  regarded  as  judicial  or  otherwise,)  the  same 
power  which  is  now  drawn  in  question,  in  magistrates  of  counties,  cities,  or  towns  .cor- 
porate. As  to  the  mode  of  trial  contemplated  by  this  act,  it  is  described  by  Mr.  Justice 
McLean,  in  his  opinion  in  Priffg  v.  Pennaylmnia,  16  Peters,  539,  667,  in  these  terms  : 
*  Both  the  constitution  and  tlio  act  of  1793  require  the  fugitive  from  labor  to  be  deliv- 
ered up  on  claim  Inking  made  by  the  party,  or  his  agent,  to  whom  the  8er>-ice  is  due. 
Not  that  a  suit  should  Imj  reguhirly  instituted.  The  proceeding  authorized  by  the 
law  is  summary  and  informal.  The  fugitive  is  seized  and  taken  before  a  judge  or  mag- 
istrate within  the  state,  and  on  proof,  parol  or  written,  that  he  owes  labor  to  the  claim- 
ant, it  is  made  the  duty  of  the  judge  or  magistrate  to  give  the  certificate,  which  author- 
izes tlie  removal  of  the  fugitive  to  the  state  from  whence  he  absconded.'  A  historical 
fact  is  mentioned  J)y  the  same  learned  j«dge,  (p.  660,)  which  may  throw  some  light  not 
only  on  the  introduction  of  the  constitutional  provision,  but  on  the  form  of  the  law  in- 
tended to  carry  it  into  eflTcct.  *  At  an  early  period,'  says  he,  *of  our  history,  slaverj 
existed  in  all  the  colonics ;  and  fugitives  from  labor  were  cUimcd  and  delivered  up 
under  a  spirit  of  comity  or  conventional  law  among  the  colonies.'    If  such  was  the 


prescribe  just  such  regulations  as  suit  its  own  policy,  local  convenience,  and  local  feel- 
ings. Tlic  lcgi:iIation  of  one  state  may  not  only  be  different  from,  but  utterly  repugnant 
to  and  incompatible  with  that  of  another.  The  time  and  mode  and  limitation  of  the 
reiiKMl y ;  tlie  proofs  of  the  title,  and  all  other  incidents  applicable  thereto,  may  Ikj  pre- 
scribed in  one  state,  which  are  rejected  or  disclaimed  in  another.  One  state  may  require 
tlic  owner  to  sue  in  one  mode,  another  in  a  diftcrcnt  mode.  One  state  may  make  a 
sUitute  of  liniitutiuns  as  to  tlie  remedy,  in  its  own  tribunals,  short  and  summary  ;  anotlicr 
may  prolong  the  period,  and  yet  restrict  the  proofs ;  nay,  some  states  may  utterly  refuse 
to  act  upon  the  subject  at  all ;  and  otliers  may  refuse  to  open  its  courts  to  any  remedies 
in  rem,  because  they  would  interfere  with  their  own  domestic  policy,  institutions,  or 
habits.  The  right,  there^of,  would  ncvef,  in  a  practical  sense,  be.  the  same  in  all  the 
states.  It  would  have  no  unity  of  purpose,  or  uniformity  of  operation.  The  duty 
might  l)c  enforced  in  some  states,  retarded  or  limited  in  others,  and  denied  as  compul- 
sory in  many,  if  not  in  all.  Conseciucnces  like  these  must  have  been  foreseen,  as  very 
likely  to  occur  in  the  non-slavcholding  states ;  where  legislation,  if  not  silent  on  the 
subject  and  purely  voliintiiry,  could  scarcely  be  presumed  to  be  favorable  to  the  exercise 
of  the  rijjfhts  of  the  owner. 

It  is  scarcely  conceivable  that  the  slaveholding  states  would  have  l>een  satisfied  with 
leaving  to  the  legislation  of  the  non-slavcholding  states  a  power  of  regulation,  in  the 
absence  of  tliat  of  congress,  which  would  or  might  practically  amount  to  a  power  to 
destroy  the  rights  of  the  owner.  If  the  argument,  therefore,  of  a  concurrent  power  in 
the  states  to  act  upon  the  subject-matter,  in  the  absence  of  legislation  by  congress,  be 
well  founded  ;  then,  if  congress  had  never  acted  at  all,  or  if  the  act  of  congress  should 
be  repealed  wiiliout  providing  a  substitute,  there  would  be  a  resulting  authority  in  each 
of  the  suites  to  regulate  the  whole  subject  at  its  pleasure ;  and  to  dole  out  its  own  remo- 
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practice  when  the  colonies  were  independent  of  each  other  in  their  municipal  laws  or 
regulations,  and  even  after  a  partial  union  by  the  articles  of  confederation,  whicli  made 
no  provision  on  the  subject,  may  it  not  be  reasonably  conjectured,  that  this  claim  to 
custody  of  the  person  of  the  alleged  slave,  when  there  was  no  positive  law  to  regulate 
it,  was  enforced  through  the  medium  of  colonial  magistrates,  exercising  analogous  pow- 
ers in  similar  cases,  and  may  not  this  have  suggested  tlie  method  provided  fur  in  the 
act  of  1793? 

"By  the  act  of  1793,  the  authority  of  issuing  a  warrant  to  arrest  a  fugitive  from 
labor,  of  inquiring  into  the  fact  both  of  owing  labor  and  of  having  escaped,  and  of 
granting  a  certificate,  is  conferred  on  justices  of  the  peace,  appointed  for  a  term  of  years, 
and  without  salary,  by  the  state  government,  or  on  the  magistrates  of  cities  and  towns 
corporate.  It  is  very  manifest,  therefore,  that  these  powers  were  not  deemed  judicial 
by  the  congress  of  1793,  in  the  sense  in  which  it  is  now  insisted  that  the  commissioner, 
before  whom  the  petitioner  has  been  brought,  is  in  the  exercise  of  judicial  powers  not 
warranted  by  the  constitution,  because  not  commissioned  as  a  judge,  nor  holding  his 
office  during  good  behavior.  Indeed,  it  is  difficult,  by  general  terms,  to  dmw  a  precise 
line  of  distinction  between  judicial  powers  and  those  not  judicial.  It  is  easy  to  desig- 
nate the  broad  line,  but  not  easy  to  mark  the  minute  shades  of  difference  between  them. 
Those  officers  who  hold  courts,  and  have  civil  and  criminal  jurisdiction,  l>eyond  doubt, 
exercise  judicial  powers.  But  there  are,  under  every  government,  functions  to  be  exer- 
cised, partly  judicial  and  partly  administrative,  which  yet  require  skill  and  experience, 
judgment,  and  even  legal  and  judicial  discrimination,  which  it  is  more  difficult  to  clas- 
sify. So  under  our  own  government,  in  the  constitution  of  which  a  similar  provision 
is  found,  requiring  all  judicial  officers,  excepting  justices  of  the  peace,  to  be  commis- 
sioned and  hold  their  offices  during  good  behavior,  we  find  many  such  cases.  Such  are 
bank  commissioners,  county  commissioners,  sheriffs,  when  presiding  over  and  instruct- 
ing juries  impanelled  to  assess  road  damages  and  damages  for  flowing  land ;  commis- 
sioners of  insolvency  on  the  estates  of  deceased  persons  and  of  living  insolvent 
debtors,  masters  in  chancery,  and  many  others. 

"  Now  so  far  as  we  understand  it,  commissioners  of  the  circuit  court  of  the  United 
States  arc  officers  exercising  functions  very  similar  to  those  of  justices  of  the  peace 
under  the  laws  of  the  commonwealth.  They  are  commonly  appointed  from  among 
counsellors  at  law,  of  some  standing  and  well  reputed  for  professional  skill  and  experi- 
ence.    Their  duty  is  to  inquire  into  violations  of  the  laws  of  the  United  States,  to  hear 


dial  justice,  or  withhold  it  at  its  pleasure,  and  according  to  its  own  views  of  policy  and 
expediency.  Surely  such  a  state  of  things  never  could  have  been  intended,  under  such  a 
solemn  guarantee  of  right  and  duty.  On  the  other  hand,  construe  the  right  of  legisla- 
tion as  exclusive  in  congress,  and  every  evil  and  every  danger  vanishes.  The  right  and 
the  duty  are  then  coextensive  and  uniform  in  remedy  and  operation  throughput  the 
whole  union.  The  owner  has  the  same  security,  and  the  same  remedial  justice,  and  the 
same  exemption  from  state  regulation  and  control,  through  however  many  states  he  may 
pass  with  his  fugitive  slave  in  his  possession,  in  transitu,  to  his  own  domicil.  But,  upon 
the  other  supposition,  the  moment  he  passes  the  state  line  he  becomes  amenable  to  the 
laws  of  another  sovereignty,  whose  regulations  may  greatly  embarrass  or  delay  the  exer- 
cise of  his  rights,  and  even  be  repugnant  to  those  of  the  state  where  he  first  arrested  the 
fugitive.  Consequences  like  these  show  that  the  nature  and  objects  of  the  provision 
imperiously  require,  that,  to  make  it  effectual,  it  should  be  construed  to  Imj  exclusive  of 
state  authority.  We  adopt  the  language  of  this  court  in  Sturgis  v.  Croivniushieid, 
4  Wheat.  II.  193,  and  say,  that  "  it  has  never  been  supposed  that  the  concurrent  power 
of  legislation  extended  to  every  possible  case,  in  which  its  exercise  by  the  states  has  not 
been  expressly  prohibited.     The  confusion  of  such  a  practice  would  bo  endless."    And 
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complaints,  issue  warrants,  hold  examinations,  and  bind  oyer  or  commit  persons  for 
trial  for  offences.  These  are  functions  requiring  considerable  skill  and  experience  in 
the  administration  of  justice,  and  it  is  just  to  presume  that  they  are  duly  qnaliticd  to 
perform  their  duties.  Would  it  not  be  competent  for  congress,  under  the  powers  vested 
in  the  general  government,  to  provide  by  law  for  the  appointment  of  justices  of  the 
peace,  in  each  district,  to  bo  vested  with  powers  under  the  laws  of  the  United  States, 
analogous  to  those  exercised  under  state  laws  by  justices  of  the  peace  under  the  state 
governments,  without  commissioning  them  as  judges  during  good  behavior,  or  giving 
them  fixed  salaries  ? 

"  At  the  same  time  it  may  be  proper  to  say,  that  if  this  argument,  drawn  from  the 
constitution  of  the  United  States,  were  now  tirst  applied  to  the  law  of  1793,  deriving 
no  sanction  from  contemporaneous  construction,  judicial  precedent,  and  the  acqat- 
escenco  of  the  general  and  state  governments,  the  ai^ument  from  the  limitation  of  ju- 
dicial power  would  be  entitled  to  very  grave  consideration. 

**  But  wc  are  not  entitled  to  consider  this  a  new  question ;  we  must  consider  it  settled 
and  determined  l)y  authorities,  which  it  would  be  a  dereliction  of  official  duty,  and  a 
disregard  of  judicial  responsibility,  to  overlook. 

"  We  have  already  referred  to  the  great  weight  to  be  given,  in  the  exposition  of  stat- 
utes, to  what  may  be  regarded  as  contemporaneous  construction  ;  and  this  construction 
is  of  the  more  importance,  when  the  question  turns  upon  the  constitutionality  of  a  legal 
enactment,  made  soon  after  the  adoption  of  the  constitution,  and  for  the  avowed  pur- 
pose, not  only  of  conforming  strictly  to  the  powers  given  by  the  constitution,  but  of  car- 
ryin<i^  out  the  very  objects  and  purposes  contemplated  by  it.  To  this  is  now  to  be 
added  an  acquiescence  both  of  the  state  and  general  governments,  of  their  representa- 
tives and  people,  for  nearly  sixty  years,  and  a  series  of  judicial  decisions,  by  the  high- 
est courts  of  our  own  and  of  the  other  states,  and  also  of  the  supreme  court  of  the  Uni- 
ted States,  whose  authority  upon  controverted  questions,  within  their  jurisdiction,  and 
dcclarcd  by  their  judgments,  is  binding  upon  the  judges  of  state  courts. 

"  The  constitutionality  of  the  act  of  1 793,  came  directly  before  this  court,  and  was 


wc  know  no  case  in  which  the  confusion  and  public  inconvenience  and  mischiefs  thereof, 
could  be  more  completely  exemplified  than  the  present. 

These  are  some  of  the  reasons,  but  by  no  means  all,  upon  which  we  hold  the  power  of 
legislation  on  this  subject  to  be  exclusive  in  congress.  To  guard,  however,  against  any 
possible  niisconstniction  of  our  views,  it  is  proper  to  state,  that  we  are  by  no  means  to 
be  understood  in  any  manner  whatsoever  to  doubt  or  to  interfere  with  the  police  power 
belonpinjr  to  the  states,  in  virtue  of  their  general  sovereignty.  That  police  power  extends 
over  all  subjects  within  the  territorial  limits  of  the  states,  and  has  never  been  conceded 
to  the  United  States.  It  is  wholly  distinguishable  from  the  right  and  duty  secured  by 
the  provision  now  under  consideration  ;  which  is  exclusively  derived  from  and  secured 
by  the  constitution  of  the  United  States,  and  owes  its  whole  efficacy  thereto.  We  enter- 
tain no  doubt  whatsoever,  that  the  states,  in  virtue  of  their  general  police  power,  possess 
full  jurisdietion  to  arrest  and  restrain  runaway  slaves,  and  remove  them  from  their  bor- 
ders, and  othenvise  to  secure  themselves  against  their  depredations  and  evil  example,  as 
they  certainly  may  do  in  cases  of  idlers,  vagabonds  and  paupers.  The  rights  of  the 
owners  of  fugitive  slaves  are  in  no  just  sense  interfered  with,  or  regulated  by  such  a 
course ;  and,  in  many  cases,  the  operations  of  this  police  power,  although  designed 
essentially  for  other  purposes,  for  the  protection,  safety,  and  peace  of  the  state,  may 
essentially  promote  and  aid  the  interests  of  the  owners.  But  such  regulations  can  never 
be  permitted  to  interfere  with,  or  to  obstruct  the  just  rights  of  the  owner  to  reclaim  his 
slave,  derived  from  the  constitution  of  the  United  States,  or  with  the  remedies  pre- 
scribed by  congress  to  aid  and  enforce  the  same.] 
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argued  and  decided  in  1828.  CommonweahK  y.  Griffith ,  2  Rck.  11.  The  opinion  of 
the  court  was  delivered  by  that  most  humane  man  and  enlightened  magistrate,  the  late 
Chief  Justice  Parker.  After  disposing  of  a  technical  question,  be  says  :  This  brings 
the  case  to  a  single  point,  whether  the  statute  of  the  United  States,  giving  power  to 
seize  a  slave  without  a  warrant,  is  constitutional.  Af^er  alluding  to  the  relative  con- 
dition  of  the  states,  and  the  circumstances  under  which  the  constitution  was  made,  he 
says  :  '  They  [the  states  by  whose  laws  slavery  was  permitted]  might  have  kept  aloof 
from  the  constitution.  That  instrument  was  a  compromise.  It  was  a  compact  by 
which  all  are  bound.  We  are  to  consider,  then,  what  was  the  intention  of  the  constitu- 
tion.' Again ;  *  the  constitution  docs  not  prescribe  the  mode  of  reclaiming  a  slave,  but 
leaves  it  to  be  determined  by  congress.'  '  Whether  the  statute  is  a  harsh  one,  is  not  for 
us  to  determine.'  '  We  do  not  perceive  that  the  statute  is  unconstitutional,  and  we 
think  the  defence  is  well  made  out'  The  chief  justice  added,  that  this  construction  of 
the  statute  had  been  adopted  ever  since  the  federal  constitution  went  into  operation,  by 
Lowell  and  Davis,  justices  of  the  district  court  of  the  United  States.  To  weaken  the 
force  of  this  precedent,  it  has  sometimes  been  said,  when  the  case  has  been  cited  in  argu- 
ment, that  Uiis  opinion  was  not  unanimous.  It  is  true,  that  Thatcher,  J.,  dissented 
from  the  majority,  as  to  the  construction  of  the  law ;  but  he  did  not  doubt  its  constitu- 
tionality. He  admitted  thfit  congress  might  prescribe  a  new  mode  of  apprehending  a 
fugitive  from  service,  which  should  supersede  our  law.  In  answer  to^the  objection  to 
the  constitutionality  of  this  statute,  it  was  pressed  upon  the  consideration  of  the  court, 
in  that  case,  that  it  had  been  in  operation  then  thirty  years,  and  its  constitutionality 
had  never  been  before  questioned.  If  that  consideration  had  weight  with  the  court 
then,  the  acquiescence  of  thirty  years  more  has  greatly  increased  it. 

"  I  shall  next  cite  the  case  of  Wright  v.  Deacon^  5  S.  &  R.  62,  in  the  supreme  court 
of  Pennsylvania,  and  I  do  it  the  more  readily,  because  the  opinion  was  delivered  by 
Tilghman,  C.  J.,  whose  authority  was  cited  in  the  argument  of  this  case.  It  arose  on 
a  writ  de  homine  replegiando,  sued  out  by  a  person  claimed  as  a  slave,  against  the  prison 
keeper  in  whose  custody  he  was  detained,  under  a  certificate  granted  conformably  to 
the  act  of  congress  of  1 793.  lie  says  that  it  is  well  known  that  the  constitution  could 
not  have  been  adopted,  unless  the  property  in  slaves  had  been  secured ;  and  that  this 
constitution  had  been  adopted  by  the  free  consent  of  the  citizens  of  Pennsylvania.  He 
then  cites  the  article  in  the  constitution.  But,  he  says,  it  required  a  law  to  regulate  the 
manner  in  which  this  principle  should  be  reduced  to  practice,  and  cites  the  act  of  con- 
gress made  for  that  purpose,  and  continues  :  '  It  plainly  appears  from  the  whole  scope 
and  tenor  of  the  constitution  and  act  of  congress,  that  the  fugitive  was  to  be  delivered 
up,  on  a  summary  proceeding,  without  the  delay  of  a  formal  trial  in  a  court  of  common 
law.*  '  But  if  this  writ  of  homine  replegiando  is  to  issue  from  a  state  court,  what  is  its 
effect,  but  to  arrest  the  warrant,'  [issued  under  the  act  of  congress,]  *  and  thus  defeat 
the  constitution  and  law  of  the  United  States  ?  The  constitution  and  the  law  say,  that 
the  master  may  remove  his  slave  by  virtue  of  the  judge's  certificate ;  but  the  state 
court  says  that  he  shall  not  remove  him.  It  appears  to  us,  that  this  is  the  plain  state  . 
of  the  matter,  and  that  the  writ  has  been  issued  in  violation  of  the  constitution  of  the 
United  States.    We  are  therefore  of  opinion  that  it  should  be  quashed.' 

"  The  same  principles  have  been  decided  by  the  supreme  court  of  the  state  of  New 
York.  Jack  v.  Martin^  12  Wend.  311.  This  case  was  also  commenced  by  a  writ  de 
homing  replegiando^  corresponding  with  our  writ  of  personal  replevin,  sued  out  by  the 
fugitive  and  alleged  slave  against  his  mistress.  The  case  is  full  and  decisive.  The 
opinion,  as  delivered  by  Mr.  Justice  Nelson,  is  very  instructive,  but  too  long  to  be 
quoted  here.  It  affirms  the  right  of  the  master,  as  established  by  the  constitution,  the 
power  and  duty  of  the  general  government  to  pass*  laws  to  secure  the  right  by  suitable- 
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and  practicable  means,  the  exclosivo  power  of  congress  to  pass  such  laws,  and  the  inva- 
lidity of  all  state  laws  on  the  snbject. 

"  But  the  jndicial  authority  roost  to  be  relied  on,  and  which,  when  distinctly  ascer- 
tained,  is  binding  and  conclusiye  upon  all  subjects  within  their  special  jurisdiction,  is 
that  of  the  supreme  court  of  the  United  States.  Before  the  case  hereafter  cited,  the 
question  had  come  before  Mr.  Justice  Washington,  then  of  the  supreme  court  of  the 
United  States,  on  the  circuit,  in  Hill  v.  Low,  4  Wash.  C.  C.  327,  in  which  he  expressed 
his  opinion  in  fayor  of  the  constitutionality  of  the  act  of  cong^ress  to  which  I  refer. 

"A  case  came  before  the  supreme  court  of  the  United  States,  in  1842,  on  a  special 
verdict,  in  which  the  point  in  question  was  fully  discussed  and  deliberately  settled. 
Prigg  v.  Pennsylvania,  16  Pet.  539.    There  was  some  difference  of  opinion  among  the 
judges  upon  minor  points,  but  none,  it  is  believed,  upon  the  subject  now  under  consid- 
eration, the  constitutionality  and  binding  force  of  the  act  of  congress  of  1793,  and  es- 
pecially of  that  part  of  it  which  confers  an  authority  on  circuit  and  district  judges,  and 
on  county  and  city  magistrates,  to  take  a  summary  jurisdiction,  in  the  manner  provided 
by  the  act  of  1 793.    Some  of  the  majority  were  of  opinion,  that  congress  could  not,  by 
its  own  enactments,  require  state  officers,  such  as  magistrates  of  counties,  cities,  and 
towns  corporate,  to  take  upon  themselves  the  duty  of  exercising  such  jurisdiction ;  bat 
they  conceded,  that  the  law  conferred  a  sufficient  authority  on  them  to  act,  if  they 
should  think  fi^  do  so,  voluntarily,  and  if  they  were  not  restrained  by  state  legisla> 
tion.    On  the  other  hand,  Mr.  Justice  McLean,  agreeing  to  the  general  rule,  as  to 
state  officers,  was  of  opinion,  that,  under  the  peculiar  circumstances,  congress  had  the 
power  to  enforce  this  duty  upon  magistrates,  and  that  they  were  not  at  liberty  to 
decline  it,  but  were  legally  bound  to  execute  it.    All  the  judges  were  agreed,  that  the 
state  could  make  no  law,  and  adopt  no  regtdation,  which  would  impair  the  right  of  an 
owner  to  pursue  and  retake  a  fugitive  from  labor ;  but  they  differed  in  one  particular. 
The  majority  were  of  opinion,  that  the  whole  subject  being  placed  under  the  jorisdie- 
tion  of  the  general  government,  the  state  governments  could  make  no  law  on  the  sub- 
ject, even  in  aid  of  the  claim  of  the  slave  owner ;  basing  theur  judgment  on  the  ground, 
that  as  the  whole  subject  was  placed  exclusively  under  the  cognizance  of  the  genend 
government,  it  was  for  congress  to  make  all  the  rules  and  regulations  upon  the  subject ; 
that  it  was  to  be  presumed  they  had,  in  the  law  in  question,  made  sufficient  rules  and 
regulations  to  give  cfifect  practically  to  the  right  intended  to  be  secured ;  and  if  that  had 
not  been  done,  it  was  solely  for  congress  to  supply  the  deficiency.     They  also  relied  on 
the  ground,  that  if  state  laws  went  further  into  detail,  and  made  provision  for  a  course 
of  proceeding  beyond  that  indicated  by  the  act  of  congress,  it  might  tend  to  interfere 
therewith,  and  that  if  they  prescribed  precisely  the  same  modes,  they  would  be  merely 
superfluous  and  embarrassing.     On  the  contrary,  some  of  the  judges  were  of  opinion, 
that  the  state  legislatures  might  make  laws  on  the  subject,  provided  only  that  they 
should  in  no  way  impede  or  hinder  the  proceedings  under  the  law  of  congress.     These, 
it  is  believed,  are  the  principal  differences  in  the  opinions  of  the  different  judges.     They 
all  concur  in  the  construction  of  the  constitution,  as  intended  to  secure  the  right  of  a 
slave  owner  to  regain  the  custody  of  a  slave,  who  has  escaped  from  service ;  in  the 
right  of  the  master  to  reclaim  him  in  other  states  ;  in  the  constitutionality  of  the  law  of 
congress ;  and  the  nullity  and  invalidity  of  any  and  every  state  law  which  would 
impair  the  right,  or  impede  or  interfere  with  the  provisions  of  the  act  of  congress,  pro- 
viding for  a  summary  proceeding  before.a  judge  or  magistrate.    Mr.  Justice  Baldwin 
concurred  in  the  judgment  of  the  court,  but  dissented  from  the  principles  laid  down  by 
the  court  as  the  grounds  of  their  opinion,  yet  stated  none  of  his  own.     He  had,  how- 
ever, previously  expressed  an  opinion  on  the  circuit,  that  the  act  was  constitutional,  in 
the  case  of  Johnson  v.  Tompkins,  Bald.  571.    The  case  in  16  Pet.  appears  to  us  to  be 
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aathoritatire  and  decisive,  and  it  was  so  considered  by  the  sapreme  court  of  the  United 
States  in  the  case  of  Jones  v.  Van  Zandt,  5  How.  215,  229.* 

"  Wo  have  thought  it  important  thus  to  inquire  into  the  validity  and  constitutionality 
of  the  act  of  1793,  because  it  appears  to  be  decisive  of  that  in  question.  In  the  only 
particular  in  which  the  constitutionality  of  the  act  of  congress  of  1850  is  now  called  in 
question,  that  of  1793  was  obnoxious  to  the  same  objection,  namely,  that  of  aathorizing 
a  summary  proceeding  before  officers  and  magistrates  not  qualified  under  the  constitu- 
tion  to  exercise  the  Judicial  powers  of  the  general  government.  Congress  may  have 
thought  it  necessary  to  change  the  preexisting  law,  not  in  principle  but  in  detail,  because, 
as  we  have  seen  in  the  case  of  Prigg  v.  Pennsytuaniaj  some  of  the  judges  were  of  opinion 
that  state  magistrates  could  not  act  under  the  authority  conferred  on  them  by  the  act 
of  1793,  when  prohibited  from  doing  so  by  the  laws  of  their  own  state,  and  some  states 
had  in  fact  passed  such  prohibitory  laws.  The  present  fugitive  slave  law  may  vary  in 
other  respects,  and  provide  other  and  more  rigorous  means  for  carrying  its  provisions 
into  effect,  but  these  are  not  made  grounds  of  objection  to  its  constitutionality. 

"  We  do  not  mean  to  say  that  this  court  will  in  no  case  issue  a  writ  of  habeas  corpus 
to  bring  in  a  party  held  under  color  of  process  from  the  courts  of  the  United  States,  or 
whose  services,  and  the  custody  of  whose  person,  are  claimed  under  authority  derived 
from  the  laws  of  the  United  States.  This  is  constantly  done,  in  cases  of  soldiers  and 
sailors,  held  by  military  and  naval  officers,  under  enlistments  complained  of  as  illegal 
and  void.  But  it  is  manifest  that  this  ought  to  be  done  only  in  a  clear  case,  and  in  a 
case  where  it  is  necessary  to  the  security  of  personal  J^rty  from  illegal  restraint. 

"  It  seems  to  us  to  bo  the  less  necessary  to  call  mk  action  the  powers  of  the  state 
judiciary,  in  a  case  like  this,  because  it  is  quite  competent  for  the  judges  of  the  United 
States  courts  to  bring  the  petitioner  before  them  by  habeas  corpus,  and  ascertain  whether 
he  is  detained  by  an  illegal  and  colorable  authority  of  an  officer,  claiming  to  act  under 
the  laws  of  the  United  States.  This  consideration  is  perhaps  of  no  other  importance, 
than  as  showing  that  there  is  no  necessary  occasion  for  drawing  the  authority  of  the 
state  and  the  United  States  judiciary  into  conflict  with  each  other.  Such  a  conflict  can 
hardly  arise,  although  it  may  often  seem  impending ;  because  it  must  generally  appear, 
upon  a  cool  and  deliberate  examination  of  all  the  facts  and  circumstances,  whether  a 
subject  to  which  a  law  of  congress  relates  is  or  is  not  within  the  jurisdiction  of  the  gen- 
eral government ;  if  it  be  so,  it  is  conclusive.  All  judges  of  all  courts  are  obliged  to 
act  on  the  same  principles,  and  be  governed  by  the  same  rules  of  duty  ;  they  are  bound 
alike  by  oath  to  support  the  constitution  of  the  United  States,  which  declares  that  the 
constitution  itself,  and  all  laws  made  pursuant  to  it,  shall  be  the  supremo  law  of  tho 
land. 

"  On  the  whole,  we  consider  that  the  question  raised  by  the  petitioner,  and  discussed 
in  the  argument  before  us,  is  settled  by  a  course  of  legal  decisions  which  we  are  bound 
to  respect,  and  which  we  regard  as  binding  and  conclusive  upon  this  court. 

"  Since  the  argument  in  court,  this  morning,  I  am  reminded  by  one  of  the  counsel 
for  the  petitioner,  that  the  law  in  question  ought  to  be  regarded  as  unconstitutional, 
because  it  makes  no  provision  for  a  trial  by  jury.t  We  think  that  this  cannot  vary  the 
result.  The  law  of  1850  stands,  in  this  respect,  precisely  on  the  same  ground  with 
that  of  1793,  and  the  same  gi^unds  of  argument  which  tend  to  show  the  unconstitution- 
ality of  one  apply  with  equal  force  to  the  other ;  and  the  same  answer  must  be  made  to 
them.  , 

*  Bee,  also,  charge  of  Nelson,  J.,  to  the  grand  jury,  1  Blatchf.  Bep.  686. 

t  See  Const,  of  U.  S.  Amendments  T.  &  VII.  ;  8  Story  on  the  Constitatlon,  ((  1689,  1610,  1788  ; 
2  Inst.  50  to  54 ;  Leer.  Lee^  8  Pet.  44  ;  Parsons  v.  Bedford^  8  Pet.  433, 456 ;  Baker  v.  BiddU,  Bald.  894, 
404. 
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**  Tho  principle  of  adhering  to  judicial  precedent,  especially  that  of  the  supreme 
court  of  the  United  States,  in  a  case  depending  upon  the  constitution  and  laws  of  the 
United  States,  and  thus  placed  within  their  special  and  final  jurisdiction,  is  absolutely 
necessary  to  the  peace,  union,  and  harmonious  action  of  the  state  and  general  govern- 
ments. The  preservation  of  both,  with  their  full  and  entire  powers,  each  in  its  proper 
sphere,  was  regarded  by  the  framers  of  the  constitution,  and  has  ever  since  been  re- 
garded, as  essential  to  the  peace,  order,  and  prosperity  of  all  the  United  States. 

**  If  this  were  a  new  question,  now  for  the  first  time  presented,  we  should  desire  to 
pause  and  take  time  for  consideration.  But  though  this  act,  the  construction  of  which 
is  now  drawn  in  question,  is  recent,  and  this  point,  in  the  form  in  which  it  is  now 
stated,  is  new,  yet  the  solution  of  the  question  depends  upon  reasons  and  judicial  decis- 
ions, upon  legal  principles  and  a  long  course  of  practice,  which  are  familiar,  and  which 
have  ohcn  been  the  subject  of  discussion  and  doUberation." 


» 
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CHAPTER   XLI. 

GUARANTY  OF  REPUBLICAN   GOVERNMENT  —  MODE  OF  MAKING 

AMENDMENTS.       • 

§  1813.  The  fourth  section  of  the  fourth  article  is  as  follows : 
"The  United  States  shall  guarantee  to  every  state  in  this  union 
a  republican  form  of  government ;  and  shall  protect  each  of  them 
against  invasion  ;  and  on  application  of  the  legislature,  or  of  the 
executive  when  the  legislature  cannot  be  convened,  against  do- 
mestic violence." 

§  1814.  The  want  of  a  provision  of  this  nature  was  felt  as  a 
capital  defect,  in  the  plan  of  the  confederation,  as  it  might,  in  its 
consequences,  endanger,  if  not  overthrow,  the  union.  Without 
a  guaranty,  the  assistance  to  be  derived  from  the  national  gov- 
ernment, in  repelling  domestic  dangers  which  might  threaten  the 
existence  of  the  state  constitutions,  could  not  be  demanded  as  a 
right  from  the  national  government  Usurpation  might  raise  its 
standard,  and  trample  upon  the  liberties  of  the  people,  while  the 
national  government  could  legally  do  nothing  more  than  behold 
the  encroachments  with  indignation  and  regret.  A  successful 
faction  might  erect  a  tyranny  on  the  ruins  of  order  and  law ; 
while  no  succor  could  be  constitutionally  afforded  by  the  union 
to  the  friends  and  supporters  of  the  government.^  But  this  is 
not  all.  The  destruction  of  the  national  government  itself,  or  of 
neighboring  states,  might  result  from  a  successful  rebellion  in  a 
single  state.  Who  can  determine  what  would  have  been  the 
issue,  if  the  insurrection  in  Massachusetts,  in  1787,  had  been 
successful,  and  the  malcontents  had  been  headed  by  a  Co'sar  or 
a  Cromwell  ?  ^  If  a  despotic  or  monarchical  government  were 
established  in  one  state,  it  would  bring  on  the  ruin  of  the  whole 
republic.     Montesquieu  has  acutely  remarked,  that  confederated 


1  The  Federalist,  No.  21.  «  Ibid. 
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governments  should  be  formed  only  between  states  whose  form 
of  government  is  not  only  similar,  but  also  republican.^ 

§  1815.  The  Federalist  has  spoken  with  so  much  force  and 
propriety  upon  this  subject,  that  it  supersedes  all  further  reason- 
ing.2  "  In  a  confederacy,"  says  that  work, "  founded  on  repub- 
lican principles,  and  composed  of  republican  members,  the  super- 
intending government  ought  clearly  to  possess  authority  to  defend 
the  system  against  aristocratic  or  monarchical  innovations.  The 
more  intimate  the  nature  of  such  a  union  may  be,  the  greater 
interest  have  the  members  in  the  political  institutions  of  each 
other ;  and  the  greater  right  to  insist,  that  the  forms  of  govern- 
ment, under  which  the  compact  was  entered  into,  should  be  sub* 
stantialiy  maintained. 

§  1816.  '<  But  a  right  implies  a  remedy ;  and  where  else  could 
the  remedy  be  deposited,  than  where  it  is  deposited  by  the  con- 
stitution ?  Governments  of  dissimilar  principles  and  forms  have 
been  found  less  adapted  to  a  federal  coalition  of  any  sort,  than 
those  of  a  kindred  nature.  *As  the  confederate  republic  of  Ger- 
many,' says  Montesquieu,  'consists  of  free  cities  and  petty  states, 
subject  to  difl'erent  princes,  experience  shows  us,  that  it  is  more 
imperfect,  than  that  of  Holland  and  Switzerland.'  '  Greece  was 
undone,'  he  adds,  <  as  soon  as  the  king  of  Macedon  obtained  a 
seat  among  the  Amphyctions.'  In  the  latter  case,  no  doubt,  the 
disproportionate  force,  as  well  as  the  monarchical  form  of  the 
new  confederate,  had  its  share  of  influence  on  the  events. 

§  1817.  "  It  may  possibly  be  asked,  what  need  there  could  be 
of  such  a  precaution,  and  whether  it  may  not  become  a  pretext 
for  alterations  in  the  state  governments,  without  the  concurrence 
of  the  states  themselves.  These  questions  admit  of  ready  an- 
swers. If  the  interposition  of  the  general  government  should  not 
be  needed,  the  provision  for  such  an  event  will  be  a  harmless 
superfluity  only  in  the  constitution.  But  who  can  say,  what 
experiments  may  be  produced  by  the  caprice  of  particular  states, 
by  the  ambition  of  enterprising  leaders,  or  by  the  intrigues  and 
influence  of  foreign  powers  ?  To  the  second  question,  it  may  be 
answered,  that  if  the  general  government  should  interpose  by  vir- 
tue of  this  constitutional  authority,  it  will  be  of  course  bound  to 


1  Montesq.  B.  9,  ch.  1,  2;  1  Tuck.  Black.  Comm.  App.  366,  367.    Thi«  claoso  of 
guaranty  was  unanimously  adopted  in  the  convention.    Journ.  of  Convention,  113, 1S9. 

2  Tlie  Federalist,  No.  21. 
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pursue  the  authority.  But  the  authority  extends  no  further  than 
to  a  gimranty  of  a  republican  form  of  government,  which  sup- 
poses a  preexisting  government  of  the  form,  which  is  to  be  guar- 
anteed. As  long  therefore  as  the  existing  republican  forms  are 
continued  by  the  states,  they  are  guaranteed  by  the  federal  con- 
stitution. Whenever  the  states  may  choose  to  substitute  other 
republican  forms,*  they  have  a  right  to  do  so,  and  to  claim  the 
federal  guaranty  for  the  latter.  The  only  restriction  imposed  on 
them  is,  that  they  shall  not  exchange  republican  for  anti-repub- 
lican constitutions :  a  restriction,  which,  it  is  presumed,  will 
hardly  be  considered  as  a  grievance. 

§  1818.  "  A  protection  against  invasion  is  due  from  every  soci- 
ety, to  the  parts  composing  it  The  latitude  of  the  expression 
here  used,  seems  to  secure  each  state  not  only  against  foreign 
hostility,  but  against  ambitious  or  vindictive  enterprises  of  its 
more  powerful  neighbors.  The  history  both  of  ancient  and  mod- 
ern confederacies  proves,  that  the  weaker  members  of  the  union 
ought  not  to  be  insensible  to  the  policy  of  this  article. 

§  1819.  "  Protection  against  domestic  violence  is  added  with 
equal  propriety.  It  has  been  remarked,  that  even  among  the 
Swiss  cantons,  which,  properly  speaking,  are  not  under  one  gov- 
ernment, provision  is  made  for  this  object ;  and  the  history  of 
that  league  informs  us,  that  mutual  aid  is  frequently  claimed  and 
afforded  ;  and  as  well  by  the  most  democratic,  as  the  other  can- 
tons. A  recent  and  well-known  event  among  ourselves  has 
warned  us  to  be  prepared  for  emergencies  of  a  like  nature. 

§  1820.  "  At  first  view,  it  might  seem  not  to  square  with  the 
republican  theory,  to  suppose,  either  that  a  majority  have  not  the 
right,  or  that  a  minority  will  have  the  force,  to  subvert  a  govern- 
ment; and,  consequently,  that  the  federal  interposition  can  never 
be  required  but  when  it  would  be  improper.  But  theoretic  rea- 
soning in  this,  as  in  most  other  cases,  must  be  qualified  by  the 
lessons  of  practice.  Why  may  not  illicit  combinations  for  pur- 
poses of  violence,  be  formed,  as  well  by  a  majority  of  a  state, 
especially  a  small  state,  as  by  a  lAajority  of  a  county,  or  a  district 
of  the  same  state ;  and  if  the  authority  of  the  state  ought  in  the 
latter  case  to  protect  the  local  magistracy,  ought  not  the  federal 
authority  in  the  former  to  support  the  state  authority  ?  Besides ; 
there  are  certain  parts  of  the  state  constitutions,  which  are  so 
interw^oven,with  the  federal  constitution,  that  a  violent  blow  can- 
not be  given  to  the  one  without  communicating  the  wound  to 
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the  other.  Insurrections  in  a  state  will  rarely  induce  a  federal 
interposition,  unless  the  number  concerned  in  them  bear  some 
proportion  to  the  friends  of  government  It  will  be  much  better, 
that  the  violence  in  such  cases  should  be  repressed  by  the  super- 
intending power,  than  that  the  majority  should  be  left  to  main- 
tain their  cause  by  a  bloody  and  obstinate  contest.  The  exist- 
ence of  a  right  to  interpose  will  generally  prevent  the  necessity 
of  exerting  it. 

§  1821.  "  Is  it  true,  that  force  and  right  are  necessarily  on  the 
same  side  in  republican  governments  ?  May  not  the  minor  par- 
ty possess  such  a  superiority  of  pecuniary  resources,  of  military 
talents  and  experience,  or  of  secret  succors  from  foreign  powers, 
as  will  render  it  superior  also  in  an  appeal  to  the  sword  ?  May 
not  a  more  compact  and  advantageous  position  turn  the  scale 
on  the  same  side,  against  a  superior  number  so  situated,  a^  to  be 
less  capable  of  a  prompt  and  collected  exertion  of  its  strength  ? 
Nothing  can  be  more  chimerical  than  to  imagine,  that,  in  a  trial 
of  actual  force,  victory  may  be  calculated  by  the  rules  which  pre- 
vail in  a  census  of  the  inhabitants,  or  which  determine  the  event 
of  an  election  I  May  it  not  happen,  in  fine,  that  the  minority  of 
citizens  may  become  a  majority  of  perjsonSy  by  the  accession  of 
alien  residents,  of  a  casual  concourse  of  adventurers,  or  of  those, 
whom  the  constitution  of  the  state  has  not  admitted  to  the  rights 
of  suffrage  ?  I  take  no  notice  of  an  unhappy  species  of  popula- 
tion abounding  in  some  of  the  states,  who,  during  the  calm  of 
regular  government,  are  sunk  below  the  level  of  men ;  but  who, 
in  the  tempestuous  scenes  of  civil  violence,  may  emerge  into  the 
human  character,  and  give  a  superiority  of  strength  to  any  party 
with  which  they  may  associate  themselves. 

§  1822.  "  In  cases  where  it  may  be  doubtful  on  which  side 
justice  lies,  what  better  umpires  could  be  desired  by  two  violent 
factions,  flying  to  arms  and  tearing  the  state  to  pieces,  than  the 
representatives  of  confederate  states,  not  heated  by  the  local 
flame?  To  the  impartiality  of  judges  they  would  unite  the 
affection  of  friends.  Happy  would  it  be,  if  such  a  remedy  for  its 
infirmities  could  be  enjoyed  by  all  free  governments ;  if  a  pro- 
ject equally  effectual  could  be  established  for  the  universal 
peace  of  mankind ! 

§  1823.  "  Should  it  be  asked,  what  is  to  be  the  redress  for  an 
insurrection  pervading  all  the  states,  and  comprising  a  superiority 
of  the  entire  force,  though  not  a  constitutional  right  ?     The  an- 
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swer  must  be  that  such  a  case,  as  it  would  be  without  the  com- 
pass of  human  remediea,  so  it  is  fortunately  not  wilhin  the  com- 
pass of  human  probability;  and  that  it  is  a  sufTicient  recom- 
mendation of  the  federal  cona^^tion,  that  it  diminishes  the  ri^k 
of  a  calamity,  for  which  no  J^Kble  constitution  can  provide  a 

§  1824,  "  Among  the  advantages  of  a  confederate  ro]mblie, 
enumerated  by  Montesquieu,  an  important  one  is,  'that  should 
a  popular  insurrection  happen  in  one  of  the  states,  the  others  are 
able  to  ciuell  it.  Should  abuses  creep  into  one  part,  they  arc 
reformed  by  those  that  remain  sound.' " ' 

,  5  1S25,  It  may  not  be  amiss  further  to  observe,  (in  tlic  Innsnage 
of  another  commentator,)  that  every  pretext  for  intermeddling 
with  the  domestic  concerns  of  any  state,  under  color  of  protect- 
ing it  against  domestic  violence,  is  taken  away  by  that  part  of 
the  provision,  which  renders  an  application  from  the  legislature, 
or  executive  authority  of  the  state  endangered  necessary  to  be 
made  to  the  general  government,  before  its  interference  can  be  at 
all  proper.  On  the  other  hand,  this  article  becomes  an  immense 
acquisition  of  strength,  and  additional  force  to  the  uid  of  any 
state  government,  in  case  of  an  internal  rebellion,  or  insurrection 
against  lawful  authority.  The  southern  states,  being  more  pe- 
culiarly open  to  danger  from  this  quarter,  ought  (he  adds)  to  be 
particularly  tenacious  of  a  constitution,  from  which  they  may 
derive  such  assistance  in  the  most  critical  periods.^ 

§  lH:J(i,  Tiie  fifth  article  of  the  constitution  respects  the  mode 
of  making  amendments  to  it.  It  is  in  these  words:  "  The  con- 
gress, whenever  two  thirds  of  both  houses  shall  deem  it  neces- 
sary, shall  propose  amendments  to  this  constitution,  or,  on  the 
application  of  the  legislatures  of  two  thirds  of  the  several  states, 
sbail  call  a  convention  fur  proposing  amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes,  as  part  of  thig 
constitution,  when  ratified  by  the  legislatures  of  three  fourths  of 
the  several  states,  or  by  conventions  in  three  fourths  thereof,  as 
the  one  or  the  other  mode  of  ratification  may  be  proposed  by  the 
congress ;  provided,  that  no  amendment,  which  may  be  made 
prior  to  the  year  one  thousand  eight  hundred  and  eight,  shall  in 


1  The  Fcdenliat,  No.  43. 

■  I  Turk.  Black.  Comm.  App.  36T.     See  alio  Bnwle  on  Coiut.  ch.  33 ;  !  EUiolt's 
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any  manner  affect  the  first  and  fourth  clauses  in  the  ninth  section 
of  the  first  article ;  and  that  no  state,  without  its  consent,  shall 
be  deprived  of  its  equal  suffrage  in  the  senate."  ^ 

§  1827.  Upon  this  subject,  lit|{e  need  be  said  to  persuade  as, 
at  once,  of  its  utility  and  imjl^^nce.  It  is  obvious  that  no 
human  government  can  ever  be  pmect ;  and  that  it  is  impossible 
to  foresee,  or  guard  against  all  the  exigencies  which  may,  in 
different  ages  require  different  adaptations  and  modifications  of 
powers  to  suit  the  various  necessities  of  the  people.  A  govern- 
ment, forever  changing  and  changeable,  is,  indeed,  in  a  state 
bordering  upon  anarchy  and  confusion.  A  government,  which, 
in  its  own  organization,  provides  no  means  of  change,  but 
assumes  to  be  fixed  and  unalterable,  must,  after  a  while  become 
wholly  unsuited  to  the  circumstances  of  the  nation ;  and  it  will 
either  degenerate  into  a  despotism,  or  by  the  pressure  of  its  ine- 
qualities bring  on  a  revolution.  It  is  wise,  therefore,  in  every 
government,  and  especially  in  a  republic,  to  provide  means  for 
altering  and  improving  the  fabric  of  government,  as  time  and 
experience,  or  the  new  phases  of  human  affairs  may  render 
proper,  to  promote  the  happiness  and  safety  of  the  people.  The 
great  principle  to  be  sought  is  to  make  the  changes  practicable, 
but  not  too  easy  ;  to  secure  due  deliberation,  and  caution  ;  and 
to  follow  experience,  rather  than  to  open  a  way  for  experiments, 
suggested  by  mere  speculation  or  theory. 

§  1828.  In  regard  to  the  constitution  of  the  United  States,  it 
is  confessedly  a  new  experiment  in  the  history  of  nations.  Its 
framcrs  were  not  bold  or  rash  enough  to  believe,  or  to  pronounce 
it  to  be  perfect.  They  made  use  of  the  best  lights  which  they 
possessed,  to  form  and  adjust  its  parts,  and  mould  its  materials. 
But  they  knew  that  time  might  develop  many  defects  in  its 
arrangements,  and  many  deficiencies  in  its  powers.  They  desired 
that  it  might  be  open  to  improvement ;  and  under  the  guidance 
of  the  sober  judgment  and  enlightened  skill  of  the  country,  to  be 
perpetually  approaching  nearer  and  nearer  to  perfection.^  It  was 
obvious,  too,  that  the  means  of  amendment  might  avert,  or  at  least 
have  a  tendency  to  avert,  the  most  serious  perils  to  which  con- 
federated republics  are  liable,  and  by  which  all  have  hitherto 
been  shipwrecked.     They  knew  that  the  besetting  sin  of  repub- 


1  See  Journal  of  Convention,  113 ;  Id.  229,  313,,347,  348,  366,  386,  387,  388. 
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lies  is  a  restlessness  of  temperament,  and  a  spirit  of  discontent 
at  slight  evils.  They  knew  the  pride  and  jealousy  of  state  power 
in  confederacies;  and  they  wished  to  disarm  them  of  their  po- 
tency, by  providing  a  safe  means  to  break  the  force,  if  not  wholly 
to  ward  off  the  blows,  which  would  from  time  to  time,  under  the 
garb  of  patriotism,  or  a  love  of  the  people,  be  aimed  at  the  con- 
stitution. They  believed,  that  the  power  of  amendment  was,  if 
one  may  so  say,  the  safety-valve  to  let  off  all  temporary  effer- 
vescences and  excitements;  and  the  real  effective  instrument 
to  control  and  adjust  the  movements  of  the  machinery,  when  out 
of  order,  or  in  danger  of  self-destruction. 

§  1829.  Upon  the  propriety  of  the  power  in  some  form,  there 
will  probably  be  little  controversy.  The  only  question  is,  whether 
it  is  so  arranged  as  to  accomplish  its  objects  in  the  safest  mode ; 
safest  for  the  stability  of  the  government ;  and  safest  for  the  rights 
and  liberties  of  the  people. 

§  1830.  Two  modes  are  pointed  out,  the  one  at  the  instance  of 
the  government  itself,  through  the  instrumentality  of  congress ; 
the  other,  at  the  instance  of  the  states,  through  the  instrumental- 
ity of  a  convention.  Congress,  whenever  two  thirds  of  each 
house  shall  concur  in  the  expediency  of  an  amendment,  may 
propose  it  for  adoption.^  The  legislatures  of  two  thirds  of  the 
states  may  require  a  convention  to  be  called  for  the  purpose  of 
proposing  amendments.  In  each  case,  three  fourths  of  the  states, 
either  through  their  legislatures,  or  conventions,  called  for  the 
purpose,  must  concur  in  every  amendment,  before  it  becomes  a 
part  of  the  constitution.  That  this  mode  of  obtaining  amend- 
ments is  practicable,  is  abundantly  demonstrated  by  our  past^ 
experience  in  the  only  mode  hitherto  found  necessary,  that  of 
amendments  proposed  by  congress.  In  this  mode  twelve  amend- 
ments have  already  been  incorporated  into  the  constitution.  The 
guards,  too,  against  the  too  hasty  exercise  of  the  power,  under 
temporary  discontents  or  excitements,  are  apparently  sufficient.^ 
Two  thirds  of  congress,  or  of  the  legislatures  of  the  states,  must 
concur  in  proposing,  or  requiring  amendments  to  be  proposed; 
and  three  fourths  of  the  states  must  ratify  them.  Time  is  thus 
allowed  and  ample  time  for  deliberation,  both  in  proposing  and 
ratifying  amendments.     They  cannot  be  carried  by  surprise,  or 


^  It  has  been  held,  that  the  approval  of  the  president  is  not  necessary  to  anj  amend- 
ment proposed  by  congress.    IloUingsworth  v.  Virginia,  3  DalL  378. 
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intrigue,  or  artifice.  Indeed,  years  may  elapse  before  a  deliber- 
ate judgment  may  be  passed  upon  them,  unless  some  pressing 
emergency  calls  for  instant  action.  An  amendment,  which  has 
the  deliberate  judgment  of  two  thirds  of  congress,  and  of  three 
fourths  of  the  states,  can  scarcely  be  deemed  unsuited  to  the 
prosperity  or  security  of  the  republic.  It  must  combine  as  much 
wisdom  and  experience  in  its  favor,  as  ordinarily  can  belong  to 
the  management  of  any  human  concerns.^  In  England  the  su- 
preme power  of  the  nation  resides  in  parliament;  and,  in  a  legal 
sense,  it  is  so  omnipotent,  that  it  has  authority  to  change  the 
whole  structure  of  the  constitution,  without  resort  to  any  con- 
firmation of  the  people.  There  is,  indeed,  little  danger,  that  it 
will  so  do,  as  long  as  the  people  are  fairly  represented  in  it  Bat 
still  it  does,  theoretically  speaking,  possess  the  power;  and  it  has 
actually  exercised  it  so  far  as  to  change  the  succession  to  the 
crown,  and  mould  to  its  will  some  portions  of  the  internal  struc- 
ture of  the  constitution.^ 

§  1831.  Upon  the  subject  of  the  national  constitution,  we  may 
adopts  without  hesitation,  the  language  of  a  learned  commen- 
tator. "  Nor,"  says  he,  "  can  we  too  much  applaud  a  constitu- 
tion which  thus  provides  a.  safe  and  peaceable  remedy  for  its 
own  defects,  as  they  may  from  time  to  time  be  discovered.  A 
change  of  government  in  other  countries  is  almost  always 
attended  with  convulsions  which  threaten  its  entire  dissolution ; 
and  with  scenes  of  horror,  which  deter  mankind  from  every 
attempt  to  correct  abuses,  or  remove  oppressions,  until  they  have 
become  altogether  intolerable.  In  America  we  may  reasonably 
hope  that  neither  of  these  evils  need  be  apprehended.     Nor  is 


1  The  Federalist  disposes  of  this  article  in  the  following  brief,  but  decisive  manner  : 
"  That  useful  alterations  will  be  suggested  by  experience,  could  not  but  be  foreseen.  It 
was  requisite,  therefore,  that  a  mode  for  introducing  them  should  bo  provided.  Tho 
mode  pi-cferred  by  the  convention  seems  to  be  stamped  with  every  mark  of  propriety. 
It  guards  e(iually  against  that  extreme  facility,  which  would  render  the  constitution  too 
mutable  ;  and  that  extreme  difficulty,  which  might  perpetuate  its  discovered  faults.  It, 
moreover,  equally  enables  the  general,  and  the  state  governments  to  originate  tho 
amendment  of  errors,  as  they  may  be  pointed  out  by  the  experience  on  one  side  or  the 
other.  The  exception,  in  favor  of  the  equality  of  suffrage  in  the  senate,  was  probably 
meant  Jis  a  palladium  to  the  residuary  sovereignty  of  the  states,  implied  and  secured  by 
that  principle  of  representation  in  one  branch  of  tho  legislature ;  and  was  probably 
insisted  on  by  the  states  particularly  attached  to  that  equality.  The  other  exception 
must  have  been  admitted  on  the  same  considerations,  which  produced  tho  privilege 
defended  by  it."    Tlie  Federalist,  No.  43. 

2  See  1  Black.  Comm.  90,  91,  146,  147,  151,  152,  160,  161,  162,  210  to  218. 
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there  any  reason  to  fear,  that  this  provision  in  the  constitution 
will  produce  any  instability  in  the  government.  The  mode  both 
of  originating  and  ratifying  amendments,  (in  either  mode  which 
the  constitution  directs,)  must  necessarily  be  attended  with  such 
obstacles  and  delays,  as  must  prove  ^^  sufficient  bar  against  light 
or  frequent  innovations.  And,  as  a  further  security  against  them, 
the  same  article  further  provides,  that  no  amendment  which  may 
be  made  prior  to  the  year  1808,  shall  in  any  manner  affect  those 
clauses  of  the  ninth  section  of  the  first  article,  which  relate  to  the 
migration  or  importation  of  such  persons  as  the  states  may  think 
proper  to  allow,  and  to  the  manner  in  which  direct  taxes  shall  be 
laid,  and  that  no  state  shall,  without  its  consent,  be  deprived  of 
its  equal  suffrage  in  the  senate."  ^ 


1  1  Tack.  Black.  Comm.  App.  371,  372. 
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wholly  escape  the  animadversions  of  that  critical  spirit  which 
was  perpetually  on  the  search  to  detect  defects,  and  to  disparage 
the  merits  of  the  constitution.  It  was  said  that  the  validity  of 
all  engagements  made  to  as  well  as  made  by^  the  United  States, 
ought  to  have  been  expressly  asserted.  It  is  surprising,  that  the 
authors  of  such  an  objection  should  have  overlooked  the  obvious 
consideration,  that  as  all  engagements  are  in  their  nature 
reciprocal,  an  assertion  of  their  validity  on  one  side,  necessarily 
involves  their  validity  on  the  other,  and  that  as  this  article  is  but 
declaratory,  the  establishment  of  it  in  debts  entered  into  by  the 
government,  unavoidably  included  a  recognition  of  it  in  engage- 
ments with  the  government^  The  shcyter  and  plainer  answer  is 
that  pronounced  by  the  law  of  nations,  that  states  neither  lose 
any  of  their  rights,  nor  are  discharged  from  any  of  their  obliga- 
tions, by  a  change  in  the  form  of  their  civil  government^  More 
was  scarcely  necessary,  than  to  have  declared,  that  all  future  con- 
tracts by  and  with  the  United  States  should  be  valid,  and  bind- 
ing upon  the  parties. 

§  1836.  The  next  clause  is  :  "  This  constitution,  and  the  laws 
of  the  United  States,  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  author- 
ity of  the  United  States,  shall  be  the  supreme  law  of  the  land. 
And  the  judges  in  every  state  shall  be  bound  thereby,  any  thing 
in  the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing." ^ 

§  1837.  The  propriety  of  this  clause  would  aeem  to  result  from 
the  very  nature  of  the  constitution.  If  it  was  to  establish  a  na- 
tional government,  that  government  ought,  to  the  extent  of  its 
powers  and  rights,  to  be  supreme.  It  would  be  a  perfect  sole- 
cism to  affirm,  that  a  national  government  should  exist  with  cer- 
tain powers ;  and  yet,  that  in  the  exercise  of  those  powers  it 
should  not  be  supreme.  What  other  inference  could  have  been 
drawn,  than  of  their  supremacy,  if  the  constitution  had  been  to- 
tally silent  ?  And  surely  a  positive  affirmance  of  that  which  is 
necessarily  implied,  cannot,  in  a  case  of  such  vital  importance, 
be  deemed  unimportant  The  very  circumstance,  that  a  question 
might  be  made,  would  irresistibly  lead  to  the  conclusion  that  it 

»  The  Federalist,  No.  43,  No.  84. 

«  The  Federalist,  No.  84 ;  Rutherford,  B.  2,  ch  10,  ^  14,  15 ;  Grotius,  B.  2,  ch.  9,  . 

*  See  Jonmal  of  ConTention,  p.  222  282.  293. 
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CHAPTER  XLII. 

PUBLIC  DEBT  —  SUPREMACY  OP  CONSTITUTION  AND  LAWS. 

§  1832.  The  first  clause  of  the  sixth  article  of  the  constitution 
is :  "  All  debts  contracted,  and  engagements  entered  into  before 
the  adoption  of  this  constitution,  shall  be  as  valid  against  the 
United  States,  under  this  constitution,  as  under  the  confedera- 
tion." 1 

§  1833.  This  can  be  considered  in  no  other  light,  than  as  a 
declaratory  proposition,  resulting  from  the  law  of  nations,  and  the 
moral  obligations  of  society.  Nothing  is  more  clear  upon  reason 
or  general  law,  than  the  doctrine  that  revolutions  in  govemnient 
have,  or  rather  ought  to  have,  no  effect  whatsoever  upon  private 
rights  and  contracts,  or  upon  the  public  obligations  of  nations.^ 
It  results  from  the  first  principles  of  moral  duty  and  responsibil- 
ity, deducible  from  the  law  of  nature,  and  applied  to  the  inter- 
course and  social  relations  of  nations.^  A  change  in  the  politi- 
cal form  of  a  society,  ought  to  have  no  power  to  produce  a  dis- 
solution of  any  of  its  moral  obligations.* 

§  1834.  This  declaration  was  probably  inserted  in  the  consti- 
tution, not  only  as  a  solemn  recognition  of  the  obligations  of  the 
government  resulting  from  national  law,  but  for  the  more  com- 
plete satisfaction  and  security  of  the  public  creditors,  foreign  as 
well  as  domestic.  The  articles  of  confederation  contained  a  sim- 
ilar stipulation  in  respect  to  the  bills  of  credit  emitted,  moneys 
borrowed,  and  debts  contracted  by  or  under  the  authority  of  con- 
gress, before  the  ratification  of  the  confederation.^ 

§  1835.   Reasonable  as  this  provision  seems  to  be,  it  did  not 


1  See  Journ.  of  Convention,  291. 

s  See  Jackson  y.  Lunn,  3  John.  Cas.  109 ;  Kdly  v.  Harrison,  2  John.  Cas.  29 ;  Ter- 
rett  V.  Taylor,  9  Cranch,  50. 

«  See  Rutherford,  Inst.  B.  2,  ch.  9,  4  1,  2;  Id.  ch.  10,  4  14;  Vattel,  Prelim.  Dis. 
4  2,  9;  B.  2,  ch.  1,  4  1,  ch.  5,  4  64,  ch.  14,  4  214,  215,  216. 

*  The  Federalist,  No.  43;  Rutherford,  Inst.  B.  2,  ch.]10,  4  14, 15;  Grotios,  B.  2, 
ch.  9,  4  8,  9. 

^  1  Tack.  Black.  Comm.  App.  368 ;  Confederation,  Art.  12. 
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wholly  escape  the  animadversions  of  that  critical  spirit  which 
was  perpetually  on  the  search  to  detect  defects,  and  to  disparage 
the  merits  of  the  constitution.  It  was  said  that  the  validity  of 
all  engagements  made  to  as  well  as  made  6y,  the  United  States, 
ought  to  have  been  expressly  asserted.  It  is  surprising,  that  the 
authors  of  such  an  objection  should  have  overlooked  the  obvious 
consideration,  that  as  all  engagements  are  in  their  nature 
reciprocal,  an  assertion  of  their  validity  on  one  side,  necessarily 
involves  their  validity  on  the  other,  and  that  as  this  article  is  but 
declaratory,  the  establishment  of  it  in  debts  entered  into  by  the 
government,  unavoidably  included  a  recognition  of  it  in  engage- 
ments with  the  government.^  The  shcyter  and  plainer  answer  is 
that  pronounced  by  the  law  of  nations,  that  states  neither  lose 
any  of  their  rights,  nor  are  discharged  from  any  of  their  obliga- 
tions, by  a  change  in  the  form  of  their  civil  government^  More 
was  scarcely  necessary,  than  to  have  declared,  that  all  future  con- 
tracts by  and  with  the  United  States  should  be  valid,  and  bind- 
ing upon  the  parties. 

§  1836.  The  next  clause  is :  "  This  constitution,  and  the  laws 
of  the  United  States,  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  author- 
ity of  the  United  States,  shall  be  the  supreme  law  of  the  land. 
And  the  judges  in  every  state  shall  be  bound  thereby,  any  thing 
in  the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing." ^ 

§  1837.  The  propriety  of  this  clause  would  seem  to  result  from 
the  very  nature  of  the  constitution.  If  it  was  to  establish  a  na- 
tional government,  that  government  ought,  to  the  extent  of  its 
powers  and  rights,  to  be  supreme.  It  would  be  a  perfect  sole- 
cism to  affirm,  that  a  national  government  should  exist  with  cer- 
tain powers ;  and  yet,  that  in  the  exercise  of  those  powers  it 
should  not  be  supreme.  What  other  inference  could  have  been 
drawn,  than  of  their  supremacy,  if  the  constitution  had  been  to- 
tally silent  ?  And  surely  a  positive  affirmance  of  that  which  is 
necessarily  implied,  cannot,  in  a  case  of  such  vital  importance, 
be  deemed  unimportant  The  very  circumstance,  that  a  question 
might  be  made,  would  irresistibly  lead  to  the  conclusion  that  it 

m 

1  The  Federalist,  No.  43,  No.  84. 

*  The  Federalist,  No.  84;  Rutherford,  B.  2,  eh  10,  ^  14,  15 ;  Grotius,  B.  2,  ch.  9, . 

'  See  Joarmd  of  Convention,  p.  222  282.  293. 
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the  nation  upon  grave  and  suitable  occasions ;  for  it  will  not  be 
disputed,  that  they  are  subject  to  the  legislative  power,  and  may 
be  repealed,  like  other  laws  at  its  pleasure ;  ^  or  they  may  be 
varied  by  new  treaties.  Still,  while  they  do  subsist,  they  ought 
to  have  a  positive  binding  efficacy  as  laws  upon  all  the  states, 
and  all  the  citizens  of  the  states.  The  peace  of  the  nation,  and 
its  good  faith,  and  moral  dignity,  indispensably  require,  that  all 
state  laws  should  be  subjected  to  their  supremacy.  The  differ- 
ence between  considering  them  as  laws,  and  considering  them  as 
executory,  or  executed  contracts,  is  exceedingly  important  in  the 
actual  administration  of  public  justice.  If  they  are  supreme 
laws,  courts  of  justice  will  enforce  them  directly  in  all  cases,  to 
which  they  can  be  judicially  applied,  in  opposition  to  all  state 
laws,  as  we  all  know  was  done  in  the  case  of  the  British  debts 
secured  by  the  treaty  of  1783,  after  the  constitution  was  adopted.^ 
If  they  are  deemed  but  solemn  compacts,  promissory  in  their  na- 
ture and  obligation,  courts  of  justice  may  be  embarrassed  in  en- 
forcing them,  and  may  be  compelled  to  leave  the  redress  to  be 
administered  through  other  departments  of  the  government^  It 
is  notorious,  that  treaty  stipulations  (especially  those  of  the 
treaty  of  peace  of  1783)  were  grossly  disregarded  by  the  states 
under  the  confederation.  They  were  deemed  by  the  states,  not 
as  laws,  but  like  requisitions,  of  mere  moral  obligation,  and  de- 
pendent upon  the  good  will  of  the  states  for  their  execution. 
Congress,  indeed,  remonstrated  against  this  construction,  as  un- 
founded in  principle  and  justice.*  But  their  voice  was  not 
heard.     Power  and  right  were  separated ;  the  argument  was  all 

1  See  Act  of  Congress,  7th  July,  1798,  ch.  84  ;  Talbot  v.  Seeman,  1  Cranch,  1 ;  Ware 
V.  Hiflton,  3  Dall.  361,  per  Iredell,  J.     Tajflor  v.  Morton,  2  Curtis,  C.  C.  454. 

3  Ware  v.  Hylton,  3  Dall.  K.  199.  See  also  GSbbom  v.  Ogden,  9  Wheat.  R.  210, 
211 ;  Letter  of  Congress  of  13th  April,  1787  ;  12  Joum.  of  Congress,  32. 

»  See  Iredell,  J*s.  reasoning  in  Ware  v.  IL/lton,  3  Dall.  R.  270  to  277 ;  5  Marshall's 
Life  of  Washington,  ch.  8,  p.  652,  656;  1  Wait's  State  Papers,  45,  47,  71,  81,  145; 
Serg.  on  Const,  ch.  21,  p.  217,  218,  ch.  33,  p.  896,  397,  (2d  edit.  ch.  21,  p.  218,  219, 
ch.  34,  p.  406, 407 ).  "A  treaty,"  said  the  supreme  court,  in  Foster  v.  Neilson,  2  Pcters's 
R.  314,  "  is  in  its  nature  a  contract  between  two  nations,  not  a  legislative  act.  It  does 
not  generally  effect  of  itself  the  object  to  be  accomplished,  especially  so  far  as  its  opera- 
tion is  infraterritorial ;  but  is  carried  into  execution  by  the  sovereign  power  of  the 
respective  parties  to  the  instrument  In  the  United  States  a  different  principle  is  estab. 
lished.  Our  constitution  declares  a  treaty  to  be  the  law  of  the  land.  It  is  consequently 
to  be  regarded  by  courts  of  justice  as  equivalent  to  an  act  of  the  legislature  whenever  it 
operates  of  itself  without  the  aid  of  any  legislative  provision." 

*  Circular  Letter  of  Congress,  13th  April,  1787 ;  12  Joom.  of  Congress,  32  to  36. 
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OQ  one  side ;  but  the  power  was  on  the  other.^  It  was  [nrobably 
to  obviate  this  very  difficulty,-  that  this  clause  was  inserted  in  the 
constitution  ;  ^  and  it  would  redound  to  the  immortal  honor  of 
its  authors  if  it  had  done  no  more,  than  thus  to  bring  treaties 
within  the  sanctuary  of  justice,  as  laws  of  supreme  obligation.^ 
There  are,  indeed,  still  cases  in  which  courts  of  justice  can  ad- 
minister no  effectual  redress ;  for  when  the  terms  of  a  stipulation 
import  a  contract,  as  when  either  of  the  parties  engages  to  per- 
form a  particular  act  the  treaty  addresses  itself  to  the  political, 
and  not  to  the  judicial  department ;  and  the  legislature  must 
execute  the  contract,  before  it  can  become  a  rule  for  the  courts.^ 

§  1839.  It  is  melancholy  to  reflect,  that  conclusive  as  this 
view  of  the  subject  is  in  favor  of  the  supremacy  clause,  it  was 
assailed  with  great  vehemence  and  zeal  by  the  adversaries  of  the 
constitution ;  and  especially  the  concluding  clause,  which  de- 
clared the  supremacy,  '^  any  thing  in  the  constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding."  ^  And  yet  this  very 
clause  was  but  an  expression  of  the  necessary  meaning  of  the 
former  clause,  introduced  from  abundant  caution,  to  make  its 
obligation  more  strongly  felt  by  the  state  judges.  The  very  cir- 
cumstance, that  any  objection  was  made,  demonstrated  the  util- 
ity, nay  the  necessity  of  the  clause,  since  it  removed  every  pre- 
tence, under  which  ingenuity  could,  by  its  miserable  subterfuges, 
escape  from  the  controlling  power  of  the  constitution. 

§  1840.  To  be  fully  sensible  of  the  value  of  the  whole  clause, 
we  need  only  suppose  for  a  moment,  that  the  supremacy  of  the 
state  constitutions  had  been  left  complete  by  a  saving  clause  in 
their  favor.  "  In  the  first  place,  as  these  constitutions  invest  the 
state  legislatures  with  absolute  sovereignty,  in  all  cases  not  ex- 
cepted  by  the  existing  articles  of  confederation,  all  the  authori- 


1  See  the  opinion  of  Iredell,  J.,  in  Ware  v.  Hylton,  3  Dall.  270  to  277. 

2  Id.  276,  277.     See  Journal  of  Convention,  p.  222,  282,  283,  293. 

B  The  importance  of  this  power  has  hecn  practically  illustrated  ^y  the  redress  afforded 
by  courts  of  law  in  case^  pending  before  them  upon  treaty  stipulations.  6oe  United 
States  V.  The  Peggy,  1  Cranch,  103 ;  Ware  v.  Hyhon,  3  Dall.  R.  199,  244,  261 ;  United 
States  V.  Arradondo,  6  Peters's  R.  691  ;  Soulard  v.  Smith,  4  Petcrs's  Sup.  R.  511 ;  Case 
of  Jonathan  Robbins,  1  Hall's  Joum.  of  Jurisp.  25;  Bee's  Adm.  Rep.  263 ;  5  Wheat. 
Rep.  App. 

*  Foster  V.  Neilson,  2  Peters's  Sup.  Ct.  R.  254,  814.  See  also  the  Bello  Comnncs, 
6  Wheat.  R.  171 ;  Serg  on  Const,  ch.  83,  p.  397,  398,  399,  (ch.  34,  p.  407,  408,  409, 
410,  2d  edit.) 

•  See  The  Federalist,  No.  44,  64, 
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ties  contained  in  the  proposed  constitution,  so  far  as  they  exceed 
those  enumerated  in  the  confederation,  would  have  been  an- 
nulled, and  the  new  congress  would  have  .been  reduced  to  the 
same  impotent  condition  with  their  predecessors.  In  the  next 
place,  as  the  constitutions  of  some  of  the  states  do  not  even  ex- 
pressly and  fully  recognize  the  existing  powers  of  the  confeder- 
acy, an  express  saving  of  the  supremacy  of  the  former  would,  in 
such  states  have  brought  into  question  every  power  contained  in 
the  proposed  constitution.  In  the  third  place,  as  the  constitu- 
tions of  the  states  differ  much  from  each  other,  it  might  happen, 
that  a  treaty  or  national  law,  of  great  and  equal  importance  to 
the  states,  would  interfere  with  some,  and  not  with  other  consti- 
tutions, and  would  consequently  be  valid  in  some  of  the  states, 
at  the  same  time  that  it  would  have  no  effect  in  others.  In  fine, 
the  world  would  have  seen,  for  the  first  time,  a  system  of  govern- 
ment founded  on  an  inversion  of  the  fundamental  principles  of 
all  government ;  it  would  have  seen  the  authority  of  the  whole 
society  everywhere  subordinate  to  the  authority  of  the  parts ;  it 
would  have  seen  a  monster,  in  which  the  head  was  under  the 
direction  of  the  members."  ^ 

§  1841.  At  an  early  period  of  the  government  a  question 
arose,  how  far  a  treaty  could  embrace  commercial  regulations,  so 
as  to  be  obligatory  upon  the  nation,  and  upon  congress.  It  was 
debated  with  great  zeal  and  ability  in  the  house  of  representa- 
tives.^ On  the  one  hand  it  was  contended,  that  a  treaty  might 
be  made  respecting  commerce,  as  well  as  upon  any  other  subject; 
that  it  was  a  contract  between  the  two  nations,  which,  when 
made  by  the  president,  by  and  with  the  consent  of  the  senate, 
was  binding  upon  the  nation  ;  and  that  a  refusal  of  the  house  of 
representatives  to  carry  it  into  effect  was  breaking  the  treaty,  and 
violating  the  faith  of  the  nation.  On  the  other  hand,  it  was  con- 
tended that  the  power  to  make  treaties,  if  applicable  to  every 
object,  conflicted  with  powers,  which  were  vested  exclusively  in 
congress;  that  either  the  treaty-making  power  must  be  limited 
in  its  operation,  so  as  not  to  touch  objects  committed  by  the 
constitution  to  congress;  or  the  assent  and  cooperation  of  the 
house  of  representatives  must  be  required  to  give  validity  to  any 
compact,  so  far  as  it  might  comprehend  these  objects;  that  con- 


1  The  Federalist,  No.  44. 

>  The  question  arose  in  the  debate  for  carrying  into  effect  the  British  Treaty  of  1794. 
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gresa  was  invested  with  the  exclusive  power  to  regulate  com. 
raerce  ;  that  therefore,  a  treaty  of  commerce  required  the  absent 
aud  cooperation  of  the  house  of  representatives ;  that  in  every 
case  where  a  treaty  required  an  appropriation  of  money,  or  an 
act  of  congress  to  carry  it  into  effect,  it  was  not  in  this  respect 
obligatory,  till  congress  had  agreed  to  carry  it  into  effect ;  and, 
that  they  were  at  free  liberty  to  make,  or  withhold  such  appro- 
priation, or  act,  without  being  chargeable  with  violating  the 
treaty,  or  breaking  the  faith  of  the  nation.  In  the  result,  the 
hou^e  of  representatives  adopted  a  resolution,  declaring  that  ihe 
house  of  representatives  do  not  claim  any  agency  in  making  trea- 
ties ;  but  when  a  treaty  stipulates  regulations  on  any  of  the  sub- 
jects submitted  to  the  power  of  congress,  it  must  depend  for 
its  execution,  as  to  such  stipulations,  on  a  law  or  laws  to  be 
passed  by  congress ;  and  that  it  is  the  constitutional  right  and 
duty  of  the  house  of  representatives,  in  all  such  cases,  to  deliber- 
ate on  the  expediency  or  inexpediency  of  carrying  such  treaty 
into  effect,  and  to  determine  and  act  thereon,  as  in  their  judg- 
ment may  be  most  conducive  to  the  public  good.  It  is  well 
known,  that  the  president  and  the  senate,  on  that  oecasioa, 
adopted  a  different  doctrine,  maintaining,  that  a  treaty  once  rati- 
fied became  the  law  of  the  land,  and  congress  were  consiilntiori- 
ally  bound    to   carry  it  into  elicct.'     At  the  distance  of  twenty 


I  See  Jonmul  of  Hotue  of  BeprtweDtativM,  6tti  April,  1796;  5  Hanhall'*  lA  rf 
Wuhington,  ch.  B,  p.  650  to  6b9 ;  Serg.  on  Const,  ch.  33,  p.  401,  (!d  edit.  ch.  34,  p.  410, 
411);  1  Debates  on  British  Treaty,  bj  F.  Bache,  IT9G,  p.  374  loSSG;  4  Elliot'*  Dob. 
344  lo  34B.  President  Washington  on  thii  occasion,  lefused  to  dellTCr  the  ffot 
respecting  the  British  Treaty  of  1794,  called  for  by  the  honse  of  i^recoDMtina ;  and 
asaencd  the  obligatory  force  of  the  trea^  upon  congress  in  tlie  most  emphatic  Una*. 
Ho  added,  that  he  knew  that  this  was  anderstood  in  Ihe  coiiTentlon  to  be  the  inteoded 
intCTprelalioD,  and  he  referred  to  the  Joamahof  the  ConTestioa*  toahow,  tlut  a  propo- 
sition was  made, "  Ibnt  no  ti«atj  »hoiild  be  binding  on  the  United  Statci,  which  was  sot 
ratified  b;  a  law ;  "  and  that  it  was  explicitly  rejected.  (S  Harshali's  Lift  of  Wa^inp 
ton,  ch.  8,  p.  654  [o  658.)  At  a  mach  earlier  period,  Tii.  in  1790,  the  same  point  came 
before  the  cabinet  of  Preaidenl  Washington,  in  a  mat;  proposed  with  the  Creek  Indians. 
Upon  that  occasion  there  seems  to  have  been  do  doabt  in  the  mindi  of  any  of  his  cabi- 
net of  tho  conclusiveness  of  a  treaty  containing  commercial  stipalations.  Mr.  JcSenon, 
on  that  occasion  finnty  maintained  it.  A  treaty,  (said  he,)  made  by  the  president  with 
the  concnrrenco  of  two  tliirds  of  the  senate  is  iho  law  of  the  land,  and  a  law  of  a  soperior 
order,  because  it  not  only  repeals  past  taws,  bat  cannot  iltd/be  repealed  byjiihire  cmo. 
The  treaty  then  will  legally  control  the  dnty  act,  and  the  act  for  securing  traders  in  this 
particular  instance.   Yet  Ms.  JefForson  afterwards,  (in  Nov.  1793,)  seems  to  hare  Bncni- 

•  Sh  ieantl  idOmnaaaa,  p.  284,  Sil,  826,  889,  84S,  Ua 
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years,  the  same  question  was  again  presented  for  the  considera- 
tion of  both  houses,  upon  a  bill  to  carry  into  effect  a  clause  in 
the  treaty  of  1815  with  Great  Britain,  abolishing  discriminating 
duties ;  and  upon  that  occasion,  it  was  most  ably  debated.  The 
result  was,  that  a  declaratory  clause  was  adopted,  instead  of  a 
mere  enacting  clause,  so  that  the  binding  obligation  of  treaties 
was  affirmatively  settled.^ 

§  1842.  From  this  supremacy  of  the  constitution  and  laws  and 
treaties  of  the  United  States,  within  their  constitutional  scope, 
arises  the  duty  of  courts  of  justice  to  declare  any  unconstitutional 
law  passed  by  congress  or  by  a  state  legislature  void.  So,  in 
like  manner,  the  same  doty  arises,  whenever  any  other  depart- 
ment of  the  national  or  state  governments  exceeds  its  constitu- 
tional functions.*  But  the  judiciary  of  the  United  States  has  no 
general  jurisdiction  to  declare  acts  of  the  several  states  void,  un- 
less they  are  repugnant  to  the  constitution  of  the  United  States, 
notwithstanding  they  are  repugnant  to  the  state  constitution.^ 
Such  a  power  belongs  to  it  only,  when  it  sits  to  administer  the 
local  law  of  a  state,  and  acts  exactly,  as  a  state  tribunal  is  bound 
to  act*  But  upon  this  subject  it  seems  unnecessary  to  dwell, 
since  the  right  of  all  courts,  state  as  well  as  national,  to  declare 
unconstitutional  laws  void,  seems  settled  beyond  the  reach  of 
judicial  controversy.* 

ated  in  opinion,  and  to  have  been  unsettled,  as  to  the  nature  and  extent  of  the  treaty- 
making  power.    4  Jefferson's  Corresp.  497,  498. 

1  Serg.  on  Const,  ch.  33,  p.  402,  (2d  edit.  ch.  34,  p.  411) ;  2  Elliot's  Deb.  273  to  279. 
Upon  this  occasion,  a  most  admirable  speech  was  deli7ercd  bj  the  late  William  Pink- 
nej,  in  which  his  great  powers  of  reasoning  and  juridical  learning  had  an  ample  scope. 
S^  Wheaton's  Life  of  Pinknej,  p.  517. 

3  Marbury  r.  Madison,  1  Cranch,  137,  176. 

»  Colder  r.  Bull,  3  DaU.  R.  386 ;  8.  c.  1  Peters's  Cond.  R.  172, 177. 

*  Satterlee  v.  Matthewson,  2  Peters's  Sup.  R.  380,  413. 

*  See  Serg.  on  Const,  ch.  33,  p.  391,  (2d  edit.  ch.  34,  p.  401) ;  1  Kent's  Comm.  Lect. 
20,  p.  420,  421,  (2d  edit.  p.  448,  449,  450). 
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CHAPTER  XLIII. 

OATHS    OF    OFFICE  —  RELIGIOUS    TEST  —  RATIITCATION    OF 

CONSTITUTION. 

§  1843.  The  next  clause  is,  ^  The  senators  and  representatives 
before  noentioned,  and  the  members  of  the  several  state  le^slt- 
tures  and  all  execative  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound  by  oath  or  <lffi^ 
mation  to  support  the  constitution.^  But  no  religious  test  shaD 
ever  be  required  as  a  qualification  to  any  office  or  public  tnut 
under  the  United  States." 

§  1844.  That  all  those,  who  are  intrusted  with  the  executkm 
of  the  powers  of  the  national  government,  should  be  bound  by 
some  solemn  obligation  to  the  due  execution  of  the  trusts  re- 
posed in  them,  and  to  support  the  constitution,  would  seem  to 
be  a  proposition  too  clear  to  render  any  reasoning  necessary  in 
support  of  it.  It  results  from  the  plain  right  of  society  to  require 
some  guaranty  from  every  officer,  that  he  will  be  conscientious 
in  the  discharge  of  his  duty.  Oaths  have  a  solemn  obligation 
upon  the  minds  of  all  reflecting  men,  and  especially  upon  those 
who  feel  a  deep  sense  of  accountability  to  a  Supreme  Being.  If, 
in  the  ordinary  administration  of  justice  in  cases  of  private  rights, 
or  personal  claims,  oaths  are  required  of  those  who  try,  as  well 
as  of  those  who  give  testimony,  to  guard  against  malice,  false- 
hood, and  evasion,  surely  like  guards  ought  to  be  interposed  in 
the  administration  of  high  public  trusts,  and  especially  in  such 
as  may  concern  the  welfare  and  safety  of  the  whole  community. 
But  there  are  known  denominations  of  men,  who  are  conscien- 
tiously scrupulous  of  taking  oaths,  (among  which  is  that  pure 
and  distinguished  sect  of  christians,  commonly  called  Friends,  or 
Quakers,)  and  therefore,  to  prevent  any  unjustifiable  exclusion 


1  This  clause,  requiring^  an  oath  of  the  state  and  national  functionaries  to  support  the 
constitution,  was  at  first  carried  by  a  vote  of  six  states  against  five  ;  but  it  was  afien^anis 
unanimously  approved.  Journal  of  Convention,  p.  114,  197.  On  the  final  vote,  it  was 
adopted  hy  a  vote  of  eight  states  against  one,  two  being  divided.  Id.  313.  The  clause 
respecting  a  religious  test  was  unanimously  adopted.    Id.  313. 
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from  office,  the  constitution  has  permitted  a  solemn  affirmation 
to  be  made  instead  of  an  oath,  and  as  its  equivalent. 

§  1845.  But  it  may  not  appear  to  all  persons  quite  so  clear, 
why  the  officers  of  the  state  governments  should  be  equally  bound 
to  take  a  like  oath,  or  affirmation ;  and  it  has  been  even  sug- 
gestea,  that  there  is  no  more  reason  to  require  that,  than  to  require, 
that  all  of  the  United  States  officers  should  take  an  oath  or  affir- 
mation to  support  the  state  constitutions.  A  moment's  reflection 
will  show  sufficient  reasons  for  the  requisition  of  it  in  the  one 
case,  and  the  omission  of  it  in  the  other.  The  members  and  offi- 
cers of  the  national  government  have  no  agency  in  carrying  into 
effect  the  state  constitutions.  The  members  and  officers  of  the 
state  governments  have  an  essential  agency  in  giving  effect  to 
the  national  constitution.  The  election  of  the  president  and  the 
senate  will  depend,  in  all  cases,  upon  the  legislatures  of  the  sev- 
eral states ;  and,  in  many  cases,  the  election  of  the  house  of  rep- 
resentatives may  be  affected  by  their  agency.  The  judges  of  the 
state  courts  will  frequently  be  called  upon  to  decide  upon  the 
constitution  and  laws,  and  treaties  of  the  United  States,  and 
upon  rights  and  claims  growing  out  of  them.  Decisions  ought 
to  be,  as  far  as  possible,  uniform  ;  and  uniformity  of  obligation 
will  greatly  tend  to  such  a  result  The  executive  authority  of 
the  several  states  may  be  often  called  upon  to  exert  powers,  or 
allow  rights,  given  by  the  constitution,  as  in  filling  vacancies  in 
the  senate,  during  the  recess  of  the  legislature  ;  in  issuing  writs 
of  election  to  fill  vacancies  in  the  house  of  representatives ;  in 
officering  the  militia,  and  giving  effect  to  laws  for  calling  them  ; 
and  in  the  surrender  of  fugitives  from  justice.  These,  and  many 
other  functions,  devolving  on  the  state  authorities,  render  it  highly 
important  that  they  should  be  under  a  solemn  obligation  to  obey 
the  constitution.  In  common  sense,  there  can  be  no  well-founded 
objection  to  it  There  may  be  serious  evils  growing  out  of  an 
opposite  course.^  One  of  the  objections,  taken  to  the  articles  of 
confederation,  by  an  enlightened  state,  (New  Jersey,)  was,  that 
no  oath  was  required  of  members  of  congress,  previous  to  their 
admission  to  their  seats  in  congress.  The  laws  and  usages  of 
all  civilized  nations,  (said  that  state,)  evince  the  propriety  of  an 


1  The  Federalist,  No.  44;  1  Tack.  Black.  Comm.  App.370,  371 ;  Rawie  on  Const, 
eh.  19,  p.  191,  192. 
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oath  on  such  occasions ;  and  the  more  solemn  and  important  the 
deposit,  the  more  strong  and  explicit  oaght  the  obligation  to  be.^ 

§  1846.  As  soon  as  the  constitution  went  into  operation,  con- 
gress passed  an  act,^  prescribing  the  time  and  manner  of  taking 
the  oath,  or  affirmation,  thus  required,  as  well  by  officers  of  the 
several  states,  as  of  the  United  States.  On  that  occasion,  some 
scruple  seems  to  have  been  entertained,  by  a  few  members,  of 
the  constitutional  authority  of  congress  to  pass  such  an  act^ 
But  it  was  approved  without  much  opposition.  At  this  day,  the 
point  would  be  generally  deemed  beyond  the  reach  of  any  rea- 
sonable doubt^ 

§  1847.  The  remaining  part  of  the  clause  declares,  that  ^  no 
religious  test  shall  ever  be  required,  as  a  qualification  to  any 
office  or  public  trust,  under  the  United  States."  This  clause  is 
not  introduced  merely  for  the  purpose  of  satisfying  the  scruples 
of  many  respectable  persons,  who  feel  an  invincible  repugnance 
to  any  religious  test  or  affirmation.  It  had  a  higher  object ;  to 
cut  off  forever  every  pretence  of  any  alliance  between  church  and 
state  in  the  national  government.  The  framers  of  the  constitu- 
tion were  fully  sensible  of  the  dangers  from  this  source,  marked 
out  in  the  history  of  other  ages  and  countries,  and  not  wholly 
unknown  to  our  own.  They  knew  that  bigotry  was  unceasingly 
vigilant  in  its  stratagems  to  secure  to  itself  an  exclusive  ascen- 
dency over  the  human  mind ;  and  that  intolerance  was  ever  ready 
to  arm  itself  with  all  the  terrors  of  the  civil  power  to  exterminate 
those  who  doubted  its  dogmas,  or  resisted  its  infallibility.  The 
Catholic  and  the  Protestant  had  alternately  waged  the  most  fero- 
cious and  unrelenting  warfare  on  each  other,  and  Protestantism 
itself,  at  the  very  moment  that  it  was  proclaiming  the  right  of 
private  judgment,  prescribed  boundaries  to  that  right,  beyond 
which  if  any  one  dared  to  pass,  he  must  seal  his  rashness  with 
the  blood  of  martyrdom.^  The  history  of  the  parent  country, 
too,  could  not  fail  to  instruct  them  in  the  uses  and  the  abuses  of 
religious  tests.  They  there  found  the  pains  and  penalties  of  non- 
conformity written  in  no  equivocal  language,  and  enforced  with 
a  stern  and  vindictive  jealousy.     One  hardly  knows  how  to  re- 


1  2  Pitk.  Hist.  22  ;  1  Secret  Journal  of  Congress,  June  25,  1778,  p.  374. 

2  Act  of  l8t  June,  1789,  ch.  1. 

»  Lloyd's  Debates,  218  to  225 ;  4  Elliot's  Debates,  139  to  141. 
♦  See  also  .\fCulloch  v.  Maryland,  4  Wheat.  R.  415,  416. 
^  See  4  Black.  Comm.  44,  53,  and  ante,  vol.  L  ^  53. 
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press  the  sentiments  of  strong  indignation,  in  reading  the  cool 
vindication  of  the  laws  of  England  on  this  subject,  (now,  hap- 
pily, for  the  nriost  part  abolished  by  recent  enactments,)  by  Mr. 
Justice  Blackstone,  a  man  in  many  respects  distinguished  for 
habitual  moderation,  and  a  deep  sense  of  justice.  "  The  second 
species,"  says  he,  "  of  non-conformists,  are  those  who  offend 
through  a  mistaken  oir  perverse  zeal.  Such  were  esteemed  by  our 
laws,  enacted  since  the  time  of  the  reformation,  to  be  papists  and 
protestant  dissenters,  both  of  which  were  supposed  to  be  equally 
schismatics  in  not  communicating  with  the  national  church,  with 
this  difference  that  the  papists  divided  from  it  upon  material 
though  erroneous  reasons,  but  many  of  the  dissenters,  upon  mat- 
ters of  indifference,  or  in  other  words,  upon  no  reason  at  all.  Yet 
certainly  our  ancestors  were  mistaken  in  their  plans  of  compulsion 
and  intolerance.  The  sin  of  schism  as  such,  is  by  no  means  the 
object  of  temporal  coercion  and  punishment.  If  through  weak- 
ness of  intellect,  through  misdirected  piety,  through  perverseness 
and  acerbity  of  temper,  or  (which  is  often  the  case)  through  a 
prospect  of  secular  advantage  in  herding  with  a  party,  men  quar- 
rel with  the  ecclesiastical  establishment,  the  civil  magistrate  has 
nothing  to  do  with  it,  unless  their  tenets  and  practice  are  such, 
as  threaten  ruin  or  disturbance  to  the  state.  He  is  bound,  indeed, 
to  protect  the  established  church,  and  if  this  can  be  better  effected 
by  admitting  none  but  its  genuine  members  to  offices  of  trust 
and  emolument,  he  is  certainly  at  liberty  so  to  do,  the  disposal  of 
offices  being  matter  of  favor  and  discretion.  But  this  point  be- 
ing once  secured,  all  persecution  for  diversity  of  opinions,  how- 
ever ridiculous  or  absurd  they  may  be,  is  contrary  to  every  prin- 
ciple of  sound  policy  and  civil  freedom.  The  names  and  subor- 
dination of  the  clergy,  the  posture  of  devotion,  the  materials  and 
color  of  the  minister's  garment,  the  joining  in  a  known,  or  an 
unknown  form  of  prayer,  and  other  matters  of  the  same  kind,, 
must  be  left  to  the  option  of  every  man's  private  judgment"  ^ 

§  1848.  *  And  again :  "As  to  papists,  what  has  been  said  of  the 
protestant  dissenters  would  hold  equally  strong  for  a  general  tol- 
eration of  them;  provided  their  separation  was  founded  only 
upon  difference  of  opinion  in  religion,  and  their  principles  did  not 
also  extend  to  a  subversion  of  the  civil  government.  If  once 
they  could  be  brought  to  renounce  the  supremacy  of  the  pope,. 


1  4  Black.  Comm.  52,  53. 
VOL,  U.  55 
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they  might  quietly  enjoy  their  seven  sacraments,  their  purgatory 
and  auricular  confession,  their  worship  of  reliques  and  images, 
nay,  even  their  transubstantiation.  But  while  they  acknowledge 
a  foreign  power  superior  to  the  sovereignty  of  the  kingdom,  they 
cannot  complain  if  the  laws  of  that  kingdom  will  not  treat  them 
upon  the  footing  of  good  subjects."  ^ 

§  1849.  Of  the  English  laws  respecting  papists,  Montesquieu 
observes,  that  they  are  so  rigorous,  though  not  professedly  of  the 
sanguinary  kind,  that  they  do  all  the  hurt  that  can  possibly  be 
done  in  cold  blood.  To  this  just  rebuke,  (after  citing  it^  and  ad- 
mitting its  truth,)  Mr.  Justice  Blackstone  has  no  better  reply  to 
make,  than  that  these  laws  are  seldom  exerted  to  their  utmost 
rigor;  and,  indeed,  if  they  were,  it  would  be  very  difficult  to 
excuse  them.^  The  meanest  apologist  of  the  worst  enormities  of 
a  Roman  emperor  could  not  have  shadowed  out  a  defence  more 
servile,  or  more  unworthy  of  the  dignity  and  spirit  of  a  freeman. 
With  one  quotation  more  from  the  same  authority,  exemplifying 
the  nature  and  objects  of  the  English  test  laws,  this  subject  may 
be  dismissed.  "In  order  the  better  to  secure  the  established 
church  against  perils  from  non-conformists  of  all  denominations, 
infidels,  Turks,  Jews,  heretics,  papists,  and  sectaries,  there  are, 
however,  two  bulwarks  erected,  called  the  corporation  and  test- 
acts.  By  the  former  of  which  no  person  can  be  legally  elected 
to  any  office  relating  to  the  government  of  any  city  or  corporation, 
unless  within  a  twelve-month  before  he  has  received  the  sacra- 
ment of  the  Lord's  supper  according  to  the  rites  of  the  church  of 
England ;  and  he  is  also  enjoined  to  take  the  oaths  of  allegiance 
and  supremacy,  at  the  same  time  that  he  takes  the  oath  of  office, 
or  in  default  of  either  of  these  requisites,  such  election  shall  be 
void.  The  other,  called  the  test-act,  directs  all  officers,  civil  and 
military,  to  take  the  oaths,  and  make  the  declaration  .against 
transubstantiation  in  any  of  the  king's  courts  at  Westminster,  or 
at  the  quarter-sessions,  within  six  calendar  months  after  their 
admission ;  and  also  within  the  same  time  to  receive  the  sacra- 
ment of  the  Lord's  supper,  according  to  the  usage  of  the  church 
of  England,  in  some  public  church  immediately  after  divine  ser- 
vice and  sermon  ;  and  to  deliver  into  court  a  certificate  thereof, 
signed  by  the  minister  and  churchwarden,  and  also  to  prove  the 
same  by  two  credible  witnesses,  upon  forfeiture  of  600/.  and  disa- 


1  4  Black.  Comm.  54,  55.  >  4  Black.  Comm.  57. 
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bility  to  hold  the  said  office.  And  of  much  the  same  nature  with 
these  is  the  statute  7  Jac.  I.  c.  2,  which  permits  no  persons  to  be 
naturalized,  or  restored  in  blood,  but  such  as  undergo  a  like  test; 
which  test  having  been  remoTed  in  1753,  in  favor  of  the  Jews, 
was  the  next  session  of  parliament  restored  again  with  some 
precipitation."  ^  It  is  easy  to  foresee,  that  without  some  prohi- 
bition of  religious  tests,  a  successful  sect  in  our  country,  might, 
by  once  possessing  power,  pass  test-laws,  which  would  secure  to 
themselves  a  monopoly  of  all  the  offices  of  trust  and  profit  under 
the  national  government.^ 

§  1850.  The  seventh  and  last  article  of  the  constitution  is: 
**  The  ratification  of  the  conventions  of  nine  states^shall  be  suffi- 
cient for  the  establishment  of  this  constitution  between  the  states 
so  ratifying  the  same." 

§  1851.  Upon  this  article  it  is  now  wholly  unnecessary  to  be- 
sto\£  much  commentary,  since  the  constitution  has  been  ratified 
by  all  the  states.  If  a  ratification  had  been  required  of  all  the 
states,  instead  of  nine,  as  a  condition  precedent,  to  give  it  life 
and  motion,  it  is  now  known  that  it  would  never  have  been  rati- 
fied. North  Carolina  in  her  first  convention  rejected  it ;  and 
Rhode  Island  did  not  accede  to  it  until  more  than  a  year  after  it 
bad  been  in  operation.^  Some  delicate  questions,  under  a  differ- 
ent state  of  things,  might  have  arisen.  What  they  were,  and 
how  they  were  disposed  of  at  the  time,  is  made  known  by  the 
Federalist,  in  a  commentary  upon  the  article,  which  will  con- 
clude this  subject. 

§  1852.  '*  This  article  speaks  for  itself.  The  express  authority 
of  the  people  alone  could  give  due  validity  to  the  constitution. 
To  have  required  the  unanimous  ratification  of  the  thirteen  states 
would  have  subjected  the  essential  interests  of  the  whole  to  the 
caprice.or  corruption  of  a  single  member.  It  would  have  marked 
a  want  of  foresight  in  the  convention,  which  our  own  experience 
would  have  rendered  inexcusable. 

§  1853.  "  Two  questions,  of  a  very  deliberate  nature,  present 
themselves  on  this  occasion.  (1.)  On  what  principle  the  confed- 
eration, which  stands  in  the  solemn  form  of  a  compact  among 
the  states,  can  be  superseded  without  the  unanimous  consent  of 


1  Sco  also  2  Kent's  Comm.  Lect.  24  (2  edit.),  p*  35,36;  Rawle  on  the  Constitution, 
ch.  10,  p.  121 ;  1  Tack.  Black.  Comm.  App.  296 ;  2  Tuck.  Black.  Comm.  App.  Note 
(G.),  p.  3. 

3  See  ante,  ^21.  '  Ante,  vol.  i.  \  279. 
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the  parties  to  it?  (2.)  What  relation  is  to  subsist  between  the 
nine  or  more  states  ratifying  the  constitution,  and  the  remaining 
few  who  do  not  become  parties  to  it  ? 

§  1854.  The  first  question  is  answered  at  once,  by  recurring 
to  the  absolute  necessity  of  the  case ;  to  the  great  principle  of  self-, 
preservation  ;  to  the  transcendent  law  of  nature,  and  of  nature's 
God,  which  declares,  that  the  safety  and  happiness  of  society  are 
the  objects  at  which  all  political  institutions  aim,  and  to  which 
all  such  institutions  must  be  sacrificed.  Perhaps,  also,  an  answer 
may  be  found,  without  searching  beyond  the  principles  of  the 
•compact  itself.  It  has  been  heretofore  noted  among  the  defects 
'Of  the  confederation,  that,  in  many  of  the  states,  it  had  received 
no  higher  sanction  than  a  mere  legislative  ratification.  The  prin- 
ciple of  reciprocity  seems  to  require,  that  its  obligation  on  the 
other  states  should  be  reduced  to  the  same  standard.  A  compact 
between  independent  sovereigns,  founded  on  acts  of  legislqJLive 
authority,  can  pretend  to  no  higher  validity  than  a  league  or 
treaty  between  the  parties.  It  is  an  established  doctrine  on  the 
subject  of  treaties,  that  all  the  articles  are  mutually  conditions  of 
each  other ;  that  a  breach  of  any  one  article  is  a  breach  of  the 
whole  treaty  ;  and  that  a  breach,  committed  by  either  of  the  par- 
ties, absolves  the  others,  and  authorizes  them,  if  they  please,  to 
pronounce  the  compact  violated  and  void.  Should  it  unhappily 
be  necessary  to  appeal  to  these  delicate  truths,  for  a  justification 
for  dispensing  with  the  consent  of  particular  states  to  a  dissolu- 
tion of  the  federal  pact,  will  not  the  complaining  parties  find  it  a 
difficult  task  to  answer  the  multiplied  and  important  infractions, 
with  which  they  may  be  confronted?  The  time  has  been,  when 
it  was  incumbent  on  us  all  to  veil  the  idea  which  this  paragraph 
exhibits.  The  scene  is  now  changed,  and,  with  it,  the  part  which 
the  same  motives  dictated. 

§  1855.  "The  second  question  is  not  less  delicate ;  and  the 
flattering  prospect  of  its  being  nearly  hypothetical,  forbids  an 
over-curious  discussion  of  it  It  is  one  of  those  cases  which  must 
be  left  to  provide  for  itself.  In  general,  it  may  be  observed,  that 
although  no  political  relation  can  subsist  between  the  assenting 
and  dissenting  states,  yet  the  moral  relations  will  remain  uncan- 
celled. The  claims  of  justice,  both  on  one  side  and  on  the  other, 
will  be  in  force,  and  must  be  fulfilled ;  the  rights  of  humanity 
must,  in  all  cases,  be  duly  and  mutually  respected  ;  whilst  con- 
siderations of  a  common  interest,  and,  above  all,  the  remembrance 
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of  the  endeairing  scenes  which  are  past,  and  the  anticipation  of 
a  speedy  triumph  over  the  obstacles  to  reunion,  will,  it  is  hoped, 
not  urge  in  vain  moderation  on  one  side,  and  prudence  on  the 
other."  ^ 

§  1856.  And  here  closes  our  review  of  the  constitution  in  the 
original  form  in  which  it  was  framed  for,  and  adopted  by,  the 
people  of  the  United  States.  The  concluding  passage  of  it  is : 
"  Done  in  convention,  by  the  unanimous  consent  of  all  the  states 
present,  the  seventeenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty-seven,  and  of  the 
independence  of  the  United  States  of  America,  the  twelfth."  At 
the  head  of  the  illustrious  men  who  framed  and  signed  it,  (men 
who  have  earned  the  eternal  gratitude  of  their  country,)  stands 
the  name  of  Georqe  Washington,  "  President,  and  Deputy  from 
Virginia ; "  a  name  at  the  utterance  of  which  envy  is  dumb,  and 
pride  bows  with  involuntary  reverence;  and  piety,  with  eyes 
lifted  to  heaven,  breathes  forth  a  prayer  of  profound  gratitude. 


1  The  Federalist,  No.  43. 
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izens,  not  exceeded  in  value  by  any,  which  could  possibly  find  a 
place  in  any  bill  of  rights.^ 

§  1860.  Upon  the  second  point  it  was  said,  that  bills  of  rights 
are -in  their  origin  stipulations  between  kings  and  their  subjects, 
abridgments  of  prerogative  in  favor  of  privilege,  and  reservations 
of  rights  not  surrendered  to  the  prince.  Such  was  Magna 
Charta  obtained  by  the  barons,  sword  in  hand,  of  King  John. 
Such  were  the  subsequent  confirmations  of  that  character  by 
succeeding  princes.  Such  was  the  petition  of  right  assented  to 
by  Charles  the  First  in  the  beginning  of  his  reign.  Such,  also, 
was  the  declaration  of  rights  presented  by  the  lords  and  com- 
mons to  the  Prince  of  Orange  in  1688,  and  afterwards  put  into 
the  form  of  an  act  of  parliament,  called  the  bill  of  rights.^  It  is 
evident,  therefore,  that  according  to  its  primitive  signification,  a 
bill  of  rights  has  no  application  to  constitutions  professedly 
founded  upon  the  power  of  the  people,  and  executed  by  persons 
who  are  immediately  chosen  by  them  to  execute  their  will.  In 
our  country,  in  strictness,  the  people  surrender  nothing;  and  as 
they  retain  every  thing,  they  have  no  need  of  particular  reserva- 
tions.^ "  We,  the  people  of  the  United  States,  to  secure  the 
blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain  and 
establish  this  constitution  for  the  United  States  of  America  "  — 
is  a  better  recognition  of  popular  rights,  than  volumes,  of  those 
aphorisms  which  make  a  principal  figure  in  several  of  our  state 
bills  of  rights,  and  which  would  sound  much  better  in  a  treatise 
of  ethics,  than  in  a  constitution  of  government^ 

§  1861.  Upon  the  third  point,  it  was  said,  that  a  minute 
detail  of  particular  rights  was  certainly  far  less  applicable  to  a 
constitution,  designed  to  regulate  the  general  political  concerns 
of  the  nation,  than  to  one  which  had  the  regulation  of  every  spe- 
cies of  personal  and  private  concerns.  But  (it  was  added)  the 
argument  might  justly  be  carried  further.  It  might  be  affirmed, 
that  a  bill  of  rights  in  the  sense  and  extent  which  is  contended 
for,  was  not  only  wholly  unnecessary,  but  might  even  be  danger- 
ous. Such  a  bill  would  contain  various  exceptions  to  powers 
not  granted,  and  on  this  very  account  might  afford  a  colorable 


»  The  Federalist,  No.  84. 

2  Mr.  Chancellor  Kent  has  given  an  exact,  thongh  saccinct  history  of  the  bills  of 
rights,  both  in  the  mother  country  and  the  colonies,  in  2  Kent's  ComnL  l4ect.  24. 
^  1  Lloyd's  Debates,  430,  431,  432. 
«  The  Federalist,  No.  84. 
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pretext  to  claim  more  than  was  granted.^  For  why  (it  might  be 
asked)  declare  that  things  shall  not  be  done  which  there  is  no 
power  to  do  ?  Why,  for  instance,  that  the  liberty  of  the  press 
shall  not  be  restrained,  when  no  power  is  given  by  which  restric- 
tions may  be  imposed  ?  It  is  true,  that  upon  sound  reasoning  a 
declaration  of  this  sort  could  not  fairly  be  construed  to  imply  a 
regulating  power ;  but  it  might  be  seized  upon  by  men  disposed 
to  usurpation,  in  order  to  furnish  a  plausible  pretence  for  .claim- 
ing the  power.  They  might  urge  with  a  semblance  of  reason, 
that  the  constitution  ought  not  to  be  charged  with  the  absurdity 
of  providing  against  an  abuse  of  an  authority,  which  was  not 
given ;  and  that  the  provision  against  restraining  the  liberty  of 
the  press,  afforded  a  clear  implication  tliat  a  right  to  prescribe 
proper  regulations  concerning  it,  was  intended  to  be  vested  in 
the  national  government 

§  1862.  It  was  further  added,  that  in  trutfi  the  constitution 
itself  was,  in  every  rational  sense,  and  to  every  useful  pur- 
pose, a  bill  of  rights  for  the  union.  It  specifies  and  declares  the 
political  privileges  of  the  citizens  in  the  structure  and  administra- 
tion of  the  government  It  defines  certain  immunities  and 
modes  of  proceeding,  which  relate  to  their  personal,  private,  and 
public  rights  and  concerns,  it  confers  on  them  the  unalienable 
right  of  electing  their  rulers,  and  prohibits  any  tyrannical  meas- 
ures and  vindictive  prosecutions.  So  that  at  best  much  of  the 
force  of  the  objection  rests  on  mere  nominal  distinctions,  or  upon 
a  desire  to  make  a  frame  of  government  a  code  to  regulate  rights 
and  remedies.^ 

§r  1863.  Although  it  must  be  conceded  that  ihere  is  much  in- 
trinsic force  in  this  reasoning,^  it  cannot  in  candor  be  admitted 
to  be  wholly  satisfactory  or  conclusive  on  the  subject  It  is 
rather  the  argument  of  an  able  advocate,  than  the  reasoning  of  a 
constitutional  statesman.     In  the  first  place,  a  bill  of  rights  (in 


1  1  Lloyd's  Debates,  433,  437. 

a  Tlie  Fedenaist,  No.  84.  See  1  Lloyd's  Debates,  428,  429,  430 ;  3  Amor.  Museum, 
559. 

*  It  had,  beyond  all  question,  extraordinary  influence  in  the  convention;  for  upon  a 
motion  being:  made  to  appoint  a  committee  to  prepare  a  bill  of  rights,  the  proposition 
was  UNANIMOUSLY  rejected.  Journal  of  Convention,  p.  369.  This  fact  alone  shows, 
that  it  was  at  best  deemed  a  subject  of  doubtful  propriety  ;  and  that  it  formed  no  line 
of  distinction  between  any  of  the  parties  in  the  convention.  There  will  be  found  con- 
8idcral)lc  rciisoning  on  the  subject  in  the  debates  in  congress  on  the  amendments  pro- 
posed  in  1789.     Sec  1  Lloyd's  Debates,  414  to  426 ;  Id.  426  to  447. 
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the  very  sense  of  this  reasoning)  is  admitted  in  some  cases  to  be 
important;  and  the  constitution  itself  adopts  and  establishes  it-s 
propriety  to  the  extent  of  its  actual  provisions.  Every  reason 
which  establishes  the  propriety  of  any  provision  of  this  sort  in 
the  constitution,  such  as  a  right  of  trial  by  jury  in  criminal  cases, 
is,  pro  tantOj  proof  that  it  is  neither  unnecessary  nor  dangerous. 
It  reduces  the  question  to  the  consideration,  not  whether  any  bill 
of  rights  is  necessary,  but  what  such  a  bill  of  rights  should  prop- 
erly contain.  That  is  a  point  for  argument,  upon  which  dif- 
ferent minds  may  arrive  at  different  conclusions.  That  a  bill  of 
rights  may  contain  too  many  enumerations,  and  especially  such 
as  more  correctly  belong  to  the  ordinary  legislation  of  a  govern- 
ment, cannot  be  doubted.  Some  of  our  state  bills  of  rights  con- 
tain clauses  of  this  description,  being  either  in  their  character 
and  phraseology  quite  too  loose,  and  general,  and  ambiguous ;  or 
covering  dooi^ines  quite  debatable,  both  in  theory  and  practice  ; 
or  even  leading  to  mischievous  consequences,  by  restricting  the 
legislative  power  under  circumstances  which  were  not  foreseen, 
and  if  foreseen,  the  restraint  would  have  been  pronounced  by  all 
persons  inexpedient  and  perhaps  unjust^  Indeed,  the  rage  of 
theorists  to  make  constitutions  a  vehicle  for  the  conveyance  of 
their  own  crude  and  visionary  aphorisms  of  government,  requires 
to  be  guarded  against  with  the  most  unceasing  vigilance.^ 

§  1864.  In  the  next  place,  a  bill  of  rights  is  important,  and 
may  often  be  indispensable,  whenever  it  operates  as  a  qualifica- 
tion upon  powers,  actually  granted  by  the  people  to  the  govern- 
ment.3  This  is  the  real  ground  of  all  the  bills  of  rights  in  the 
parent  country,  in  the  colonial  institutions  and  laws,  and  in  the 
state  constitutions.  In  England,  the  bills  of  rights  were  not  de- 
manded merely  of  the  crown,  as  withdrawing  a  power  from  the 
royal  prerogative;  they  were  equally  important,  as  withdrawing 
power  from  parliament.  A  large  proportion  of  the  most  valua- 
ble of  the  provisions  in  Magna  Charta,  and  the  bill  of  rights  in 
1688,  consists  of  a  solemn  recognition  of  limitations  upon  the 
power  of  parliament;  that  is,  a  declaration  that  parliament  ought 


1  2  Kent's  Comm.  Lect.  24,  p.  6,  (2d  edition,  p.  9,)  and  note.  Ibid. ;  1  Lloyd's  De- 
bates, 431,  432. 

2  This  whole  subject  is  treated  with  great  felicity  and  force  by  Mr.  Chancellor  Kent, 
in  his  Commentaries ;  and  the  whole  lecture  will  reward  a  most  diligent  perusal.  2 
Kent's  Comm.  Lect.  24. 

s  1  Lloyd's  Debates,  429,  430,  431,  432. 
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not  to  abolish,  or  restrict  those  rights.  Such  are  the  right  of 
trial  by  jary ;  the  right  to  personal  liberty  and  private  property 
according  to  the  law  of  the  land ;  that  the  subjects  ought  to 
have  a  right  to  Jbear  arras ;  that  elections  of  members  of  parlia- 
ment ought  to  be  free ;  that  freedom  of  speech  and  debate  in 
parliament  ought  not  to  be  impeached,  or  questioned  elsewhere; 
and  that  excessive  bail  ought  not  to  be  required,  nor  excessive 
fines  imposed,  nor  cruel  or  unusual  punishments  inflicted.^ 
Whenever,  then,  a  general  power  exists,  or  is  granted  to  a  gov- 
ernment which  may  in  its  actual  exercise  Or  abuse  be  dangerous 
to  the  people,  there  seems  a  peculiar  propriety  in  restricting  its 
operations,  and  in  excepting  from  it  some  at  least  of  the  most 
mischievous  forms  in  which  it  may  be  likely  to  be  abused.  And 
the  very  exception  in  such  cases  will  operate  with  a  silent,  but 
irresistible  influence  to  control  the  actual  abuse  of  it  in  other 
analogous  cases.^  0 

§  1865.   In  the  next  place,  a  bill  of  rights  may  be  important, 
even  when  it  goes  beyond  powers  supposed  to  be  granted.     It  is 
not  always  possible  to  foresee  the  extent  of  the  actual  reach  of 
certain  powers,  which  are  given  in  general  terms.     They  may  be 
construed  to  extend  (and  perhaps  fairly)  to  certain  classes  of 
cases,  which  did  not  at  first  appear  to  be  within  them.     A  bill  of 
rights,  then,  operates,  as  a  guard  upon  any  extravagant  or  undue 
extension  of  such  powers.     Besides;  (as  has    been   justly   re- 
marked,) a  bill  of  rights  is  of  real  efficiency  in  controlling  the 
excesses  of  party  spirit.     It  serves  to  guide,  and  enlighten  public 
opinion,  and  to  render  it  more  quick  to  detect,  and  more  resolute 
to  resist,  attempts  to  disturb  private  rights.     It  requires  more 
than  ordinary  hardihood  and  audacity  of  character,  to  trample 
down  principles  which  our  ancestors  have  consecrated  with  rev- 
erence ;  which  we  imbibed  in  our  early  education ;  which  recom- 
mend themselves  to  the  judgment  of  the  world  by  their  truth  and 
simplicity;  and  which  are  constantly  placed  before  the  eyes  of 
the  people,  accompanied  with  the  imposing  force  and  solemnity 
of  a  constitutional  sanction.     Bills  of  rights  are  a  part  of  the 
muniments  of  freemen,  showing  their  title  to  protection;  and 
they  become  of  increased  value,  when  placed  under  the  pro- 


1  Sec  Mai^a  Charta,  ch.  29 ;  Bill  of  Rights,  1688;  5  Cobbctt's  Pari.  Hist.  p.  110. 

2  1  Lloyd's  Debates,  431,  432,  433,  434. 
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tection  of  an  independent  judiciary  instituted,  as  the  appropriate 
guardian  of  the  public  and  private  rights  of  the  citizens.^ 

§  1866.  In  the  next  place,  (it  has  been  urged  with  much  ear- 
nestness,) a  bill  of  rights  is  an  important  protection  against  un- 
just and  oppressive  conduct  on  the  part  of  the  people  themselves. 
In  a  government  modified,  like  that  of  the  United  States,  (said  a 
great  statesman,^)  the  great  danger  lies  rather  in  the  abuse  of 
the  community,  than  of  the  legislative  body.  The  prescriptions 
in  favor  of  liberty  ought  to  be  levelled  against  that  quarter  where 
the  greatest  danger  lies,  namely,  — that  which  possesses  the  high- 
est prerogative  of  power.  But  this  is  not  found  in  the  executive 
or  legislative  departments  of  government;  but  in  the  body  of  the 
people,  operating  by  the  majority  against  the  minority.  It  may 
be  thought,  that  all  paper  barriers  against  the  power  of  the  com- 
munity are  too  weak  to  be  worthy  of  attention.  They  are  not  so 
strong,  as  to. satisfy  all,  who  have  seen  and  examined  thoroughly 
the  texture  of  .such  a  defence.  Yet,  as  they  have  a  tendency  to 
impress  some  degree  of  respect  for  them,  to  establish  the  public 
opinion  in  their  favor,  and  to  rouse  the  attention  of  the  whole 
community,  it  may  be  one  means  to  control  the  majority  from 
those  acts,  to  which  they  might  be  otherwise  inclined.^ 

§  1867.  In  regard  to  another  suggestion,  that  the  affirmance 
of  certain  rights  might  disparage  others,  or  might  lead  to  argu- 
mentative implications  in  favor  of  other  powers^  it  might  be  suf- 
ficient to  say,  that  such  a  course  of  reasoning  could  never  be  sus- 
tained upon  any  solid  basis;  and  it  could  never  furnish  any  just 
ground  of  objection,  that  ingenuity  might  pervert,  or  usurpation 
overleap,  the  true  sense.  That  objection  will  equally  lie  against 
all  powers,  whether  large  or  limited,  whether  national  or  state, 
whether  in  a  bill  of  rights,  or  in  a  frame  of  government.  But  a 
conclusive  answer  is,  that  such  an  attempt  may  be  interdicted, 
(as  it  has  been,)  by  a  positive  declaration  in  such  a  bill  of  rights, 
that  the  enumeration  of  certain  rights  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people.* 

§  1868.  The  want  of  a  bill  of  rights,  then,  is  not  either  an 
unfounded    or  illusory   objection.     The   real  question   is   not. 


1  1  Kent's  Comm.  Lcct.  24,  p.  5,  6,  (2d  edition,  p.  8) ;  1  Lloj-d's  Debates,  429,  430, 
431. 
a  Mr.  Madison,  1  Lloyd's  Deb.  431.  •  Ibid. 

*  Constitution,  9th  Amendment ;  1  Lloyd's  Deb.  433. 
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whether  every  sort  of  right  or  privHege  or  claim  ought  to  be 
afTirmed  in  a  constitution ;  but  whether  such,  as  in  their  own 
nature  are  of  vital  importance,  and  peculiarly  susceptible  of 
abuse,  ought  not  to  receive  this  solemn  sanction.  Doubtless,  the 
want  of  a  formal  bill  of  rights  in  the  constitution  was  a  matter 
of  very  exaggerated  declamation  and  party  zeal,  for  the  mere 
purpose  of  defeating  the  constitution.*  But  so  far  as  the  objec- 
tion was  well  founded  in  fact,  it  was  right  to  remove  it  by  sub- 
sequent amendments ;  and  congress  *  have  (as  we  shall  see)  ac- 
cordingly performed  the  duty  with  most  prompt  and  laudable  dil- 
igence.^ 

§  1869.  Let  us  now  enter  upon  the  consideration  of  the  amend- 
ments, which,  it  will  be  found,  principally  regard  subjects  prop- 
erly belonging  to  a  bill  of  rights. 

§  1870.  The  first  is,  "  Congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibitthg  the  free  exercise 
thereof;  or  abridging  the  freedom  of  speech,  or  of  the  press;  or 
the  right  of  the  people  peaceably  to  assemble,  and  to  petition 
government  for  a  redress  of  grievances." 

§  1871.  And  first,  the  prohibition  of  any  establishment  of  re- 
ligion, and  the  freedom  of  religious  opinion  and  worship. 

Ho\^  far  any  government  has  a  right  to  interfere  in  matters 
touching  religion,  has  been  a  subject  much  discussed  by  writers 
upon  public  and  political  law.  The  right  and  the  duty  of  the 
interference  of  government  in  matters  of  religion,  have  been 
maintained  by  many  distinguished  authors,  as  well  those  who 
were  the  warmest  advocates  of  free  governments,  as  those  who 
were  attached  to  governments  of  a  more  arbitrary  character.* 


1  The  Federalist,  No.  84.  See  also  2  Elliot's  Deb.  65,  160,  243,  330,  331,  334,  344, 
345,  340  ;  I  Jefferson's  Corresp.  64  ;  2  Jefferson's  Corresp.  274,  291,  344,  443,  459  ;  1 
Tuek/Black.  Coinm.  App.  308;  2  Amer.  Museum,  334,  378,  424,  540;  3  Amcr.  Mu- 
seum, 548,  559 ;  1  Lloyd's  Debates,  423  to  437 ;  5  MarshaU's  Life  of  Washingtoo,  ch. 
3,  p.  207  to  210. 

2  The  first  congress. 

8  See  5  Marshall's  Life  of  Washinjrton,  ch.  3,  p.  207  to  210.  Congress,  in  the  pre- 
amble to  these  amendments,  use  the  following  language :  "  The  conventions  of  a  nam- 
ber  of  the  states  having  at  the  time  of  adopting  the  constitution  expressed  a  desire,  in 
order  to  prevent  misconstruction,  or  abuse  of  its  powers,  that  further  declarator}'  and 
restrictive  clauses  should  be  added  ;  and  as  extending  the  ground  of  public  confidence 
in  the  govonnnent  will  l)est  insure  the  beneficent  ends  of  its  institution,"  &c.  &c.  1 
Tuck.  Black.  Comm.  App.  269. 

*  See  CJmtius,  B.  2,  ch.  20,  §  44  to  51  ;  Vattel,  B.  1,  ch.  12,  §  125,  126  ;  Hooker's 
Ecclesiastical  rolity,  B.  5,  §  1  to  10;  Bynkerehock,  2  P.  J.  Lib.  2,  ch.  18  ;  Woodeson's 
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Indeed,  the  right  of  a  society  or  government  to  interfere  in  mat- 
ters of  religion  will  hardly  be  contested  by  any  persons  who 
believe  that  piety,  religion,  and  morality  are  intimately  con- 
nected with  the  well-being  of  the  state,  and  indispensable  to  the 
administration  of  civil  justice.  The  promulgation  of  the  great 
doctrines  of  religion,  the  being,  and  attributes,  and  providence  of 
one  Almighty  God ;  the  responsibility  to  him  for  all  our  actions, 
founded  upon  moral  freedom  and  accountability ;  a  future  state 
of  rewards  and  punishments ;  the  cultivation  of  all  the  personal, 
social,  and  benevolent  virtues;  —  these  never  can  be  a  matter  of 
indifference  in  any  well  ordered  community.^  It  is,  indeed  diffi- 
cult to  conceive  how  any  civilized  society  can  well  exist  without 
them.  And  at  all  events,  it  is  impossible  for  those  who  believe 
in  the  truth  of  Christianity,  as  a  divine  revelation,  to  doubt,  that 
it  is  the  especial  duty  of  government  to  foster  and  encourage  it 
among  all  the  citizens  and  subjects.  This  is  a  point  wholly  dis- 
tinct from  that  of  the  right  of  private  judgment  in  matters  of  re- 
ligion, and  of  the  freedom  of  public  worship  according  to  the  dic- 
tates of  one's  conscience. 

§  1872.  The  real  difficulty  lies  in  ascertaining  the  limits  to 
which  government  may  rightfully  go  in  fostering  and  encourag- 
ing religion.  Three  cases  may  easily  be  supposed.  One  where 
a  government  affords  aid  to  a  particular  religion,  leaving  all  per- 
sons free  to  adopt  any  other ;  another,  where  it  creates  an  eccle- 
siastical establishment  for  the  propagation  of  the  doctrines  of  a 
particular  sect  of  that  religion,  leaving  a  like  freedom  to  all  oth- 
ers; and  a  third,  where  it  creates  such  an  establishment,  and 
excludes  all  persons  not  belonging  to  it,  either  wholly  or  in  part, 
from  any  participation  in  the  public  honors,  trusts,  emoluments, 
privileges,  and  immunities  of  the  state.  For  instance,  a  govern- 
tnent  may  simply  declare,  that  the  Christian  religion  shall  be  the 
religion  of  the  state,  and  shall  be  aided  and  encouraged  in  all  the 
varieties  of  sects  belonging  to  it ;  or  it  may  declare  that  the  Cath- 
olic or  Protestant  religion  shall  be  the  religion  of  the  state,  leav- 
ing every  man  to  the  free  enjoyment  of  his  own  religious  opin- 
ions ;  or  it  may  establish  the  doctrines  of  a  particular  sect,  as  of 
Episcopalians,  as  the  religion  of  the  state,  with  a  like  freedom  ; 


Elem.  Lect.  3,  p.  49  ;  Borlemaqui,  Pt.  3,  ch.  3,  p.  171,  and  Montesq.  B.  24,  ch.  1  to 
ch.  8,  ch.  14  to  ch.  16,  B.  25,  ch.  1,  2,  9,  10,  11,  12. 
1  See  Burlemaqui,  Pt.  3,  ch.  3,  p.  171,  &c. ;  4  Black.  Comm.  43. 

VOL.  n.  56 
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or  it  may  establish  the  doctrines  of  a  particular  sect,  as  exclu- 
sively the  religion  of  the  state,  tolerating  others  to  a  limited 
extent,  or  exclading  all  not  belonging  to  it,  from  all  public  hon- 
ors, trusts,  emoluments,  privileges,  and  immunities. 

§  1873.  Now  there  will  probably  be  found  few  persons  in  this 
or  any  other  Christian  country,  who  would  deliberately  contend 
that  it  was  unreasonable,  or  unjust  to  foster  and  encourage  the 
Christian  religion  generally,  as  a  matter  of  sound  policy,  as  well 
as  of  revealed  truth.  In  fact,  every  American  colony,  from  its 
foundation  down  to  the  revolution,  with  the  exception  of  Rhode 
Island,  (if,  indeed,  that  state  be  an  exception,)  did  openly  by  the 
whole  course  of  its  laws  and  institutions,  support  and  sustain  in 
some  form  the  Christian  religion  ;  and  almost  invariably  gave  a 
peculiar  sanction  to  some  of  its  fundamental  doctrines.  And 
this  has  continued  to  be  the  case  in  some  of  the  states  down  to 
the  present  period,  without  the  slightest  suspicion  that  it  was 
against  the  principles  of  public  law  or  republican  liberty.^  In- 
deed, in  a  republic,  there  would  seem  to  be  a  peculiar  propriety 
in  viewing  the  Christian  religion  as  the  .great  basis^  on  which  it 
must  rest  fw  its  support  and  permanence,  if  it  be  what  it  has 
ever  been  deemed  by  its  truest  friends  to  be,  the  religion  of  liberty. 
Montesquieu  has  remarked,  that  the  Christian  religion  is  a  stran- 
ger to  mere  despotic  power.  The  mildness  so  frequently  recom- 
mended in  the  gospel  is  incompatible  with  the  despotic  rage,  with 
which  a  prince  punishes  his  subjects,  and  exercises  himself  in  cru- 
elty .^  He  has  gone  even  further,  and  affirmed  that  the  protestant 
religion  is  far  more  congenial  with  the  true  spirit  of  political  free- 
dom than  the  Catholic.  "  When,"  says  he,  "the  Christian  religion, 
two  centuries  ago,  became  unhappily  divided  into  Catholic  and 
Protestant,  the  people  of  the  north  embraced  the  Protestant,  and 
those  of  the  south  still  adhere  to  the  Catholic.  The  reason  is 
plain.  The  people  of  the  north  have,  and  will  ever  have  a  spirit 
of  liberty  and  independence,  which  the  people  of  the  south  have 
not  And,  therefore,  a  religion  which  has  no  visible  head,  is 
more  agreeable  to  the  independency  of  climate,  than  that  which 
has  one."  ^  Without  stopping  to  inquire  whether  this  remark  be 
well  founded,  it  is  certainly  true,  that  the  parent  country  has 


1  2  Kent's  Comm.  Lect.  34,  p.  35  to  37 ;  Rawlo  on  Const,  ch.  10,  p.  121,  122. 

*  Montcsq.  Spirit  of  Laws,  B.  24,  ch.  3. 

•  Montesq.  Spirit  of  Laws,  B.  24,  ch.  5. 
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acted  upon  it  with  a  severe  and  vigilant  zeal;  and  in  most  of  the 
colonies  the  same  rigid  jealousy  has  been  maintained  almost 
down  to  our  own  times.  Massachusetts,  while  she  has  promul- 
gated in  her  bill  of  rights  the  importance  and  necessity  of  the 
public  support  of  religion,  and  the  worship  of  God,  has  author- 
ized the  legislature  to  require  it  only  for  Protestantism.  The 
language  of  that  bill  of  rights  is  remarkable  for  its  pointed 
affirmation  of  the  duty  of  government  to  support  Christianity  and 
the  reasons  for  it  ^  As,"  says  the  third  article,  <<  the  happiness 
of  a  people,  and  the  good  order  and  preservation  of  civil  govern- 
ment essentially  depend  upon  piety,  religion,  and  morality,  and 
as  these  cannot  be  generally  diffused  through  the  community, 
but  by  the  institution  of  the  public  worship  of  God,  and  of  pub- 
lic instructions  in  piety,  religion,  and  morality ;  therefore,  to  pro- 
mote their  happiness  and  to  secure  the  good  order  and  preserva- 
tion of  their  government,  the  people  of  this  commonwealth  have 
a  right  to  invest  their  legislature  with  power  to  authorize,  and 
require,  and  the  legislature  shall  from  time  to  time  authorize  and 
require  the  several  towns,  parishes,  &c.  &c.  to.  make  suitable  pro- 
vision at  their  o^n  expense  for  the  institution  of  the  public  wor- 
ship of  God,  and  for  the  support  and  maintenance  of  public 
protestant  teachers  of  piety,  religion,  and  morality,  in  all  cases 
where  such  provision  shall  not  be  made  voluntarily."  After- 
wards there  follow  provisions,  prohibiting  any  superiority  of  one 
sect  over  another,  and  securing  to  all  citizens  the  free  exercise  of 
religion. 

§  1874.  Probably  at  the  time  of  the  adoption  of  the  constitu- 
tion, and  of  the  amendment  to  it,  now  under  consideration,  the 
general,  if  not  the  universal  sentiment  in  America  was,  that 
Christianity  ought  to  receive  encouragement  from  the  state,  so  far 
as  was  not  incompatible  with  the  private  rights  of  conscience, 
and  the  freedom  of  religious  worship.  An  attempt  to  level  all 
religions,  and  to  make  it  a  matter  of  state  policy  to  hold  all  in 
utter  indiflference,  would  have  created  universed  disapprobation  if 
not  universal  indignation.^ 

(  1875.  It  yet  remains  a  problem  to  be  solved  in  human 
affairs,  whether  any  free  government  can  be  permanent,  where 
the  public  worship  of  God,  and  the  support  of  religion,  consti- 
tute no  part  of  the  policy  or  duty  of  the  state  in  any  assignable 

1  See  2  Lloyd's  Deb.  195, 196. 
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«hape.  The  future  experience  of  Christendom,  and  chiefly  of  the 
American  states,  must  settle  this  problem,  as  yet  new  in  the  his- 
tory of  the  world,  abundant  as  it  has  been  in  the  experiments  in 
the  theory  of  government 

§  1876.  But  the  duty  of  supporting  religion,  and  especially 
the  Christian  religion,  is  very  different  from  the  right  to  force  the 
consciences  of  other  men,  or  to  punish  them  for  worshipping 
God  in  the  manner  which  they  believe  their  accountability  to 
him  requires.  It  has  been  truly  said,  that  ^religion,  or  the  duty 
we  owe  to  our  Creator,  and  the  manner  of  discharging  it,  can  be 
dictated  only  by  reason  and  conviction,  not  by  force  or  vio- 
lence." 1  Mr.  Locke  himself,  who  did  not  doubt  the  right  of  gov- 
ernment to  interfere  in  matters  of  religion,  and  especially  to  en- 
courage Christianity,  at  the  same  time  has  expressed  his  opinion 
of  the  right  of  private  judgment  and  liberty  of  conscience,  in  a 
manner  becoming  his  character,  as  a  sincere  friend  of  civil  and 
religious  liberty.  "  No  man,  or  society  of  men,"  says  he,  ♦*  have 
^  any  authority  to  impose  their  opinions  or  interpretations  on  any 
other,  the  meanest  Christian ;  since,  in  matters  of  religion,  every 
man  must  know,  and  believe,  and  give  an  account  for  himself."* 
The  rights  of  conscience  are,  indeed,  beyond  the  just  reach  of 
any  human  power.  They  are  given  by  God,  and  cannot  be  en- 
croached upon  by  human  authority,  without  a  criminal  disobedi- 
ence of  the  precepts  of  natural,  as  well  as  of  revealed  religion. 

§  1877.  The  real  object  of  the  amendment  was,  not  to  coun- 
tenance, much  less  to  advance  Mahometanism,  or  Judaism,  or 
infidelity,  by  prostrating  Christianity ;  but  to  exclude  all  rivalry 
among  Christian  sects,  and  to  prevent  any  national  ecclesiastical 
establishment,  which  should  give  to  a  hierarchy  the  exclusive 
patronage  of  the  national  government.  It  thus  cut  off  the 
means  of  religious  persecution,  (the  vice  and  pest  of  former 
ages,)  and  of  the  subversion  of  the  rights  of  conscience  in  mat- 
ters of  religion,  which  had  been  trampled  upon  almost  from  the 
days  of  the  Apostles  to  the  present  age.^  The  history  of  the 
parent  country  had  afforded  the  most  solemn  warnings  and  mel- 
ancholy instructions  on  this  head;^  and  even  New  England,  the 

1  Virginia  Bill  of  Rights,  1  Tuck.  Black.  Comm.  App.  296 ;  2  Tnck.  Black. 
Comm.  App.  note  G.  p.  10,  11. 
^  Lord  King's  Life  of  Locke,  p.  373. 
»  2  Lloyd's  Debates,  195. 
^  4  Black.  Comm.  41  to  59. 
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land  of  the  persecuted  puritans,  as  well  as  other  colonies,  where 
the  Church  of  England  had  maintained  its  superiority,  would 
furnish  out  a  chapter,  as  full  of  the  darkest  bigotry  and  intoler- 
ance, as  any,  which  could  be  found  to  disgrace  the  pages  of  for- 
eign annals.^  Apostasy,  heresy,  and  noif-conformity  had  been 
standard  crimes  for  public  appeals,  to  kindle  the  flames  of  perse- 
cution, and  apologize  for  the  most  atrocious  triumphs  over  inno- 
cence and  virtue.^ 

§  1878.  Mr.  Justice  Blackstone,  after  having  spoken  with  a 
manly  freedom  of  the  abuses  in  the  Romish  church  respecting 
heresy ;  and,  that  Christianity  had  been  deformed  by  the  demon 
of  persecution  upon  the  continent,  and  that  the  island  of  Great 
Britain  had  not  been  entirely  free  from  the  scourge,^  defends  the 
final  enactments  against  non-conformity  in  England,  in  the  follow- 
ing set  phrases,  to  which,  without  any  material  change,  might  be 
justly  applied  his  own  sarcastic  remarks  upon  the  conduct  of  the 
Roman  ecclesiastics  in  punishing  heresy.*  "  For  non-conformity 
to  the  worship  of  the  church,"  (says  he,)  "  there  is  much  more  to 
be  pleaded  than  for  the  former,  (that  is,  reviling  the  ordinances 
of  the  church,)  being  a  matter  of  private  conscience,  to  the  scru- 
ples of  which  OUT  present  laws  have  shown  a  very  just  and  Chris- 
tian indulgence.  For  undoubtedly  all  persecution  and  oppres- 
sion of  weak  consciences,  on  the  score  of  religious  persuasions, 
are  highly  unjustifiable  upon  every  principle  of  natural  reason, 
civil  liberty,  or  sound  religion.     But  care  must  be  taken  not  to 


1  Ante,  voL  i.  §  53,  72,  74. 

>  Sco  4  Black.  Comm.  43  to  59. 

*  "  Enlirdy  "  I  Should  he  not  have  said,  never  free  from  the  sconige,  as  more  con- 
formable to  historical  truth  ? 

*  4  Black.  Comm.  45,  46.  His  words  are :  It  is  true,  that  the  sanctimonious  hypo- 
crisy of  the  Canonists  wont,  at  first,  no  further  than  enjoining  penance,  excommunica- 
tion, and  ecclesiastical  depriiration  for  heresy,  though  afterwards  they  proceeded  to 
imprisonment  by  the  ordinary,  and  confiscation  of  goods  in  pios  usus.  But  in  the  mean 
time  they  had  prevailed  upon  the  weakness  of  bigoted  princeiB  to  make  the  civil  power 
subservient  to  their  purposes,  by  making  heresy  not  only  a  temporal,  but  even  a  capital 
offence ;  the  Romish  Ecclesiastics  determining,  without  appeal,  whatever  they  pleased, 
to  be  heresy,  and  shifting  off  to  the  secular  arm  the  odium  and  the  drudgery  of  execu- 
tions, with  which  they  themselves  were  too  tender  and  delicate  to  intermeddle.  Nay, 
pretended  to  intercede,  and  pray  in  behalf  of  the  convicted  heretic,  ttf  citra  mortis  perku^ 
lum  sententia  circum  eum  moderatur,  well  knowing  at  the  same  time  that  they  were  deliv- 
ering the  unhappy  victim  to  certaui  death."  4  Black.  Comm.  45, 46.  Yet  the  learned 
author,  in  the  same  breath,  could  calmly  vindicate  the  outrageous  oppressions  of  the 
Church  of  England  upon  Catholics  and  Dissenters  with  the  nnsospecting  sads&ction  of 
a  bigot. 
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carry  this  indulgence  into  such  extremes,  as  may  endanger  the 
national  church.  There  is  always  a  difference  to  be  made  be- 
tween toleration  and  establishment"  ^  Let  it  be  remembered, 
that  at  the  very  moment,  when  the  learned  commentator  was 
penning  these  cold  remarks,  the  laws  of  England  merely  tolerat- 
ed protestant  dissenters  in  their  public  worship  upon  certain  con- 
ditions, at  once  irritating  and  degrading ;  that  the  test  and  cor- 
poration acts  excluded  them  from  public  and  corporate  offices, 
both  of  trust  and  profit ;  that  the  learned  commentator  avows, 
that  the  object  of  the  test  and  corporation  acts  was  to  exclude 
them  from  office,  in  common  with  Turks,  Jews,  heretics,  papists, 
and  other  sectaries ;  *  that  to  deny  the  Trinity,  however  consci- 
entiously disbelieved,  was  a  public  offence,  punishable  by  fine 
and  imprisonment ;  and  that,  in  the  rear  of  all  these  disabilities 
and  grievances,  came  the  long  list  of  acts  against  papists,  by 
which  they  were  reduced  to  a  state  of  political  and  religious  sla- 
very, and  cut  off  from  some  of  the  dearest  privileges  of  man- 
kind.^ 

§  1879.  It  was  under  a  solemn  consciousness  of  the  dangers 
from  ecclesiastical  ambition,  the  bigotry  of  spiritual  pride,  and 
the  intolerance  of  sects,  thus  exemplified  in  our  domestic,  as  well 
as  in  foreign  annals,  that  it  was  deemed  advisable  to  exclude 
from  the  national  government  all  power  to  act  upon  the  subject.^ 
The  situation,  too,  of  the  different  states  equally  proclaimed  the 
policy,  as  well  as  the  necessity  of  such  an  exclusion.  In  some 
of  the  states,  episcopalians  constituted  the  predominant  sect ;  in 
others,  presbyterians ;  in  others,  congregationalists ;  in  others, 
quakers ;  and  in  others  again,  there  was  a  close  numerical  rivalry 
among  contending  sects.  It  was  impossible,  that  there  should 
not  arise  perpetual  strife  and  perpetual  jealousy  on  the  subject 
of  ecclesiastical  ascendency,  if  the  national  government  were  left 
free  to  create  a  religious  establishment.     The  only  security  was 


1  4  Black.  Comm.  51,  52. 

2  1  Black.  Comm.  58. 

>  1  Block.  Comm.  51  to  59.  Mr.  Tacker,  in  his  Commentaries  on  Blackstone,  has 
treated  the  whole  subject  in  a  manner  of  most  marked  contrast  to  that  of  Mr.  J.  Black- 
stone.  His  ardor  is  as  strong,  as  the  coolness  of  his  adversary  is  humiliatingi  on  the 
subject  of  religious  liberty.  2  Tucker's  Black.  Comm.  App.  Note  G.  p.  3,  &c.  See 
also  4  Jefferson's  Corrcsp.  103, 104 ;  Jefferson's  Notes  on  Virginia,  264  to  270 ;  1  Tuck. 
Black.  Comm.  App.  296. 

*  2  Lloyd's  Debates,  195, 196, 197.  "  The  sectarian  spirit,"  said  the  late  Dr.  Carrie, 
"  is  uniformly  selfish,  proud,  and  unfeeling."    Edinburgh  Review,  April,  1832,  p.  125. 
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in  extirpating  the  power.  But  this  alone  would  have  been  an 
imperfect  security,  if  it  had  not  been  followed  up  by  a  declara- 
tion of  the  right  of  the  free  exercise  of  religion,  and  a  prohibition 
(as  we  have  seen)  of  all  religious  tests.  Thus,  the  whole  power 
over  the  subject  of  religion  is  left  exclusively  to  the  state  govern- 
ments, to  be  acted  upon  according  to  their  own  sense  of  justice, 
and  the  state  constitutions ;  and  the  Catholic  and  the  Protestant, 
the  Calvinist  and  the  Arminian,  the  Jew  and  the  Infidel,  may  sit 
down  at  the  common  table  of  the  national  councils,  without  any 
inquisition  into  their  faith^  or  mode  of  worship.^ 

§  1880.  The  next  clause  of  the  amendment  respects  the  liberty 
of  the  press.  "  Congress  shall  make  no  law  abridging  the  free- 
dom of  speech,  or  of  the  press."  *  That  this  amendment  was^n- 
tended  to  secure  to  every  citizen  an  absolute  right  to  sp^k,  or 
write,  or  print,  whatever  he  might  please,  without  any  responsi- 
bility, public  or  private  therefor,  is  a  supposition  too  wild  to  be 
indulged  by  any  rational  man.  This  would  be  to  allow  to  every 
citizen  a  right  to  destroy  at  his  pleasure  the  reputation,  the  peace, 
the  property,  and  ev^n  the  personal  safety  of  every  other  citizen. 
A  man  might  out  of  mere  malice  and  revenge,  accuse  another  of 
the  most  infamous  crimes ;  might  excite  against  him  the  indig- 
nation of  all  his  fellow-citizens  by  the  most  atrocious  calumnies; 
might  disturb,  nay,  overturn  all  bis  domesuc  j^.^.ace,  and  embitter 
his  parental  affections ;  might  inflict  the  most  distressing  punish- 
ments upon  the  weak,  the  timid,  and  the  innocent ;  might  preju- 
dice all  a  man's  civil,  and  political,  and  private  rights ;  and  might 
stir  up  sedition,  rebellion,  and  treason  even  against  the  govern- 
Ynent  itself,  in  the  wantonness  of  his  passions,  or  the  corruption 
of  his  heart.  Civil  society  could  not  go  on  under  such  circum- 
stances. Men  would  then  be  obliged  to  resort  to  private  ven- 
geance, to  make  up  for  the  deficiencies  of  the  law ;  and  assassi- 
nations and  savage  cruelties  would  be  perpetrated  with  all  the 
firequf  nfty  belonging  to  barbarous  and  brutal  communities.  It  is 
plain,  then,  that  the  language  of  this  amendment  imports  no 
more  than  that  every  man  shall  have  a  right  to  speak,  write,  and 


^  See  2  Kent's  Comm.  Lect  24,  (2d  edition,  p.  35  to  37) ;  Rawle  on  Const,  oh.  10, 
p.  121, 122 ;  2  Lloyd's  Deb.  195.    See  also  vol.  i.  4  622. 

^  In  a  convention  a  proposition  was  moired  to  insert  in  the  constitution  a  claose,  that 
"  the  liberty  of  the  press  shall  be  inviolablj  prescnrcd ; "  but  it  was  negatived  by  a  vote 
of  six  states  against  five.    Jonnud  of  Ck>nvention,  p.  217. 
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§  1882.  The  history  of  the  jurisprudence  of  England,  (the 
most  free  and  enlightened  of  all  monarchies,)  on  this  subject,  will 
abundantly  justify  this  statement.  The  art  of  printing,  soon 
after  its  introduction,  (we  are  told,)  was  looked  upon,  as  well  in 
England  as  in  other  countries,  as  merely  a  matter  of  state,  and 
subject  to  the  coercion  of  the  crown.  It  was  therefore  regulated 
in  England  by  the  king's  proclamations,  prohibitions,  charters  of 
privilege,  and  licenses,  and  finally  by  the  decrees  of  the  court  of 
star-chamber;  whiph  limited  the  number  of  printers,  and  of 
presses,  which  each  should  employ ;  and  prohibited  new  publi- 
cations, unless  previously  approved  by  proper  licensers.  On  the 
demolition  of  this  odious  jurisdiction,  in  1641,  the  long  parlia- 
ment of  Gtharles  the  First,  after  their  rupture  with  that  prince, 
assumed  the  same  powers  which  the  star-chamber  exercised  with 
respect  to  licensing  books;  and  during  the  commonwealth, 
(such  is  human  frailty,  and  the  love  of  power,  even  in  republics!) 
they  issued  their  ordinances  for  that  purpose,  founded  principally 
upon  a  star-chamber  decree,  in  1637.  After  the  restoration  of 
Charles  the  Second,  a  statute  on  the  same  subject  was  passed, 
copied,  with  some  few  alterations,  from  the  parliamentary  ordi- 
nances. The  act  expired  in  1679,  and  was  revived  and  contin- 
ued for  a  few  years  after  the  revolution  of  1688.  Many  at- 
tempts were  made  by  the  government  to  keep  it  in  force ;  but  it 
"was  so  strongly  resisted  by  parliament,  that  it  expired  in  1694, 
and  has  never  since  been  revived.^  To  this  very  hour  the  liberty 
of  the  press  in  England  stands  upon  this  negative  fouoiflation. 
The  power  to  restrain  it  is  dormant,  not  dead.  It  has  never 
constituted  an  article  of  any  of  her  numerous  bills  of  rights ; 
and  that  of  the  revolution  of  1688,  after  securing  other  civil  and 
political  privileges,  left  this  without  notice,  as  unworthy  of  care, 
or  fit  for  restraint 

§  1883.  This  short  review  exhibits,  in  a  striking  light,  the 
gradual  progress  of  opinion  in  favor  of  the  liberty  of  publishing 
and  printing  opinions  in  England,  and  the  frail  and  uncertain 
tenure  by  which  it  has  been  held.  Down  to  this  very  day  it  is 
a  contempt  of  parliament,  and  a  high  breach  of  privilege,  to  pub- 
lish the  speech  of  any  member  of  either  house,  without  its  con- 


1  4  Black.  Comm.  152,  note;  2  Tucker's  Black.  Comm.  App.  Note  G.  p.  12,  13  ; 
Do  Lolme,  B.  2,  ch.  12, 13;  2  Kent's  Comm.  Loct.  24,  (2d  edition,  p.  17, 18, 19). 
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restraint  hereby  laid  upon  freedom  of  thought  or  inquiry ;  liberty 
of  private  sentiment  is  still  left ;  the  disseminating,  or  making 
public  of  bad  sentiments,  destructive  of  the  ends  of  society,  is  the 
crime  which  society  corrects.  A  man  may  be  allowed  to  keep 
poisons  in  his  closet ;  but  not  publicly  to  vend  them  as  cordials. 
And  after  some  additional  reflections,  he  concludes  with  this 
memorable  sentence :  <'  So  true  will  it  be  found,  that  to  censure 
the  licentiousness,  is  to  maintain  the  liberty  of  the  press."  ^ 

§  1885.  De  Lolme  states  the  same  view  of  the  subject ;  and, 
indeed,  the  liberty  of  the  press,  as  understood  by  all  England,  is 
the  right  to  publish  without  any  previous  restraint,  or  license ;  so, 
that  neither  the  courts  of  justice,  nor  other  persons,  are  author- 
ized to  take  notice  of  writings  intended  for  the  press ;  but  are 
confined  to  those  which  are  printed.  And,  in  such  cases,  if  their 
character  is  questioned,  whether  they  are  lawful,  or  libellous,  is 
to  be  tried  by  a  jury,  according  to  due  proceedings  at  law.^  The 
■oblest  patriots  of  England,  and  the  most  distinguished  friends 
of  liberty,  both  in  parliament  and  at  the  bar,  have  never  con- 
tended for  a  total  exemption  from  responsibility,  but  have  asked 
only,  that  the  guilt  or  innocence  of  the  publication  should  be  as- 
certained by  a  trial  by  jury.^ 


1  1  Black.  Comm.  152, 153 ;  Rex  y.  Burdett,  4  Barn.  &  Aid.  R.  95.  Mr.  Justice  Best 
in  /2ez  Y.  DurdeU,  (4  Bam.  &  Aid.  R.  95, 132,)  said  :  "  My  opinion  of  the  liberty  of  tho 
press  is,  that  ererj  man  ought  to  be  permitted  to  instruct  his  fellow-subjects ;  that  every 
man  may  fearlessly  advance  any  now  doctrines,  provided  he  does  so  with  proper  respect 
to  the  religion  and  government  of  the  country ;  that  he  may  point  out  errors  in  the  meas- 
ures of  public  men ;  but  he  must  not  impute  criminal  conduct  to  them.  The  liberty  of 
the  press  cannot  be  carried  to  this  extent,  without  violating  another  equally  sacred 
right,  the  right  of  character.  This  right  can  only  be  attacked  in  a  court  of  justice,  where 
the  party  attacked  has  a  fair  opportunity  of  defending  himself.  Where  vituperation 
begins,  the  liberty  of  the  press  ends." 

2  De  Lolme,  B.  2,  ch.  12,  291  to  297. 

*  See,  also,  Bex  y.  Burdett,  4  Bam.  &  Aid.  95.  The  celebrated  act  of  parliament  of 
Mr.  Fox,  giving  the  right  to  the  jury,  in  trials  for  libels,  to  judge  of  the  whole  matter  of 
the  charge,  and  to  return  a  general  verdict,  did  not  affect  to  go  further.  The  celebrated 
defence  of  Mr.  Erskine,  on  the  trial  of  the  Dean  of  St.  Asaph,  took  the  same  ground. 
Even  Junius,  with  his  severe  and  bitter  assaults  upon  established  authority  and  doc- 
trines, stopped  here.  "  The  liberty  of  the  press,"  (said  he,)  "  is  the  palladium  of  all  the 
civil,  political,  and  religious  rights  of  an  Englishman,  and  the  right  of  juries  to  return 
a  general  verdict  in  all  cases  whatsoever,  is  an  essential  part  of  our  constitution." 
"  The  laws  of  England  provide,  as  effectually  as  any  human  laws  can  do,  for  the  protec- 
tion of  the  subject  in  his  reputation,  as  well  as  in  his  person  and  property.  If  the 
characters  of  private  men  are  insulted,  or  injured,  a  double  remedy  is  open  to  them,  by 
action  and  by  indictment."  "  With  regard  to  strictures  upon  the  characters  of  men  in 
office,  and  the  measures  of  government,  the  case  is  a  little  different    A  considerable 
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are  assailed  and  violated  by  the  press  ?  Does  it  stop  the  legisla- 
ture from  passing  any  laws  to  punish  libels  and  inflamraatory 
publications,  the  object  of  which  is  to  excite  sedition  against  the 
government,  to  stir  up  resistance  to  its  laws,  to  urge  on  conspira- 
cies to  destrQy  it,  to  create  odium  and  indignation  against  virtu- 
ous citizens,  to  compel  them  to  yield  up  their  rights,  or  to  make 
them  the  objects  of  popular  vengeance  ?  Would  such  a  decla- 
ration in  Virginia  (for  she  has,  on  morfe  than  one  occasion,  boldly 
proclaimed,  that  the  liberty  of  the  press  ought  not  to  be  re- 
strained) prohibit  the  legislature  from  passing  laws  to  punish  a 
man,  who  should  publish  and  circulate  writings,'  the  design  of 
which  avowedly  is,  to  excite  the  slaves  to  general  insurrection 
against  their  masters,  or  to  inculcate  upon  them  the  policy  of 
secretly  poisoning  or  murdering  them  ?  In  short,  is  it  contended 
that  the  liberty  of  the  press  is  so  much  more  valuable  than  all 
other  rights  in  society,  that  the  public  safety,  nay,  the  existence 
of  the  government  itself,  is  to  yield  to  it?  Is  private  redress  for 
libels  and  calumny  more  important,  or  more  valuable,  than  the 
maintenance  of  the  good  order,  peace,  and  safety,  of  society  ? 
It  would  be  difficult  to  answer  these  questions  in  favor  of  the 
liberty  of  the  press,  without  at  the  same  time  declaring,  that 
such  a  licentiousness  belonged,  and  could  belong  only  to  a  des- 
potism ;  and  was  utterly  incompatible  with  the  principles  of  a 
free  government 

§  1888.  Besides :  —  What  is  meant  by  restraint  of  the  press,  or 
an  abridgment  of  its  liberty  ?  K  to  publish,  without  control  or 
responsibility,  be  its  genuine  meaning ;  is  not  that  equally  vio- 
lated by  allowing  a  private  compensation  for  damages,  as  by  a 
public  fine?  Is  not  a  man  as  much  restrained  from  doing  a 
thing  by  the  fear  of  heavy  damageis,  as  by  public  punishment? 
Is  he  not  often  as  severely  punished  by  one  as  by  the  other  ? 
Surely,  it  can  make  no  difference  in  the  case,  what  is  the  nature 
or  extent  of  the  restraint,  if  all  restraint  is  prohibited  ?  The  leg- 
islative power  is  just  as  much  prohibited  from  one  mode  as  from 
another.  And,  it  may  be  asked,  where  is  the  ground  for  distin- 
guishing between  public  and  private  amenability  for  the  wrong  ? 
The  prohibition  itself  states  no  distinction.  It  is  general ;  it  is 
universal.  Why,  then,  is  the  distinction  attempted  to  be  made  ? 
Plainly,  because  of  the  monstrous  consequences  flowing  from 
such  a  doctrire.  It  would  prostrate  all  personal  liberty,  all  pri-^ 
vate  peace,  ^  ill  enjoyment  of  property  and  good  reputation.. 

VOL.  n.  67 
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tion  establishes  in  all  other  cases  the  propriety  of  the  doctrine. 
And  Mr.  Chancellor  Kent,  upon  a  large  survey  of  the  whole  sub- 
ject, has  not  scrupled  to  declare,  that ''  it  has  become  a  constitu- 
tional principle  in  this  country,  that  every  citizen  may  freely 
speak,  write,  and  publish  his  sentiments  on  all  subjects,  being" 
responsible  for  the  abuse  of  that  right;  and,  that  no  law  can  right- 
fully be  passed,  to  restrain  or  abridge  the  freedom  of  the  press."  ^ 

§  1890.  Even  with  these  reasonable  limitations,  it  is  not  an 
uncommon  opinion  among  European  statesmen,  of  high  char- 
acter and  extensive  attainments,  that  the  liberty  of  the  press  is 
incompatible  with  the  permanent  existence  of  any  free  govern- 
ment; nay,  of  any  government  at  alL  That,  if  it  be  true  that 
free  governments  cannot  exist  without  it,  it  is  quite  as  certain 
that  they  cannot  exist  with  it.  In  short,  that  the  press  is  a  new 
element  in  modern  society ;  and  likely,  in  a  great  measure,  to 
control  the  power  of  armies,  and  the  sovereignty  of  the  people. 
That  it  works  with  a  silence,  a  cheapness,  a  suddenness,  and  a 
force,  which  may  break  up,  in  an  instant,  all  the  foundations  of 
society,  and  move  public  opinion,  like  a  mountain  torrent,  to  a 
general  desolation  of  every  thing  within  its  reach. 

§  1891.  Whether  the  national  government  possesses  a  power 
to  pass  any  law,  not  restraining  the  liberty  of  the  press,  but  pun- 
ishing the  licentiousness  of  the  press,  is  a  question  of  a  very  dif- 
ferent nature,  upon  which  the  commentator  abstains  from  express- 
ing any  opinion.  In  1798,  congress,  believing  that  they  possessed 
a  constitutional  authority  for  that  purpose,  passed  an  act  pun- 
ishing all  unlawful  combinations  and  conspiracies,  to  oppose  the 
measures  of  the  government,  or  to  impede  the  operation  of  the 
laws  or  to  intimidate  and  prevent  any  officer  of  the  United  States, 
from  undertaking  or  executing  his  duty.  The  same  act  further 
provided  for  a  public  presentation  and  punishment,  by  fine  and 
imprisonment,  of  all  persons  who  should  write,  print,  utter,  or 
publish  any  false,  scandalous,  and  malicious  writing  or  writings, 
against  the  government  of  the  United  States,  or  of  either  house 
of  congress,  or  of  the  president,  with  an  intent  to  defame  them, 
or  bring  them  into  contempt  or  disrepute,  or  to  excite  against 
them  the  hatred  of  the  good  people  of  the  United  States ;  or  to 
excite  them  to  (oppose/any  law  or  act  of  the  president,  in  pursu- 


^  1  Kent's  Comm.  Lect  24,  (2d  edition,  p.  17  to  24).    See  also  Bawle  on  Const. 
ch.  10,  p.  123,  124. 
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that  it  could  be  practically  denied,  until  the  spirit  of  liberty  had 
wholly  disappeared,  and  the  people  had  become  bo  servile  and 
debased,  as  to  be  unfit  to  exercise  any  of  the  privileges  of  free- 
men.^ 

§  1895.  The  provision  was  probably  borrowed  from  the  dec- 
laration of  rights  in  England,  on  the  revolution  of  1688,  in  which 
the  right  to  petition  the  king  for  a  redress  of  grievances  was  in- 
sisted on  ;  and  the  right  to  petition  parliament  in  the  like  man- 
ner has  been  provided  for,  and  guarded  by  statutes  passed  be- 
fore, as  well  as  since  that  period.^  Mr.  Tucker  has  indulged 
himself  in  a  disparaging  criticism  upon  the  phraseology  of  this 
clause,  as  savoring  too  much  of  that  style  of  condescension,  in 
which  favors  are  supposed  to  be  granted.^  But  this  seems  to  be 
quite  overstrained ;  since  it  speaks  the  voice  of  the  people  in  the 
language  of  prohibition,  and  not  in  that  of  affirmance  of  a  right, 
supposed  to  be  unquestionable  and  inherent. >^ 

§  1896.  The  next  amendment  is :  ''.  A  well-regulated  militia 
being  necessary  to  the  security  of  a  free  state,  the  right  of  the 
people  to  keep  and  bear  arms  shall  not  be  infringed." 

§  1897.  The  importance  of  this  article  will  scarcely  be  doul]|gd 
by  any  persons  who  have  duly  reflected  upon  the  subject  The 
militia  is  the  natural  defence  of  a  free  country  against  sudden 
foreign  invasions,  domestic  insurrections,  and  domestic  usurpa- 
tions of  power  by  rulers.  It  is  against  sound  policy  for  a  free  peo- 
ple to  keep  up  large  military  establishments  and^ltanding  armies 
in  time  of  peace,  both  from  the  enormous  expenses  with  which 
they  are  attended,  and  the  facile  means  which  they  aSbrd  to 
ambitious  and  unprincipled  rulers  to  subvert  the  government,  or 
trample  upon  the  rights  of  the  people.  The  right  of  the  citizens 
to  keep  and  bear  arms,  has  justly  been  considered  as  the  palladium 
of  the  liberties  of  a  republic ;  since  it  offers  a  strong  moral  check 
against  the  usurpation  and  arbitrary  power  of  rulers ;  and  will 
generally,  even  if  these  are  successful  in  the  first  instance,  enable 

1  See  2  Lloyd's  Debates,  197, 198, 199.    [Bat  see  the  debates  in  congress  on  the 
right  of  petition,  and  the  twenty-first  rule  of  the  house  of  representatives,  adopted  in 

1838,  on  Mr.  Atherton's  motion.  See,  also,  the  Report  of  Mr.  John  Whipple,  in  1839, 
to  Rhode  Island  legislature,  on  this  subject ;  and  Mr.  H.  G.  Otis's  Letter  to  him,  in 
March,  1839,  on  the  same  subject.    Both  were  printed  in  a  pamphlet  in  Boston,  in 

1839,  by  Cassady  &  March.] 

3  See  1  Black.  Comm.  143 ;  5  Cobbett's  Pari.  Hist.  p.  109,  110;  Rawle  on  Const, 
ch.  10,  p.  124 ;  3  Amer.  Museum,  420 ;  2  Kent's  Comm.  Lect.  24,  p.  7,  8. 
*  1  Tacker's  Black.  Comm.  App.  299. 
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be  secure  in  their  persons,  houses,  papers,  and  efTects,  against 
unreasonable  searches  and  seizures  shall  not  be  violated ;  and  no 
warrants  shall  issue  but  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place  to  be  searched, 
and  the  person  or  things  to  be  seized." 

§1902.  This  provision  seems  indispensable  to  the  full  enjoy- 
ment of  the  rights  of  personal  security,  personal  liberty,  and  pri- 
vate property.  It  is  little  more  than  the  affirmance  of  a  great 
constitutional  doctrine  of  the  common  law.  And  its  introduc- 
tion into  the  amendments  was  doubtless  occasioned  by  the  strong 
sensibility  excited,  both  in  England  and  America,  upon  the  sub- 
ject, of  general  warrants  almost  upon  the  eve  of  the  American 
revolution.  Although  special  warrants  upon  complaints  under 
oath,  stating  the  crime,  and  the  party  by  name,  against  whom 
the  accusation  is  made,  are  the  only  legal  warrants,  upon  which 
an  arrest  can  be  made  according  to  the  law  of  England  ;  ^  yet  a 
practice  had  obtained  in  the  secretaries'  office  ever  since  the  res- 
toration, (grounded  on  some  clauses  in  the  acts  for  regulating 
the  press,)  of  issuing  general  warrants  to  take  up,  without  nam- 
ing any  persons  in  particular,  the  authors,  printers,  and  publishers 
of  such  obscene,  or  seditious  libels,  as  were  particularly  specified 
in  the  warrant  When  these  acts  expired,  in  1694,  the  same 
practice  was  continued  in  every  reign,  and  under  every  admin- 
istration, except  the  four  last  years  of  Queen  Anne's  reign,  down 
to  the  year  1763.  The  general  warrants,  so  flsued,  in  general 
terms  authorized  the  officers  to  apprehend  all  persons  suspected, 
without  naming  or  describing  any  person  in  special.  In  the 
year  1763,  the  legality  of  these  general  warrants  was  brought  be- 
fore the  King's  Bench  for  solemn  decision ;  and  they  were  ad- 
judged to  be  illegal,  and  void  for  uncertainty.^     A  warrant,  and 


1  And  sec  Ex  parte  Burford,  3  Cranch,  447 ;  Brady  r.  Davis,  9  Geoi^ia,  73 ;  1  Lead- 
ing Criminal  Cases,  p.  161 ;  2  Lloyd's  Detwtes,  226,  227. 

'  Monof  V.  Leach,  3  Burr.  1743 ;  4  Black.  Comm.  291, 292,  and  note  ibid.  See  also 
15  Hansard's  Pari.  Hist.  1398  to  1418,  (1764) ;  Beii  r.  Qapp,  10  John.  R.  263 ;  Sailly 
T.  Smith,  ll  John.  R.  500;  1  Tucker's  Black.  Comm.  App.  301 ;  Kawle  on  Const,  ch. 
10,  p.  127.  It  was  on  account  of  a  supposed  repugnance  to  this  article,  that  a  rehement 
opposition  was  made  to  the  alien  act  of  1798,  ch.  75,  which  authorized  the  president  to 
order  all  such  aliens,  as  he  should  judge  dangerous  to  the  peace  and  safetj  of  the  Uni- 
ted States,  or  have  reasonable  grounds  to  suspect  of  anj  treasonable,  or  secret  machi- 
nations against  the  government  to  depart  out  of  the  United  States ;  and  in  case  of  diso- 
bedience, punished  the  refusal  with  imprisonment.  That  law  having  long  since  passed 
away,  it  is  not  my  design  to  enter  upon  the  grounds  npon  which  its  constitutionality 
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the  national  government,  to  warn  them  against  such  violent  pro- 
ceedings,  as  had  taken  place  in  England  in  the  arbitrary  reigns 
of  some  of  the  Stuarts.^  In  those  times,  a  demand  of  excessive 
bail  was  often  made  against  persons,  who  were  odious  to  the 
court  and  its  iavorites ;  and  on  failing  to  procure  it,  they  were 
committed  to  prison.^  Enormous  fines  and  amercements  were 
also  sometimes  imposed,  and  cruel  and  vindictive  punishments 
inflicted.  Upon  this  subject  Mr.  Justice  Blackstone  has  wisely 
remarked,  that  sanguinary  laws  are  a  bad  symptom  of  the  dis- 
temper of  any  state,  or  at  least  of  its  weak  constitution.  The 
laws  of  the  Roman  kings,  and  the  twelve  tables  of  the  Decemviri, 
were  full  of  cruel  punishments ;  the  Porcian  law,  which  exempted 
all  citizens  from  sentence  of  death,  silently  abrogated  them  all. 
In  this  period  the  republic  flourished.  Under  the  emperors  se- 
vere laws  were  revived,  and  then  the  empire  fell.^ 

§  1904.  It  has  been  held  in  the  state  courts,  (and  the  point 
does  not  seem  ever  to  have  arisen  in  the  courts  of  the  United 
States,)  that  this  clause  does  not  apply  to  punishments  inflicted 
in  a  state  court  for  a  crime  against  such  state ;  but  that  the 
prohibition  is  addressed  solely  to  the  national  government,  and 
operates  as  a  restriction  upon  its  powers.^ 

§  1905.  The  next  amendment  is :  <'  The  enumeration  in  the 
constitution  oC  certain  rights  shall  not  be  construed  to  deny,  or 
disparage  others  retained  by  the  people."  This  clause  was  man- 
ifestly introduced  to  prevent  any  perverse,  or  ingenious  misappli- 
cation of  the  well-known  maxim,  that  an  affirmation  in  particular 
cases  implies  a  negation  in  all  others;  and  e  converso,  that  a  ne- 
gation in  particular  cases  implies  an  affirmation  in  all  others.^ 
The  maxim,  rightly  understood,  is  perfectly  sound  and  safe; 
but  it  has  often  been  strangely  forced  from  its  natural  meaning 
into  the  support  of  the.most  dangerous  political  heresies.  The 
amendment  was  undoubtedly  suggested  by  the  reasoning  of  the 
Federalist  on  the  subject  of  a  general  bill  of  rights.® 


1  See  2  Lloyd's  Debates,  225,  226 ;  3  Elliot's  Debates,  345. 

*  Rawlo  on  Const,  cb.  10,  p.  130,  131. 

*  4  Black.  Comm.  17.     See  De  Lolme,  B.  2,  cb.  16,  p.  366,  367,  368,  369. 

«  See  Barker  r.  The  People,  3  Cowen's  R.  686 ;  James  r.  XkmmonvoeaUh,  12  Seigeant 
and  Rawle's  R.  220.     See  Barron  v.  Mayor  of  Baltimore,  7  Peters's  R.  (1833). 

«  See  ante,  vol.  i.  §  448 ;  Tbe  Federalist,  No.  83. 

>  Tbe  Federalist,  No.  84;  ante,  S  1852  to  1857;  1  Lloyd's  Debates,  433,  437;  1 
Tuck.  Black.  Comm.  App.  307,  308.  # 
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whether  they  are  express  or  implied,  direct  or  incidental.  Its  sole 
design  is  to  exclude  any  interpretation,  by  which  other  powers 
should  be  assumed  beyond  those  which  are  granted.  All  that 
are  granted  in  the  original  instrument,  whether  express  or  implied, 
whether  direct  or  incidental,  are  left  in  their  original  state.  All 
powers  not  delegated,  (not  all  powers  not  expressly  delegated,) 
and  not  prohibited,  are  reserved.^  The  attempts,  then,  which 
have  been  made  from  time  to  time,  to  force  upon  this  language 
an  abridging,  or  restrictive  influence,  are  utterly  unfounded  in 
any  just  rules  of  interpreting  the  words,  or  the  sense  of  the  instru- 
ment Stripped  of  the  ingenious  disguises  in  which  they  are 
clothed,  they  are  neither  more  nor  less,  than  attempts  to  foist  into 
the  text  the  word  "  expressly ; "  to  qualify  what  is  general,  and 
obscure  w*hat  is  clear  and  defined.  They  make  the  sense  of  the 
passage  bend  to  the  wishes  and  prejudices  of  the  interpreter ;  and 
employ  criticism  to  support  a  theory,  and  not  to  guide  it.  One 
should  suppose,  if  the  history  of  the  human  mind  did  not  furnish 
abundant  proof  to  the  contrary,  that  no  reasonable  man  would 
contend  for  an  interpretation  founded  neither  in  the  letter  nor  in 
the  epirit  of  an  instrument  Where  is  controversy  to  end,  if  we 
desert  both  the  letter  and  the  spirit  ?  What  is  to  become  of  con- 
stitutions of  government,  if  they  are  to  rest,  not  upon  the  plain 
import  of  their  words,  but  upon  conjectural  enlargements  and 
restrictions,  to  suit  the  temporary  passions  and  interests  of  the 
day  ?  Let  us  never  forget,  that  our  constitutions  of  government 
are  solemn  instruments,  addressed  to  the  common  sense  of  the 
people  and  designed  to  fix,  and  perpetuate  their  rights  and  their 
liberties.  They  are  not  to  be  frittered  away  to  please  the  dema- 
gogues of  the  day.  They  are  not  to  be  violated  to  gratify  the 
ambition  of  political  leaders.  They  are  to  speak  in  the  same 
voice  now  and  forever.  They  are  of  no  man's  private  interpreta- 
tion. They  are  ordained  by  the  will  of  the  people ;  and  can  be 
changed  only  by  the  sovereign  command  of  the  people. 

§  1909.  It  has  been  justly  remarked,  that  the  erection  of  a  new 
government,  whatever  care  or  wisdom  may  distinguish  the  work, 
cannot  fail  to  originate  questions  of  intricacy  and  nicety;  and 
these  may  in  a  particulai*  manner  be  expected  to  flow  from  the 
establishment  of  a  constitution,  founded  upon  the  total,  or  par- 

1  AfCuUock  T.  Maryland,  4  Wheat.  B.  406,  407  ;  aaU  Yol.  i.  f  433. 
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tial  iQcorporation  of  a  number  of  distinct  sovereignties.  Time 
alone  can  mature  and  perfect  so  compound  a  system ;  liquidate 
the  meaning  of  all  the  parts;  and  adjust  them  to  each  other  in  a 
harmonious  and  consistent  whole.^ 


1  The  Fedenlut,  No.  82.    See  tlso  Mr.  Home's  Essayi,  toI.  L  Esuy  on  the  Rise  of 
Arts  and  Scienca, 
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CHAPTER  XLV. 


CONCLUDING  REMARKS. 


§  1910.  We  have  now  reviewed  all  the  provisions  of  the  orig- 
inal constitution  of  the  United  States,  and  all  the  amendments 
which  have  been  incorporated  into  it.  And  here  the  task  origi- 
nally proposed  in  these  Commentaries  is  brought  to  a  close. 
Many  reflections  naturally  crowd  upon  the  mind  at  such  a  mo- 
ment, many  grateful  recollections  of  the  past,  and  many  anxious 
thoughts  of  the  future.  The  past  is  secure.  It  is  unalterable. 
The  seal  of  eternity  is  upon  it.  The  wisdom  which  it  has  dis- 
played, and  the  blessings  which  it  has  bestowed,  cannot  be  ob- 
scured ;  neither  can  they  be  debased  by  human  folly,  or  human 
infirmity.  The  future  is  that  which  may  well  awaken  the  most 
earnest  solicitude,  both  for  the  virtue  and  the  permanence  of  our 
republic.  The  fate  of  other  republics,  their  rise,  their  progress, 
their  decline,  and  their  fall,  are  written  but  too  legibly  on  the' 
pages  of  history,  if  indeed  they  were  not  continually  before  us  in 
the  startling  fragments  of  their  ruins.  They  have  perished,  and 
perished  by  their  own  hands.  Prosperity  has  enervated  them, 
corruption  has  debased  them,  and  a  venal  populace  has  consum- 
mated their  destruction.  Alternately  the  prey  of  military  chief- 
tains at  home,  and  of  ambitious  invaders  from  abroad,  they  have 
been  sometimes  cheated  out  of  their  liberties  by  servile  dema- 
gogues ;  sometimes  betrayed  into  a  surrender  of  them  by  false 
patriots ;  and  sometimes  they  have  willingly  sold  them  for  a 
price  to  the  despot,  who  has  bidden  highest  for  his  victims.  They 
have  disregarded  the  warning  voice  of  their  best  statesmen  ;  and 
have  persecuted,  and  driven  from  oflSce  their  truest  friends.  They 
have  listened  to  the  fawning  sycophant,  and  the  base  calumniator 
of  the  wise  and  the  good.  They  have  reverenced  power  more  in 
its  high  abuses  and  summary  movements,  than  in  its  calm  and 
constitutional  energy,  when  it  dispensed  blessings  with  an  un- 
seen but  liberal  hand.  They  have  surrendered  to  faction,  what 
belonged  to  the  country.  Patronage  and  party,  the  triumph  of 
a  leader,  and  the  discontents  of  a  day,  have  outweighed  all  solid 
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ity ;  and  every  new  source  of  discontent,  whether  accidental  or 
permanent,  has  since  added  increased  activity  to  the  painful  sense 
of  these  inequalities.  The  North  cannot  but  perceive,  that  it  has 
yielded  to  the  South  a  superiority  of  representatives,  already 
amounting  to  twenty-five,  beyond  its  due  proportion  ;  and  the 
South  imagines,  that  with  all  this  preponderance  in  representa- 
tion, the  other  parts  of  the  union  enjoy  a  more  perfect  protection 
of  their  interests,  than  her  own.  The  West  feels  her  growing 
power  and  weight  in  the  union ;  and  the  Atlantic  States  begin 
to  learn  that  the  sceptre  must  one  day  depart  from  them.  If, 
under  these  circumstances,  the  union  should  once  be  broken  up, 
it  is  impossible  that  a  new  constitution  should  ever  be  formed 
embracing  the  whole  territory.  We  shall  be  divided  into  several 
nations  or  confederacies,  rivals  in  power  and  interest,  too  proud 
to  brook  injury,  and  too  close  to  make  retaliation  distant  or  inef- 
fectual. Our  very  animosities  will,  like  those  of  all  other  kin- 
dred nations,  become  more  deadly,  because  our  lineage,  laws, 
and  language  are  the  same.  Let  the  history  of  the  Grecian  and 
Italian  republics  warn  us  of  our  dangers.  The  national  consti- 
tution is  our  last,  and  our  only  security.  United  we  stand,  di- 
vided we  falL 

§  1914.  If  these  Commentaries  shall  but  inspire  in  the  rising 
generation  a  more  ardent  love  of  their  country,  an  unquenchable 
thirst  for  liberty,  and  a  profound  reverence  for  the  constitution 
and  the  union,  then  they  will  have  accomplished  all  that  their 
author  ought  to  desire.  Let  the  American  youth  never  forget 
that  they  possess  a  noble  inheritance,  bought  by  the  toils,  and 
suiTerings,  and  blood  of  their  ancestors ;  and  capable,  if  wisely 
improved,  and  faithfully  guarded,  of  transmitting  to  their  latest 
posterity  all  the  substantial  blessings  of  life,  the  peaceful  enjoy- 
ment of  liberty,  property,  religion,  and  independence.  The  struc- 
ture has  been  erected  by  architects  of  consummate  skill  and  fidel- 
ity ;  its  foundations  are  solid  ;  its  compartments  are  beautiful  as 
well  as  useful ;  its  arrangements  are  full  of  wisdom  and  order ;  and 
its  defences  are  impregnable  from  without  It  has  been  reared 
for  immortality,  if  the  work  of  man  may  justly  aspire  to  such  a 
title.  It  may,  nevertheless,  perish  in  an  hour  by  the  folly,  or  cor- 
ruption, or  negligence  of  its  only  keepers,  the  people.  Republics 
are  created  by  the  virtue,  public  spirit,  and  intelligence  of  the  cit- 
izens. They  fall,  when  the  wise  are  banished  from  the  public 
councils,  because  they  dare  to  be  honest,  and  the  profligate  are 
rewarded,  because  they  flatter  the  people  in  order  to  betray  them. 
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APPELLATE  JURISDICTION.    (-Sec  Judiciary.)      .  1701-1706 

AITOINTMENTS,  to  office  by  president  and  senate      .        .    1524-1536,1760-1776 

By  congress,  and  heads  of  departments       .        .        .    1505-1535,1536 

When  discretionary  in  congress      ....         1505-1535,  1536 

When  complete 1545-1554 

When  the  party  is  in  office 1554 

In  case  of  vacancies  1555-1559 

APPORTIONMENT,  of  representatives 630-644,673-687 

of  direct  taxes 951,998-1004 

APPROPRIATIONS,  of  money 1179,1346,1348 

for  internal  improvements 1273-1278 

ARMS,  right  to  bear 1895 

ARMY  AND  NAVY,  power  to  create  and  regulate        ....     1178-1197 

ARREST  of  members  of  congress 851-859 

ARTS  AND   SCIENCE,  promotion  of 1151-1155 

ATTAINDER,  prohibition  of  bills  of,  by  congress    ....  1343,  1344 

58* 
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ATTAINDER  by  states 1387 

Effect  of,  in  treason, 1295-1301 

AUTHORS,  oop>Tifrht  of 1151-1155 

AYES  AND  NOES,  call  of,  in  congress 839-842 


B. 


BAIL  excessive,  prohibition  of 

BALLOT,  vote  by 

B4NK  OF  UNITED  STATES,  constitutionality  of 

States  cannot  tax 

BANKRUPTCY,  power  of  congress  over 

BILL  OF  RIGHTS,  propriety  of 

BILLS  OF  ATTAINDER,  prohibition  of  by  congress 

by  states 

BILLS  OF  CREDIT,  prohibition  of         .        . 

What  are 

BILLS  OF  EXCHANGE,  purchase  of,  by  United  Sutes 
BORROW  MONEY,  power  of  congress  to     . 


1901,  1902 

826,  840,  841 

1259-1270 

1033-1052 

1105-1115 

1858-1869 

1343,  1344 

1353-1373 

1358-1372 

.    1364-1372 

1278 

1055 


C. 

CANALS  AND  ROADS,  power  of  congress  as  to       ....     1272-1277 

CAPITATION  TAX,  power  to  Uy 954-993,998 

CAPTURES,  regulation  of 1168-1177 

CAROLINAS,  origin  and  settlement  of 128-143 

CASES,  what  are  within  the  judicial  power 1637-1658 

CENSUS,  when  to  be  taken 636-644,  650 

CESSIONS,  for  seat  of  government       .......      1223-1232 

for  forts,  arsenals,  &c 1232-1234 

of  foreign  territory 1282-1289 

CHARTER  GOVERNMENTS,  what 161 

.       1285-1293 

1693-1696 

.       1805,  1806 

1116-1123 

1123 

1354,  1357,  1358 

147 

37 

147-197 

148-158 

158-161 

158-178,  184-191 

185,  186 

1216-1223 

998-1011 


CHARTERS,  whether  contracts,  protected  by  constitution 
CITIZENS,  who  are 

Privileges  and  immunities  of,  in  each  state 
COINAGE,  power  of  congress  over  .        .        .        . 

Counterfeiting 

Prohibition  upon  the  states    .        .        .        . 
COLONIES,  American,  origin  and  settlement  of   . 

Title  of  territory 

General  review  of 

Common  law  in 

Governments  in 

Rights  of 

<50L0NIES,  legislative  powers  of         .... 
COLUMBIA.  District  of 

Taxes  in 


Legislation  in 1226-1234 

•COMMERCE,  power  of  congress  to  regulate    {See  Taxes.)        .        .         1056-1 100 

Foreign 1065 

Domestic 1065 

with  Indians 1065,  1097-1099 

Exclusive  power  in  congress 1067 

Encouragement  of  manufactures 1094,1177 
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COMMON  LAW,  IN  COLONIES,  introduction  of        .        .        .      147-154,158 

COMMON   DEFENCE,  taxes  for 906,908,958,978,993 

COMPACTS,  by  states 1401-1402 

COMPENSATION.     {See  President,  Judges.)       .        .     1485,  1486,  1622-1635 

for  property  taken  for  pablic  uses  ....  1782-1792 

CONTEMPTS   OF   CONGUESS,  how  punishable      .        .        .  837,845-849 

CONTEMPTS   OF  COURTS,  punishable 1774 

CONFEDERATION,  origin  and  fiormaUon  of 218-228 

Articles  of 229-241 

Decline  and  fall  of 243-271 

CONGRESS,  adjournment  of 829,  832,  836 

Quorum  of 832, 836 

Rules  of 837,838 

Ayes  and  noes 839-842 

Compensation  of 851-858 

Disqualifications  of  members  of 867-872 

Qualifications  of  representatives  ....  572,612-629 

of  senators 728-732 

Organization  and  modes  of  proceeding  u    ,        .        .        .         873-904 

Division  into  two  branches 546-570 

House  of  representatives 571-689 

Senate    692-814 

Elections  Qf 814-836 

Powers,  when  exclusive  or  not 436-450 

Meetings  of 814-836 

Privileges  of 837-863 

Journals  of,  to  be  kept 839,  840 

Contempts  of 837,  845-850 

Mode  of  passing  laws 873-879,  895 

Impeachments  by  and  before  ....       688,  689,  742-813 

Power  to  lay  taxes 905-1057 

Borrow  money 1054,1057 

Regulate  commerce 1056-1111 

Naturalization 1102-1104 

Bankrupt  laws 1105-1115 

Coin  Money  1116-1120 

Weights  and  measures 1122,1123 

•  Counterfeiting  coin 1123 

Post-offices  and  post-roads 1124-1150 

Promotion  of  science  and  arts  ....  1151-1156 

Piracy,  and  felonies  on  the  high  seas  .        .        . '      .       1157-1165 
Offences  against  the  law  of  nations         .        .        .  1157-1165 

War  and  captures 1168-1177 

Army  and  navy 1178-1198 

Militia 1199-1218 

Seat  of  government 1216-1223 

Forts,  arsenals,  dockyards,  &c 1224-1235 

Incidental  powers 1236-1258 

Resulting  powers •  .        .        1239-1256 

Bank  of  United  States 1259-1271 

Vacancy  in  presidency 1480-1483 

Establishment  of  judiciary      .        .        .          1590-1598,1773,1774 
Appropriations  of  money 1178 


CONGBESS,  Fkivvn—  Conhnanf. 

Intonift!  improvcBieBW 1273-1277 

E>i]h«ip>e9  1064, 1S8V-IS9S 

Atipn  ud  tcdilion  met  1293,  1294 

TresrtHi.  pimithnn'iil  of 129S-1301 

Siatereronli,  proof  and  effect  of 1302,14)1 

AdmiaMoii  of  new  Matei 1314-1311 

GoTemnMntoftenilonej 1382-1330 

CONNECTICl'T,  origin  uid  lenltiaent  of 94-98 

<!X>!1QUEST.  kns  of,  M  to  colonija 149 

CONSCIENCE,  righw  of  1M4 

CONSTITUTION  OF  UNITED  STATES I84T 

Origin  and  adoptton  of 272-2B0 

Gmcml  objcctiona  to 881-306 

Wbotlicr  ■  rompan  or  league 307-373 

f  onn«d  bf  the  people  and  not  by  itUM       ....        353-355 

Final  intcrprelcr,  who  ii 3T3-398 

RbIm  of  interpretation  of 399-457 

I'reamble,  cxpositioa  of 4S7-516 

Ilivisiofi  of  powcM,  legislative,  McecntiTe,  jtididal  .  .  51B-546 
LegiiUtive  power,  division  into  two  biBUcbea  ....  &46-S70 
TbebooMC^representntircs,    (Sk  BiPRHuruTiTXS,)  571-689 

The  Senate.      .S«  Senate.) 69S-SI4 

McHle  ofpassiiiglawa 874-878, 899-903 

PreBidenta  ncgotivo 891-893,1572 

Fowcn  of  congreu.  (£Im  Cohobssi.)  ....  906-1352 
ExecDtire  deptttment.  [See  Pkesidkxt.)  .  .  .  1410^1579 
JudiciAl  dcpartmcni.  (Su  Jddiciart.)  ....  IS73-159S 
SiipretniLvyofeouBiituIion,  treatiei,  Budlawi    .         .  1836-1842 

CONSTRUCTKtN  nileaof,— ofoonstitotion 398-457 

CONSULS,  npi«,inlmi;iil  of 1505-15S4 

Siiiw,  Lj- and  Rgainil 1563-1658 

CONTEMPTS  1  iF  CONGKESS,  bow  pnaishable    .  .837,  845,  849 

vliclher  pardonable  by  preiidCDt 1503,1504 

CONTEMPTS  OF  COURTS,        '. 1774 

CONTRACTS,  impairing,  prohibition  of 1374-1399 

of  ilic  Unitud  Siaiea,  how  interpreted       ....  1330 

CONVEYANCES,  of  Uiud  under  colonial  goveramena   ....  •174 

COPTRKiHT,  of  authors llSl-1165 

COIU'OHATION,  LvmptiiivdofdiizcniwbenentitledtOBae   ...  '   1695 

Fori'lga,  wlii'D  it  ma;  aao '  1699 

CORRUPTION  ff  Mood,  in  trfBBon la96-1302 

COUNSEL,  right  lo,  in  criminal  CaMB 1792-1794 

COURTS.     (SjeJuDiciABY.) 1573-1599 

Stato,  appellate  jnriediction  over       ....       I70I,  1706-1747 

CRIMES,  how  proacculed  and  tried 177B-1782 

CRIMINALS,  fugitiTO 1807-181S 

Dot  bouad  to  accuse  thcnuelTea 1782-1788 

trial  of 1778-1782 

not  to  be  twice  tried 1 782-1 787 

COURTS  MARTIAL,  jurisdirtion  of 1762 

CROWN,  rights  and  prerogatives  of,  in  the  colonies  ....        150-155 
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D. 

DEBTS  in  colonies,  a  charge  on  land 181, 182 

Kevolationary,  provided  for 1833-1836 

of  United  States,  priority  of  payment       ....        1278,1279 

DEBT,  PUBLIC,  stock  not  taxable  by  a  state 1045-1053 

Old,  declared  yaUd 1832  a,  1835 

DEFENCE,  common,  power  to  tax  for 906-1053 

DELAWARE,  origin  and  settlement  of 126,  127 

DESCENT,  rules  of,  in  colonies 179,180 

DIRECT  TAXES,  what  are  ....*..  .954-957,998-1011 
How  apportioned 630,  951-954 

DISCOVERY,  right  of,  to  America 1-38 

Effect  of,  on  Indian  title 152-155 

DISQUALIFICATION  and  disabiUty  to  hold  office    ....        1473-1484 

of  President 1454-1477 

of  members  of  congress 1473-1483 

of  electors 1472,1473 

DISTRICT  of  Columbia 1216-1223 

Taxes  on 998-1111 

Legislation  in 1226-1234 

DIVISION  of  legislative,  executive,  and  judicial  powers,  reasons  for  .  518-546 
of  legislative,  reasons  for 546-569 

DUTIES,  power  to  lay 906-975 

Meaning  of 949-952 

to  be  uniform, 906,  949-957 

Prohibitions  on  states 1016,  1031-1401 


E. 

ELECTIONS  of  Representatives 571-610,814-286 

of  President  and  Vice-President 1453-1474 

of  Senators 692-726,  814-327 

ELECTORS  of  President  and  Vice-President 1438-1474 

Time  of  choice  of 1474-1478 

of  representatives  and  senators.    {See  Elections.)      571,  610,  814,  826 

disqualifications  of 866,  867 

Embargo,  power  to  lay 1064, 1289-1292 

What  constitutional 1293, 1294 

EQUITY,  cases  in,  what  are    .        .  .      '*.        .    644, 645, 1645,  1646-1769 

ERROR,  writ  of,  nature  and  effect  of 1761-1763 

EXCISES,  what  are.     (iS^  Duties.) 906,943,1254 

EXCLUSIVE,  what  powers  of  congress  are,  or  not      .        .        .    435,444,512,513 

EXECUTIVE  department,  oi^anization  of 1410,1417 

EXECUTIVE,  unity  of  reasons  for 1418,1430 

Duration  of  office 1412,1430-1442 

Rceligibility.     (^President.) 1442-1449 

EXPORTS,  prohibition  of  duties  on 452,  1013-1016 

EX  POST  FACTO  LAWS,  prohibition  of,  by  congress    .        .        .  1345 

by  a  state  ....  1373 
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F. 

FELONIES,  what  are 115S-1163 

On  the  high  seas 1158-1164 

FINES  and  FORFEITURES,  pardon  of  by  president  ....  1502,1504 
Prohibition  of,  excessiye 1902-1903 

FLORIDA,  purchase  of 1288 

FREEDOM  of  the  press 1870,1880,1891 

of  speech 1870,1880,1883 

of  religion         .        .        .        .        v       •        •        •        •  1^71 

FUGITIVE,  criminals,    .        .     * 1807-1811 

ShiTes 1807-1811 


G. 

GENERAL  WELFARE,  power  to  tax  for     .  906,  908,  978,  994,  1053 

GEORGIA,  origin  and  settlement  of 14^-145 

GOVERNMENT,  republican  form  of,  gnaranticd 1813-1822 

GRAND  JURY,  in  crimes 1781-1786 

OUARANTY  of  republican  form  of  government 1813-1822 

H. 

HABEAS  CORPUS  WRIT,  privilege  of      .        .                                 .  1338-1342 

Suspension  of 1338-1342 

HEALTH  LAWS  within  competency  of  the  states          ....  515-518 

HIGH  SEAS,  what  U 1158-1166 

Crimes  on 1158-1166 

HOUSE  OF  REPRESENTATIVES. 

{See  Refresentatites.) 571-689 

I. 

IMPAIRING  CONTRACTS,  prohibition  of 1374-1399 

IMPEACHMENT,  power  of,  in  house  of  representatives     .        .        .    688,  689,  742 

Trial  of  in  senate 742-813 

of  president  and  vice-president 777,  786-813 

proceedings  on 781,806-811 

who  are  liable  to 788-790 

for  what  offences 795-893 

IMPLIED  POWERS  OF  CONGRESS, 1236-1258,  1905 

of  courts 1784 

IMPLIED  EXEMPTIONS  ^rom  stote  power 1258 

IMPORTS,  a  state  cannot  tax 1616-1625 

IMPOSTS,  meaning  of 949-952 

{See  Duties.) 
INCIDENTAL  POWERS  OF  CONGRESS,   .        .        .      1236-1258,  1906,  1907 

INDEPENDENCE,  declaration  of 205-207 

INDIANS,  title  to  territory 6-147,  152,  155 

Commerce  with 1065,  1097-Wri-- 

INDICTMENT,  when  necessary 1782-1786 

INFERIOR  OFFICERS,  who  are  in  sense  of  constitution      .        .        ;     1536, 1635 
INFORMzVTlON,  in  criminal  cases 1786 


ISJUNCTIOXS,  to  or  bj  atate  conrM 1757-1759 

to  or  hf  United  Statca  coarls 1T!>7-1TS9  « 

INSOLVENT  LAWS,  bow  br  coiutitutiODal 1387-1S90 

INSPECTION  LAWS,wh»l  are 1017 

INTERNAL  IMPBOVEMENTS,po<Ter  of  congrew    ....  ia73-I37B 

(Sft  Appropbiation.) 

INTENTIONS,  patent!  for IIM-IISS 


JEOPAKDT  of  lift  or  limb,  in  crimos     .                 17Ba-17B7 

JOURNALS  of  each  honse  to  be  pabliahed S39, 840 

JUDGES,  appointment  of IS99, 1600 

Tenant  of  office 1600-1627 

Duties  of,  none  bat  jailicial ITTT 

Compensiidoa  (if 169S-I63t 

Iropenchmenl  of.    (fi«  Juoiciabt.) 789,790 

JUDGMENTS  of  olhw«lat(i 1303-1312 

JUDICIARY  organiaition  and  powers  of 1573-1778 

Importttneo  of 1574-1S77 

Appointment  of  judges 1S99 

Tenure  of  offici- 1600-1627 

Compenialion  of 1628-1634 

Eslabliabmeot  of  conrts 1579-1590 

Juriidiclion  of  conrti 1637-1777 

Wbcn  exeluaire  or  not 1748-17S4 

Power  of  eongrCM  o»cr 1155,  1590-15TO 

Whether  con^ss  can  veat  power  in  sUle  courts  179S-1796 

Original  jurisciiciion 1701-1706 

AppcllMc  jurisdiction  .       1701,1706-1721,1759-1776 

from  statu  conrts 1706-1747 

Coses,  what  arc 1637-1658 

Parties  in  Huits 1637,1684-1687 

when  a  Blato  a  party 1663-1688 

Salts  by  and  against  ambossadon 16SB-1663 

Admiralty  snito 1663-1674 

Snitsby  United  States 1674-1678 

ly  or  against  states 1679-1684- 

by  ciliicns  of  different  «Ule»         ....   1679,1690-1698 

under  grants  of  different  Slates L6T9, 1696 

liy  or  agninel  forpignccs,  or  foreign  states      .        .   1679,.  1697-1700 

Trial  of  mmes L778-1788 

JUBISDICTION  OF  CUUHTS  OF  UNITED  STATES  .       .       .    1637-1701 

Original 1701-1706 

Appellate.     (Set  JuDlciillY.)      ,        ,         1701, 1706-1747,  I759-17TS 

Over  cases  from  state  courts 1691,  1707-1747 

Regulation  of,  by  congress 1773,  1774- 

Hemoval  of  suits  from  slate  courts 1714-1748. 

When  exclusive,  or  concuTT«nt 1748-1755' 

Aato  facts 17G0-1774 

Ry  appeal 1762-1764- 

By  writoferror 1761-1764. 

JURY,  TRIAL  BY 

in  criminal  cases       ...  ....        1779-178% 
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JBBY,  TKIAL  BY  — OTitrnwrf. 

in  cJTil  caacs ITC3-ITT8 

gcund  joTj ti8J-17M 

K. 
KING,  rigbts  and  prcrogalivca  of,  in  colonial 17&-IH 

L. 

LANDS,  PUBLIC,  power  of  congress  OTOT 1314-1331 

LAWS  OF  UNITED  STATES,  Bupromacy  of 1836-1844 

LAW  OF  NATIONS,  offences  ngainsl 1157-116" 

LAW  OF  THE  LAND,  meiming  of      . 1782-1789 

LEGISLATION,  «hen  cxdusire  in  coDgress.     {Sta  Commebcb.)    437-149.  9M-9M 

in  ceded  plucM 1216-1SM 

onhigliseas II64-IIG7 

when  not  exclDsiTO.     (SseTAjres.)  .        43S-U1,  448,  Ml 

LEGISLATURE.     {.See  Cokobesb,  Senate,  ItBPXEBENTJkTtras.] 
LETTERS  OF  MABqUE  AND  REPRISAL,  power  of  cougrta*       .    1169-1176 

I'rohibiliun  on  suies  to  iaene 135t 

UBEBTY,  oflhc  preEB 1870-1880,1891 

ofEpCCch 1S7O-1880,  1891 

in  congTCBS '   .        .        .  851 

LICEKSE  LAWS,  restraining  the  use  of  spiriluoos  linnori  .        .        .  llWSo 

LOUISIANA,  parchaao  of       ,        .  ......     1338-1384 


MAINE,  ori^n  and  setllpniBnt  of     ...        .                 ,        .        .  TB-O 
MANUFACTURER,  power  orcQngre9.i  to  enconmgE           .         .   958-974,1076-109* 

UARYLAMD,  origin  and  settlement  of 103-110 

MASSACHUSETTS,  origin  and  aetllement  of 61-77 

MEASURES  AND  WEIGHTS,  power  of  congreu  aa  to  lias 

MIGRATION  AND  IMPORTATION  OP  SLAVES              .  I3»»-1387 

MILITIA,  power  of  pongreaa  orer 1199-1316 

Discipline  and  goTerament  of 1303-1308 

Calling  forth  bj  goreranieDt 1308-1S14 

Comiuand  of 13I3-131S   a 

Right  to  bear  arma 1695, 1897 

MILITARY  ACADEMY 1283 

MINISTERS,  PUBLIC,  appointment  of 1534,1937 

Beceivinp  of,  bj  execadre 1565-1568 

Violations  of  rights  of 1659 

Bigbt  to  sne 1658-166) 

HONEY,  coinage  of llie-1134 

Power  to  borrow 1641 

Bills,  or  revenue  billi 874-680 

N. 

NATIONAL  BANK,  constitolionality  of 1359-137! 

HATURALIZATION,  power  of 1103-1104 

NAVIGATION,  regulation  of 1061-1066 

NAVY  AND  ARMY,  power  to  eaubllih 1178-1197 

Becolationof 1197,1199 
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"NECESSAHY  AND  PROPER,"  moaning  of,  as  to  powers  of  congress  637-660 

NEGATIVE,  of  president  on  laws 881-892 

NEUTRALITY,  proclamation  of,  in  1793 1572 

NEW  ENGLAND,  origin  and  settlement  of 52-59 

NEW  HAMPSHIRE,  origin  and  settlement  of 79-81 

NEW  HAVEN  COLONY,  origin  and  settlement  of         .        .        .        .  85,86 

NEW  JERSEY,  origin  and  settlement  of 115-120 

NEW  YORK,  origin  and  settlement  of 111-114 

NOBILITY,  prohibition  of  titles  of  by  congress        ....  1350,1352 

By  the  states 1400 

NORTH  CAROLINA,  origin  and  sctUement  of 128-142 


O. 

OATH  OF  OFFICE,  by  officers  of  the  United  States        .        .        .        1282, 1843 

Of  senators  and  representatives 1282,1843 

of  president 1487 

{See  Impeachment.) 778,  788,  813 

by  state  officers >,- 1843-1 846  ^ 

OBLIGATION  OF  A  CONTRACT,  what  it  is         .  .        .'    1377,1378 

OFFICE,  tenure  of,  by  judges.     (5«!  Judiciary.)     ....  1600-1627 

by  president  and  vice-president    .        .        .        .1412,  1430-1442 
Appointments  to.     (5«;  Appointments.)    .        .        .  1505,1524-1536 

Disqualifications  to  hold 330-337,  1477-1479 

Whether  commission  necessary  to 1545-1554 

Foreign,  prohibition  to  hold 1349,  1350 

When  appointee  is  in 1654 

OFFICERS,  who  are  inferior  in  sense  of  constitution  .        .        .  1535,1536 

ORIGINAL  JURlSCtCTION.     {Sec  JudiciXSy.)      ....      1701-1705. 

P. 

PAPER-MONEY,  prohibition  of.     {See  Tevder.)      ....         1357-1371 
PARDONS  AND   REPRIEVES,  by  president     ....   1490,1494-1504 

Whether  extending  to  contempts 1503 

not  extending  to  impeachments    ....  1490,.  1500,  1502 

PARLIAMENT,  powers  and  rights  of,  over  colonies   .        .        .        .  187,  188 

PARTIES   TO   A  SUIT,  who  are,  and  when  a  state    ....    1685-1688 

PATENTS  FOR  INVENTIONS 1151-1156 

PENNSYLVANIA,  origin  and  settlement  of 121-125 

PEOPLE,  constitution  framed  by 353-^55,  464 

PETITION,  right  of 1075,1892-1894 

PILOTAGE,  congress  may  regulate 1070 

PIRACY,  power  to  define 1157-1167 

PLANTATIONS  AND   COLONIES,  general  law  governing    .        .  147-158 

PLYMOUTH  COLONY,  origin  and  settlement  of         ....  54-60 

POLL  TAXES 994 

POST-OFFICE  AND  POST-RO ADS,  power  respecting     .        .        .     1124-1150 

POST^LVSTER-GENERAL,  suits  by 1279 

his  patronage  an  anomaly    ........  1536 

POWERS  OF  CONGRESS,  incidental 1236-1258 

Express.    {See  Conorebs.) 

Implied 1286,  1258,  1904,  1912: 

When  exclusive,  or  not 435HM9» 

VOL.  n.  59 
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Q. 

QUALIFICATIONS  AND  DISQUALIFICATIONS  OF  OFFICE 

474,  728,  872-875 

of  house  of  representatives 571,612-629 

of  senate 728-733 

of  president 1477-1480 

QUARANTINE  LAWS,  what 1017,1070,1075 

congress  may  regulate       .  ^ 1071-1075 

QUARTERING  TROOPS    ,        ,        W 1898, 1899 

QUORUM  OF  EACH  HOUSE 832,834 

R. 

RATIFICATION,  of  constitution,  how  made  ....     278,  279,  1830-1856 
RECORDS  AND  LAWS  of  states,  how  proved        ....        1302-1313 

Effect  of  proof 1302-1313 

of  colonies,  effect  of 1308,1309 

RELIGIOUS  TEST,  prohibition  of 1843,  1847,  1879 

RELIGION,  freedom  of 1870-1879 

REMITT^VNCES,  how  United  States  may  make 1278 

REMOVALS  FROM  OFFICE,  by  president 1537-1544 

Whether  the  concurrence  of  the  senate  ought  to  be  required    1537-1544 

REMOVAJj  of  suits  from  state  courts 1744-1746 

REPRESENTATIVES,  house  of,  in  colonies 166 

first  colonial,  in  Virginia 45,  46 

in  congress 571-689 

How  chosen 571-612 

Term  of  service 573,  587-610 

Qualifications  of 571,  612-629 

Apportionment  of 630, 644, 673-687 

Speaker  of  house  of . 686 

Impeachment  by 688 

Disqualifications  of 867-872 

REPRIEVES  AND  PARDONS,  power  of  president     .        .        .   1490,1494-1505 

REPRISAL,  letters  of  marque  and  reprisal 1169-1178 

{See  Letters  of  Mabque.) 
RESERVED  POWERS  and  rights  of  the  people       ....        1904-1907 

RETROSPECTIVE  LAWS 1399-1400 

REVENUE,  bills  to  raise 874-880 

REVENUE  BILLS,  what 874-880 

REVOLUTION,  AMERICAN,  origin  and  history  of         .        .        .     185,  198-217 

Powers  of  government,  during  the 200-217 

RHODE  ISLAND,  origin  and  settlement  of 94-102 

RIGHTS  RESERVED,  to  the  states  and  people 1904-1907 

ROADS  AND  CANALS,  power  as  to 1272,1278 

S. 
SEARCH  AND  SEIZURE  OF  PERSONS  AND  PAPERS 

m 

prohibition  of 1900,  1901 

SEAT  OF  GOVERNMENT 1216-1224 

Power  of  legislation  over 1226-1234 

SEDITION  ACT,  whether  constitutional 1294,  1295, 1891 
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SENATE,  organization  of 691-705 

How  cho8cn 691-706 

Number  of 706,707 

Term  of  service 709-726 

Vacancies  in,  how  supplied 727 

Qualifications  of 728-732 

President  of 733-738 

Power  to  try  impeachments 742-813 

{See  Impb^Bments.) 

Disqualifications  of               .  W 867-872 

SLAVES,  representation  of 636-644 

Mif^tion  and  importation  of 1332-1337 

Fugitive 1807-1811 

SLAVERY,  restriction  of  in  territories 1314,1321-- 

6LAVE  TRADE,  prohibition  of 1332-1337 

Congress  may  regulate  and  prohibit    ....    1334,  1336,  1337 

SOLDIERS,  quartering  of,  prohibited 1898,1899 

SOUTH  CAROLINA,  origin  and  settlement  of 128-142 

SPEECH,  lilKjrty  of,  in  congress 851 

SPEAKER  OF  HOUSE  OF  REPRESENTATIVES  ....  686,  687 

STATES,  admission  of  now 1313-1321 

Prohibitions  on.    (<S«e  Prohibitions.)       ....  1353-1409 
Treaties,  alliances,  compacts    ....      1353, 1355, 1401-1403 

Letters  of  marque  and  war /  ^,^1356 

Coining  money *'          r857 

BilU  of  credit 1358-1372 

Tender  laws 1371,  1377 

'                                    Impairing  contracts 1374-1397 

/                                      Bills  of  attainder 1354,1372 

;                                       Ex  post  facto  l&vra 1373 

Titles  of  nobility 1400 

Keeping  army  and  navy       .......  1404 

Laying  duties,  or  imposts 1017-1031 

Laying  taxes 1016,  1020-1053 

Tax  on  Rank  of  United  States 1033-1043 

on  public  debt 1045-1051 

Tax  on  importations 1018-1032 

Tonnage  duties    .        .        . 1401 

Declaring  war 1404 

Suits  by  and  against 1679,  1680-1688 

(-Sec  JUDICIABT.) 

When  party  to  a  suit 1685-1688 

Courts  of,  appeals  from 1701,  1706-1747 

F               SUITS,  at  common  law,  what  are 1769 

Amendment  respecting 1769 

SUPREMACYofconstitution,  laws,  and  treaties         ....  1836-1842 

T. 

TAXES,  power  of  congress  to  lay 906-1092 

Extent  of  power 906-1053 

Whether  to  regulate  commerce     ....      962-965,  1086-1091 

or  encourage  manufactures 958-971 
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TAXES—  Continued. 

for  common  defence  and  general  welfare  .      906,  908,  958,  973-980 

for  internal  improvements     .        .        .    '    .  1272-1278,1580 

{See  Appkopbiatiox.) 975-981 

Direct,  what 954-937, 978 

Indirect,  what 950-955 

Power  not  exclusive 941,1068 

Kcstrictions  on  power 1014,1015 

Prohibitions  on  the  states  as  to         ....        1016,1020-1052 

on  District  of  Columbia       t 998-1011 

TENDER  LAWS,  prohibition  of 1371,1372 

TENURES  OF  LAND  IN  COLONIES 172,174 

TERRITORIES  OF  UNITED  STATES,  government  of  1322-1330 

Restriction  of  slavery  in 1318,1321 

Law  of  conquered 150,151,208 

Law  of  plantations.    (/See  United  States.)  150,151 

TEST,  religious,  prohibition  of     .        . 1843,1847 

TESTIMONY  OF  CRIMINALS,  not  compulsive  ....    1782-1788 

TONNAGE  DUTIES,  by  United  States 1013 

Prohibition  on  states 1016,  1018,  1401 

TREASON,  definition  of 1796-1800 

Evidence  of 1796-1802 

Effect  of  conviction 1296,1298 

Punishment  of 1296-1302 

TREATIES,  prohibition  on  states  to  form   ....      1354,  1355,  1401,  1403 
Power  of  president  and  senate  to  make         ....    1505-1525 

TRIAL  OF  CRIMES,  in  what  pUice 1778-1781 

By  jury,  in  criminal  cases 1778-1781 

in  civil  cases 1762-1773 

TROOPS,  quartering,  prohibition  of 1808,1899 

U. 

UNITED  COLONIES,  powers  of,  during  revolution       ....  200-217 

UNION,  importance  of 470-483 

UNITED  STATES.    (.S^e  Constitution'.) 

Supremacy  of  laws  of 1836-1842 

Priority  of  debts  to 1278 

Right  to  sue 1279 

Right  to  contract  and  grant 1279 

Right  fo  purchase  foreign  territory 1282-1288 

Right  to  acquire  domestic  territory 1314-1321 

{See  PROiiiRiTioys.) 

UNITY  OF  TUE  EXECUTIVE,  reasons 1418-1430 

V. 

VACANCIES,  appointments  by  state  executives  to  senate       .  727 

Apf)ointments  by  president  in  recess  of  congress  1 555-1 559 

in  ofTico  of  president  and  vice-president        ....  1480-1484 

VETO,  President's 881-891 

VICE-PRESIDENT,  how  chosen 1453-1474 

Reasons  for  creation  of 1450-1452 

President  of  senate 733,738,1452 
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VICE-PRESIDENT  —  Contimud. 

Powers  and  duties 733,  1480,  U81 

Vacancy  of  officrf  of 1480,1484 

Impeachment  of 777,  789,  813 

Duration  of  office  of 1450 

Resignation  of 1480-1484 

VIRGINIA,  origin  and  settlement  of 39-51 

W. 

WARRANTS,  general,  prohibition  of 1900, 1901 

WAR,  power  of  congress  to  declare 1168-1177 

Prohibition  on  the  states 1401, 1402 

WEIGHTS  AND  MEASURES,  power  of  congress  as  to    ...  1122 

WITNESSES,  criminals  not  bound  to  he 1782,1788 

in  criminal  cases 1782-1791 

WRECKS  OF  THE  SEA,  congress  may  regulate,  as  a  part  of  power 

over  commerce 1075 

WRIT  OF  ERROR,  nature  and  eflcct  of 1761.1762 
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